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PREFACE. 


This  Digest  conusts  of  (1)  an  alphabetical  list  ot  the  cases  reported 
under  the  several  headings  of  Commission,  Compensation,  Bating,, 
and  G^eral  Legal  Proceedings  ;  (2)  a  brief  subject  index  of  all  the 
cases;  (3)  a  summarised  report  of  each  case.  It  comprises  cases, 
decided  in  the  year  1906,  of  which  complete  reports  have 
appeared  in  the  Estates  Gazette  during  that  period.  It  has  beea 
f onnd  impracticable  to  include  those  in  which  the  decisions  have  not 
been  reported  within  that  year  without  unduly  delaying  the  publication 
of  the  book.  The  completion  of  such  cases  it  is  hoped  to  include  iik 
the  next  volume  of  the  Digest. 

The  cases  are,  as  a  general  rule,  printed  in  the  Summary  in  the 
^  order  of  the  dates  on  which  they  appeared. 

By   the   courtesy   of  the    proprietors   of   the    **Law   Journal'^ 
Beports   some   additional   cases  have   been   prepared    from    those 
^^  Beports.    See  pp.  513-516. 

^  S.  W. 

January,  1907. 
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Same) ;  Leeds  Water  Supply  :  (Richmond  and  others  ▼.  Leeds 
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Water  Board  v.  City  of  London  Union ;  Harvey  ▼.  The  Dolter 
Electric  Traction  Company. 
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Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator),  June  11,  July, 
1906.--E8tates  Qazette,  June  16,  July  7,  1906,  pp.  1117,  38  305 

COMPENSATION.— Land  acquired  for  light  railway  purposes— 
Interference  with  workings  of  adjacent  mine. — "Ley  v.  Tlie 
Bere  Alston  and  Calstock  Light  Railway  Co." — (Mr.  Robert 
Forrest,  F.S.L,  Umpire),  May  14,  July,  1906.— JB«*a<e» 
GazeUe,  May  19,  July  7,  1906,  pp.  917,  38  306 

COMPENSATION.— Shops— Acquisitixm  for  road  widening,— 
'  Oakman  v.  Wimbledon  Corporation." — (Mr.  E.  H.  Bous- 
field,  Umpiie),  July,  19%.— -Estates  Gazei^e,  July  7,  1906, 
p.  38    ...  ...  ...  ...  ...  ...  ...  306 

COMPENSATION.— Land  acquired  for  light  railway  purposes. 
— "Bickle  V  Plymouth,  Devonport  and  South-Western 
Junction  Railway  (Bere  Alston  and  Calstock  Branch)." — 
(Mr.  Robert  Forrest.  F.S.L,  Arbitrator),  May  6,  July,  1906. 
—Estates  Gazette,  May  12,  July  7,  1906,  pp.  870,  38  ...  308 

COMPENSATION. — Forecourts — ^Acquisition  for  road  widening 
— ^Depreciation -^"'Hobbs'  Executors  v.  Middlesex  County 
Council."— (Mr.  Daniel  Watney,  P.P.S.I.,  Umpire).— 
Estates  Gazette,  June,  July  7,  1906,  pp.  1118,  38...  ...  308 

COMPENSATION. — Land  acquired  for  railway  purposes — Severn 
ance — Depreciation. — "Crawshay  v.  Cardiff  Railway  Co." — 
(Mr.  T.  T.  Wainwright,  V.P.S.I.,  Sole  Arbitrator),  May, 
July,  mX>,— Estates  Gazette,  Mav  6,  12,  July  7,  1906,  pp. 
802,  849,  38       \ 310 

COMPENSATION.— Freehold  land— Injurious  affection  by  con- 
struction of  sewers,  drainage  works  and  pumping  station. — 
"Horton  v.  Colwyn  Bay  and  Oolwyn  Urban  District  Coun- 
cil."—(Mr.  J.  T.  Wood,  M.Inst.C.E.,  Umpire),  December, 
1904,  April  17,  1905,  March,  July,  19^,— Estates  Gazette, 
December  10,  1904,  April  22,  1906,  March  10,  24,  April  14, 
July  7,   1906,  pp.   104b,  705,   419,  531,   672,  38 314 

COMPENSATION.— Purchase  of  tramway— Whether  a  car  fac- 
tory included  in  undertaking  which  district  council  bound 
to  take — Question  of  fact  to  be  determined  by  arbitrator. — 
"  The  Leyton  Urban  District  Council  v.  North  Metropolitan 
Tramway  Company. — "  King's  Bench  Division,  July,  1906 
(Mr.  Justice  Bigh am). —JE?*f afc«  Gazette,  July  14,  1906,  p.  66  320 

COMPENSATION. — Business  premises — Injurious  affection  by 
council's  works. — "Biggs  and  Fletcher  v.  Middlesex  County 
CoumciL"— (Mr.  Daniel  Watney,  P.P.S.I.,  Umpire),  July  9, 
1906.— Estates  GazeHe,  July  14,  1906,  p.  68        324 


Digitized  by 


Google 


SUBJECT   INDBX« 


PAO£ 

COMPENSATION.— Property  acquired  for  tramway  purpoees.— 
"  Allen  Woodroffe  v.  The  Middlesex  County  Council."— 
(Mr.  Daniel  Watney,  P.P.S.I.,  Umpire),  July,  1906.— Estates 
OazeHe,  July  14,   1906,  p.  68 325 

COMPENSATION.— Damage  to  farm  and  buildings  by  mining 
operations.— "Waterall  v.  Whitwick  Colliery  Company." 
—(Mr.  Charles  Bidwell,  P.P.S.I..  Umpire),  J^ine,  July, 
1906.— Estates  Gazette,  June  9,  J<uly  21,  1906,  pp.  1080,  126  336 

COMPENSATION.— Freehold  public-house— Full  licence— Ac- 
quisition under  improvement  scheme. — "  Baker  v.  Newcastle- 
on-Tyne  Corporation." — (Lieut. -Colonel  Ludlow,  F.S.I.,  Um- 
pire), June,  July,  1906. — Estates  Gazette,  June  9,  July  28, 
1906,  pp.   1069,   172       351 

COMPENSATION.— Land  acquired  for  railway  purposes.— 
Severance  damages. — "Lord  Tredegar  and  his  trustees  v. 
Cairdiff  Railway  Co."— (Mr.  A.  R.  Stenning,  T.S.L, 
F.R.I.B.A.,  Umpire),  March  12,  June  11,  July,  1906— 
Estates  Gazette,  March  17,  June  16,  July  28,  1906,  pp. 
481,  1117,  173  362 

COMPENSATION.— Licensed  premises- -Freehold  interest— Ac- 
quisition for  railway  improvement—"  Chandler  v.  London, 
Tilbury  and  Southend  Railway  Company." — (Mr.  Howard 
Martin,  F.S.I. ,  Sole  Arbitrator),  June  28,  July,  1906.— 
Estates  Gazette,  June  30,  July  28,   1906,  pp.   1236,   173  ...  354 

COMPENSATION. — ^Acquisition  of  wine  business — Re-instate- 
ment — Basis  of  compensation — New  lease  instead  of  fee 
simple. — "Shorts,  Limited  v.  London  County  Council." — 
(Mr.  Edward  Tewson.  F.S.I.,  Umpire).-^uly,  V&Qb.— Estates 
Gazette,  July  28,  1906,  p.  173       ...  ...  ...  ...  355 

COMPENSATION.— Business  premises— Leasehold  interest— Ac- 
quisition for  public  purposes — Change  of  sites— Trade  dis- 
turbance.— "Hyland,  Limited  v.  Hoi  born  Borough  Coun- 
cil."—Sheriff's  Court,  July  25,  1906  (Under-Sheriff  Burchell 
and  a  special  jury). — Estates  Gazette,  August  4,  1906,  p.  218  360 

COMPENSATION.— Land  adjoining  railway— Acquisition  for 
inorease  of  siding  accommodation. — "Scarborough  Corpora- 
tion V.  North-Eastern  Railway  Company." — (Lieut. -CcHonel 
W.  H.  Wellsted,  F.S.I.,  M.Inst.C.E.,  Umpire),  May  17,  19, 
August,  1906. — Estates  Gazette,  May  19,  26,  Aucust  4, 
1906,  pp  928,  970,  220 ...  361 

COMPENSATION.— Acquisition  of  easement  under  business 
promises  for  railway  tunnel — Injurious  affection. — "Hallett 
and  Fry  v.  London  County  Council." — (Under-Sheriff  Buir- 
diell  and  a  special  jury).— August  1,  19Q6,— Estates  Gazette, 
August  4,  1906,  p.  219  ...  361 

COMPENSATION.— House— Doctor's  residence— Acquisition  of 
strip  of  land  for  road  widening. — "  Biggs  and  Fletcher  v. 
Middlesex  County  Council."— (Mr.  Daniel  Watney,  P.P.S.L, 
Sole  Arbitrator),  June  26,  August,  Wi/b,— Estates  Gazette, 
June  30,  August  4,  1906,  pp.  1248,  220    ...  ...  ...  364 
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COMPENSATION.-— House  acquired  for  road  widening— Lease- 
hold interest. — "Morgan  v.  Middlesex  County  Council.'' — 
(Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator),  July  14, 
August,  1906.— Estates  Gazette,  June  21,  August  4,  1906, 
pp.  123,  220       365 

COMPENSATION.— Land  taken  for  sewaee  farm— Freehold- 
Easement — Injurious  affection — "  Gibbons  v.  Hay  ward's 
Heath  Urban  District  Council."— <Mr.  Wm.  Hurst  Flint, 
F.S.I.,  Umpire),  June  26,  July  7,  August,  1906.— Estates 
Gazette,  June  30,  August  4,  1906  pp.  1223,  220 368 

COMPENSATION.—Residential  property— Leasehold  interest 
— ^Acquisition  for  sewage  farm — Disturbance. — "  Megaw  v. 
Haywaid's  Heath  Urban  District  Council."— <Mr.  Wm. 
Hurst  Flint,  F.S.I.,  Umpire),  July  7,  August,  1906.— ^^tate^ 
Gazette,  July  14,  August  4,  1906,  pp.  68,  220     ... 

COMPENSATION.— Acquisition  of  part  of  forecourt  of  dentist's 
house — Injurious  afiection — Damage  to  goodwill — Sheriff's 
inquisition  quashed. — ''The  King  v.  Mountford,  ex-parte 
London  United  Tramways,  1901." — King's  Bench  Division, 
July  4,  30,  1906  (Mr.  Justice  Darling  and  Mr.  Justice 
Philliroore). — Estates  Gazette,  July  7,  August  4,  1906,  pp. 
14,   227  376 

COMPENSATION.— Claim  for  damage  by  flooding  caused 
through  negligence. — "Bethell  v.  Ilford  Gas  Company." — 
(Mr.  Muir  Mackenzie,  Official  Referee),  August,  1906. 
-^Estates  Gazette,  August  11,  1906,  p.  256  ...  ...  382 

COMPENSATION. — Acquisition  of  forecourt  for  tramway  pur- 
poses— Depreciation  and  disturbance. — "Barrett  Brothers 
and  others  v.  Middlesex  County  Council." — (Mr.  Daniel 
Watnev,  P.P.S.I.,  Sole  Arbitrator).— July  27,  August, 
IW^,— Estates  Gazette,  August  4,  11,  1906,  pp.  218,  269  ...  387 

COMPENSATION. — Sewerage  works — Award — Action  to  enforce 
—Validity  of  award.—"  Watson  v.  Bradford  Corporation."— 
Bradford  County  Court,  August,  1906  (His  Honour  Judge 
Bompas,   K,C.),— Estates  Gazette,  August  18,   1906,  p.   302  394 

COMPENSATION.— Plots  of  land  acquired  for  School  Board 
piurpases. — "  Tebb  v.  London  County  Council." — Sheriff's 
Court,  July  24,  August  10,  1906  (Under-Sheriff  Burchell  and 
a  inry).— Estates  Gazette,  July  28,  August  18,  1906,  pp. 
171,  302  ...  395 

COMPENSATION.— Land,  farm  and  laundry  buildings— Acqui- 
sition for  sewage  scheme — Potential  commercial  value. — 
"Rendell  v.  Bradford  Corporation." — (Mr.  James  Young, 
M.Inst.C.E.,  Umpire),  July  17,  October,  1906.— Estates 
Gazette,  July  21,  October  20,  1906,  pp.  121.  724    ...  ...  419 

COMPENSATION.— Land  taken  fiar  sewage  works.—"  Balmford 
and  others  ▼.  Bradford  Corporation." — (Mr.  H.  S.  Childs, 
M.Inst.C.E.,  Umpire),  October,  1906,— Estates  Gazette,  Oc- 
tober 20,  1906,  p.  722 419 
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COMPENSATION.— Frontage  land— AxjqoiBition  for  tramway 
scheme  purposes. — "Kersey's  Trustees  v.  London  County 
Council.'-— Sheriif's  Court,  October  18,  1906  (Undcr-Sheriff 
Burchell  and  a  special  jury). — Estates  Gazette,  October  20, 
1906,  p    726      424 

COMPENSATION.— Wine  bouse— London  County  Council  Im- 
provements Act,  1899 — Principle  of  compensation — Disallow- 
ance of  claim  in  respect  of  compulsory  purchase  and  re- 
versionary trade  loss. — "Short's,  Ltd.  v.  London  County 
Council.'— King's  Bench  Division,  October  26,  1906  (Mr. 
Justice  Bigh&n^.— Estates  Guzette,  October  27,  1906,  p.  773  429 

COMPENSATION.— Tube  railway— Question  of  damage  through 
subsoil  easement.--**  The  King  v.  Great  Northern,  Piccadifly 
and  Brompton  Railway  Company  (ex  parte  Cobum)." — 
Kind's  Bench  Division,  October  26,  1906  (The  Lord  Chief 
Justice  and  Justices  Ridley  and  Darling). — Estates  Gazette, 
Novembers,  1906,  p.  803  ...  ...  ...  ...  431 

COMPENSATION.— Land  taken  for  light  railway  purposes- 
Temporary  user — Restoration  to  original  condition — Ease- 
ments— Depreciation  and  consequential  damage. — "  Bam- 
ingham's  Trustees  v.  Harrogate  Corporation." — (Under- 
Sheriff  of  Yorkshire  and  a  special  jury),  October  30,  1906. — 
Estates  Gazd^te,  November  3,  1906,  p.  809  ...  ...  436 

COMPENSATION.— Land  taken  for  light  railway—Consequen- 
tial damage. — "  Lobb- Williams  v.  Middlesex  County  Coun- 
cil."—(Mr.  Daniel  Watney,  P.P.S.I.),  November  5,  1906.— 
Estates  Gazette,  November  10,  1906,  p.  855  ...  ...  446 

COMPENSATION.— Tramway  undertaking— Acquisition  by 
County  Council. — "  Southern  United  Tramways  Company 
V.  London  County  Council." — (Mr.  Lynden  Macassey,  Arbi- 
trator), October  29,  November,  1906. — Estates  Gazette,  No- 
vember 3,  10,  1906,  pp.  809,  871 448 

COMPENSATION.— Land  acquired  for  goods  station— Severance 
damage. — "First  Garden  City,  Ltd.  v.  Groat  Northern  Rail- 
way Co."— (Mr.  Alex.  R.  Stenninff,  F.S.L,  F.R.LB.A., 
Sole  Arbitrator),  October  17,  26,  November,  1906,— Estates 
Gazette,  October  20,  27,  November  17,  1906  pp.  726,  761, 
904        449 

COMPENSATION.— Public  Health  Act— Sewage  works— Alleged 
damage  to  land — ^Award  of  arbitrator— Question  of  damage 
for  aepreciation  by  anticipated  user. — "  Horton  v.  The 
Urban  Council  of  Colwyn  Bay." — King's  Ben<^  Division, 
November,  1906  (Mr.  Justice  Bigham).— lEafafea  Gazette, 
November  3,  17,  1906,  pp.  803,  922  459 

COMPENSATION.— Land,  river  and  boating  rights  acquired  for 
promenade  extension. — "  Buxton  and  others  v.  Matlock 
Bath  Urban  District  Council."— <Mr.  Frederick  Fowler, 
F.S.L,  Umpire),  November,  1906. — Estates  Gazette,  Novem- 
ber 24,  1906,  p.  961       468 
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COMPENSATION.— Land  required  for  light  railway— Notice  to 
treat  as  to  frontage — Validity  of — Counter  notice  to  take 
wlu^e. — "  Pollard  v.  County  Council  of  Middlesex." — Chan- 
cery Division,  November  21,  1906  (Mr.  Justice  Parker). — 
Estates  Gazette,  November  24,  1906,  p.  972  ...  ...  469 

COMPENSATION. — Forecourts— Property  acquired  for  tram- 
way undertaking — Injurious  affection  to  business. — "Bussey 
V.  The  Ley  ton  Council."— ^Under-Sheriff  of  Essex  and  a 
jury),  November  28,  1906. — Estates  Gazette,  December  1, 
1906,  p.  996      471 

COMPENSATION. — Construction  of  manhole— Damage — Public 
Health  Act,  1875,  s.  308.— '*  Martin  v.  Bradford-on-Avon 
Urban  District  Council." — Bradford-on-Avon  Petty  Ses- 
sions, November  28,  1906.— Estates  Gazette,  December  1, 
1906,  p.  1003 473 

COMPENSATION.— Settlement  to  house  through  sewage  works- 
Loss  of  waiter  from  well  in  garden. — "Cundy  v.  London 
County  Council." — November  13,  December,  1906  (Mr.  Alex. 
R.  Stenning,  F.S.L,  F.R.I.B.A.,  Sole  Arbitrator).— E«*a<e« 
Gazette,  November  17,  December  8,  1906,  pp.   914,  1061  ...  484 

COMPENSATION. — Injurious  affection  to  property  of  railway 
company  by  street  improvements — Question  as  to  right  to 
compensation — ^London  County  Council  Improvement  Act, 
1897.—"  The  Great  Eastern  Railway  v.  Tlie  London  County 
Council." — King's  Bench  Division,  December  12,  1906  (Mr. 
Justice  Kennedy). — Estates  Ckizette,  December  15,  1906, 
p.  1005 488 

COMPENSATION.— Forecourt,  part  of,  taken  for  street  im- 
provement— Depreciation — Damage  to  trade. — "Stevens  v. 
Middlesex  County  Council." — November,  December,  1906 
(Mr.  Alfred  Virgoe  Buckland,  F.S.L,  Arbitrator).— -K«tafc« 
Gazette,  November  10,  December  15,  1906,  pp.  854,  1099  ...  491 

COMPENSATION.— Shop  front— Acquisition  of  part  for  tram- 
way purposes. — "CalWd  v.  United  Tramways  Company." — 
December  18,  1906  (Under-Sheriff  of  Surrey  and  a  jury). — 
Estates  Gazette,  December  22,  1906,  p.  1138  ...  ...  498 

COMPENSATION.— Land  and  warehouse  buildings— Property 
acquired  for  electricity  undertaking. — "J.  Emmott  Barlow 
V.  Manchester  Corporation." — December,  1906  (Mr.  Henry 
Hartley,  F.S.L,  Umvire). ^Estates  Gazette,  December  29, 
1906,  p.    1176 507 

COMPENSATION. — Injurious  affection  of  property  by  waterworks 
— ^Authorised  operations — Right  to  compensation. — "  Fleteher 
V.  Corporation  of  Birkenhead." — Court  of  Appeal,  December 
20,  1906  (The  M^aster  of  the  Rolls  and  Lords  Justices  Cozens- 
Hardy  and  Far  well).— JB«ta<«  Gazette,  December  29,  1906, 
p.  1180  508 


Digitized  by 


Google 


Jdiv  SUBJECT   INDEX. 


PAGE 

CONTRACT.— Construction  of  railway  station— Claim  for  specific 
performance — Whether  contract  ultra  vire* — Damages. — 
"Corbett  v.  South-Eastem  and  Chatham  Railway."— Court 
of  Appeal,  May  15,  1906  (The  Master  of  the  Rolls  and  Lords 
Justices  Romer  and   Cozens-Hairdy). — Estates  Gazette,    May 

19,  1906,    p.  912  229 

CONVERSION.— Alleged  wrongful  seizure  and  sale  under  dis- 
tress for  rent — Claim  for  exemption  from  distress. — "  British 
Prometheus  Company  v.  Tunbridge." — King's  Bench  Divi- 
sion, January  17,  1906  (Mr.  Justice  Sjitton).- -Estates 
Gazette,  January  27,   1906,  p.  139  ...  ...  ...    31 

DILAPIDATIONS.— See  Landlord  and   Tenant. 

DISTRESS.— See  Landlord  and  Tenant 

DISTRESS.— Coets— Poor  rate— Distress  for  Rates  Act,  1827— 
Distress  (Costs)  Act,  1817— Distress  for  Rates  Act,  1649— 
Limit  of  costs  chargeable.-  "Coster  and  Lamb  v.  Head- 
land."— ^House  of  Lords  (Lord  Chief  Justice  and  Lords  Jus- 
tices Macnaghten,  Davey,  James  of  Hereford,  Robertaon 
and  Atkinson),  April  5,  1906. — Estates  Gazette,  April  21, 
1906,  p.  722       190 

DISTRESS.— Bailiff— Claim  against  employer  for  fees  for  levy- 
ing distress,  etc. — "Hewitt  v.  Jenner." — Shoreditoh  County 
Court,  November  13,  1906  (His  Honour  Judge  Smyly,  K.C.). 
—Estates  Gazette,  November  24,  1906,  p.  972       ...  ...  470 

DRAINAGE. — Claim  against  architects  for  expense  of  sanitary 
work  done — Alleged  negligence  of  architects  in  not  discover- 
ing untrapped  drain. — "Peebles-Chaplin  v.  Canceller,  Hill 
and  Williams." — Winchester  County  Court,  January  10,  30, 
1906  (His  Honour   Judge  Gye). — Estates    GazeBe,    January 

20,  February  17,  1906,  pp.  95,  272  69 

DRAINAGE.— See  Public  Health. 

DRAINAGE. — ^Liability  of  Council  for  sewers  to  carry  off  drain- 
age at  present  flowing  into  river— MetropoliB  Management 
Actsr—Discretion  of  Council. — "Mayor,  etc.,  of  Westminster 
V.  London  County  Council." — King's  Bench  Division,  May, 
1906  (Mr.  Justice  Br&y,)— Estates  Gazette,  June  2,  1906, 
p.    1019  253 

EASEMENT. — Light  and  air— Alleged  interference — Question  of 
nuisance. — "Cowper  and  another  v.  Milbum." — Court  of 
Appeal,  April,  1906  (The  Lord  Chief  Justice  and  Lords 
Ju8tio3s  Vaughan  Williams  and  Stirling). — Estates  Gazette, 
May  6,  1906,  p.  798       212 

EASEMENT.— Ancient  lights  of  church— Obstruction-In- 
junction.— "Anderson  and  others  v.  Francis  and  another." 
-Chancery  Division,  July,  1906  (Mr.  Justice  Swinfen 
-Eady).— Estates  Gazette,  July  7,  14,  21,  1906,  pp.  13,  44,  64 
117        329 

EASEMENT.— Ancient  lights— Alleged  obstruction.-"  Sandons, 
Ltd.  V.  Duveen."— Chancery  Division,  July  13,  18,  1906  (Mr. 
Justice  Warrington).— ^«ta<e*  Gazette,  July  21,  1906,  p.  117  331 
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EASEMENT.— Ancient  li^ts^-Alleg&d  obstruction— Trespass. 
— "Kinev.  Jolly."— House  of  Loids,  October  26,  1906  (The 
Lord  Ch&noellor  and  Lords  James  of  Hereford,  Robertson 
and  Atkinson).— Jrj^ate^  Ckizette,  October  27,  1906,  p.  773  ...  426 

EASEMENT. — Ancient  lights— Prescription — Dominant  and  ser- 
vient tenements  held  under  one  lease — ^Enjoyment  for  twenty 
years — Indefeasible  right — Prescription  Act,  1832,  s.  3. — 
"Fear  v.  Morgan.** — Oourt  of  Appeal,  June  13,  14,  1906 
(Lords  Justices  Vaaghan  Williams,  Romer  and  Fletcher 
Moulton).— 75  L.J.,  Ck.  787       514 

ESTATE  AGENT.— See  Commission. 

ESTATE  AGENTS. — Claim  against  for  damage  for  alleged  mis- 
representation and  negligence  in  letting  hoase  to  bad 
tenajit. — "Gaverick  v.  Greatorex  ajid  Co. "--King's  Bench 
Division,  November,  1906  (Mr.  Justice  Darling  and  a  common 
jMvy).— Estates  Gazette,  December  1,  1906,  p.  1020  ...  477 

EXECUTION. — Agreement  to  withdraw  under  arrangement — 
Breach  of  arrangeme^nt — Claim  for  damap^es  and  injunction — 
Cause  of  action. — "Hookham  v.  Mayle.'* — King's  Bench 
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Williams,  Stirling  and  Fletcher  Moulton). — Estates  Oazette, 
April  14, 1906,  p.  660 176 

RATING.— Assessment— Farms — ^Deductions  in  respect  of  rent 
charg'38.— "  Newport  Union  v.  Stead  "  ;  "  Same  v.  Green."— 
King's  Bench  Division,  April  25, 1906  (The  Lord  Chief  Justice 
and  Justices  Ridley  and  Darling).— JS3^afe«  Cktzette,  April 
28,  1906,  p.  752  192 

RATING.— Assessment— Railway  lines  and  land.— "Taff  Vale 
Railway  Co.  v.  Cardiff  Union  Assessment  Committee." — 
April,  1905  (Mr.  W.  C.  Ryde,  K.C.,  Arbitrator).- ^«ta<e« 
Gazette,  April  28,  1906,  p.  753 194 

RATING. — ^Assessment — ^Residential  property — ^Empty  house — 
Question  of  beneficial  oocnipifiution. — "Talbot  v.  HoUand." — 
Dorchester  Quarter  Sessions,  April  23,  1906.-  JEslates 
Gazette,  April  28,  1906,  p.  772 196 

RATING. — ^Bungalows — Claim  for  rsduction  during  period  when 
bungalows  were  unoccupied. — "IMdington  Urban  District 
Council  V.  Byles";  "Same  v.  Cuth^rtson." — Spelthome 
Petty  Sessions,  Feltham,  April  23,  1906. — Estates  Gazette, 
April  28,  1906,  p.  772 197 

RATING.— Assessmeint— Railway  goods  sidings.— "  Lancashire 
and  Yorkshire  Railway  Co.  v.  Salford  Union  Assessment 
Committee."— January,  March,  M^ay,  1905  (Mr.  Walter  C. 
Ryde,  Sole  Arbitrator). — Estates  Gazette,  January  28,  March 
11,  1905,  May  5,  1906,  pp.  135,  413,  795 199 

RATING. — Assessment— Hotel. — "  London  County  Council  v. 
City  of  Westminster."— Clerkenwell  Quarter  Sessions,  April 
30,  1906,— Estates  GazStte,  May  5,  1906,  p.  796 200 

RATING. — Assessmiint — Brewery. — "Gordon  and  Co.  v.  Isling- 
ton Borough  Council  "—Clerkenwell  Quarter  Sessions,  May, 
1^06.— Estates   Gazette,  May  5,   1906,   p.   796       ..  ...  202 

RATING. — Assessment — ^llouse  and  tailor's  shop — Depreciation 
owing  to  building  operations  in  adjoining  premises. — "  Lon- 
don County  Council  v.  City  of  Westminster." — Clerkenwell 
Quarter  Sessions,  April  30,  1906. — Estates  Gazeffe,  May  5, 
1906,   p.   796 203 

RATING.- -Assessment— Hotel. — "  Rennie  v.  Stepney  Borough 
Assessment  Committee." — Clerkenwell  Quarter  Sessions,  May, 
1906.— Estates  GazeUe,  May  5,  1906,  p.  796  204 

RATING.  —  Asse^ment — ^Public-house. — "Parker  v.  Bethnal 
Green  Assessment  Committee. — Clerkenwell  Quarter  Ses- 
sions, May  1,  1906.— Estates  Gazette,  May  5,  1906,   p.  797  205 

RATING.— Assessment— Public-house.— "Noble  v.  Paddington 
Borough  Council." — Clerkenvell  Quarter  Sessions,  May, 
1906.— Estates  Gazette,  May  6.  1906,  p.  797  206 
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RATING.— Asseasment— House  and  flate— Weekly  ppopertie*— 
Dednctiona. — "  Lord  Battersea  v.  Battenea  Borough  Coun- 
cil."— Clerkenwell  Quarter  Sessions,  May,  1906. — Estates 
Gazette,  May  6,  1906,  p.  797        207 

RATING. — ^Assessment— Shops. — "Peter  Robinson  v.  Maryle- 
bone  Overseen." — Clerkenwell  Quarter  Sessions,  May,  1906. 
-^Estates  GazeHe,  May  5,  1906,  p.  797 209 

RATING.  —Aflsesftment— Biscuit  factory. — "  Peek,  Frean  and  Co. 
V.  Borough  of  Bermondsey." — Clerkenwell  Quarter  Sessions, 
May,  1906.— Estates   Gazette,    May   5,   1906,    p.    797  ...  209 

RATING. — ^Assessment — ^Telegiraph  oable  and  instrument  works 
and  wharf. — "Siemens  Brothers,  Ltd.  v.  Woolwicih  Union." 
— Clerkenwell  Quarter  Sessions,  May  2,  1906. — Estatet 
Gazette,  May  5,  1906,  p.  798       211 

RATING. — Assessment — ^Factory,  wharves  and  offices. — "  Braby 
and  Co.,  Ltd.  v.  Greenwich  Union  Assessment  Committee  and 
others." — Clerkenwell  Quarter  Sessions,  May,  1906. — Estates 
GaeHtte,  May  5,  1906.  p.  798      211 

RATING.— Assessment— Theatre.—"  Arthur  v.   Fulham  Borough 
Council";     "Same    v.    Kensington    Borough    Council." — 
Clerkenwell     Quarter     Sessions,     May     3,     1906. — Estates 
Gazette,  May  5,  1906,  p.  798       215 

RATING.— County  rate— Basisr— Appeal— Retrospective  order  of 
justices — Failure  to  give  notice  of  appeal. — "West  Riding  of 
Yorkshire  County  Council  v.  Middleton  Parish  Council." — 
Kin^s  Bench  Division,  April  27,  1906  (Mr.  Justice  Ridley 
and  Mr.  Justice  Darling). — Estates  Gazette,  May  5,  1906,  p. 
819         217 

RATING. — ^Rector's  rate — ^House — ^Business  premises — ^Whether 
a  dwelling  house— Occupation  by  caret akefis. — "Lewin  and 
others  v.  End."— House  of  Lords,  May  3,  1906  (The  Lord 
Chancellor  and  Lords  James  of  Hereford,  Robertson  and 
Aikinson),— 'Estates  Gazette,  May  12,  1906,  p.  851   ...  ...  225 

RATING. — ^Assessment — Water  maiiis  and  service  pipes — Claim 
to  eEsramption  under  Act  of  George  III. — Repeal  of  Act  by 
PubUc  Health  Acts  and  Knareebozougjh  Improvement  Act, 
1903. — "Harrogate  Corporation  v.  KMresBorough  Union." 
— King's  Bench  Division,  May  8,  1906  (The  Lord  Chief  Jus- 
tice and  Justices  Darling  and  Channell). — Estates  Gazette, 
May  12,  1906,  p.  863 226 

RATING. — Light  railways — Claim  to  partial  exemption  under 
Public  Health  Act — Summons  for  ra.te — Refusal  of  justices 
to  decide  point  as  to  exemption — Rule  to  justices  to  state 
a  case. — "The  King  v.  Wheatley,  Esq.,  and  others." — King's 
Bench  Division,  May  15,  1906  (Mr.  Justice  Ridley  and  Mr. 
Justice  D&T\ing).— Estates  Gazette,  May  19,  1906,  p.  913  ...  230 
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BATING. — ^Appeal — Membera  of  Aaseesment  Committee  in  ad- 
joining union— Alleged  disqualification  to  sit  aa  justices  on 
appeal. — "The  Kine  v.  The  Justices  of  Suffolk  (ex  parte 
Marneins  De  Great  Barton." — King's  Bench  Di visum,  May 
10,  1906  (The  Lord  Chief  Justice  and  Justices  Darling  and 
Channell),— Estates    Gazette,  May   19,   1906,    p.    914         ...  234 

RATING.— Assessment— Docks  and  harbour.— "  West  Dock  and 
Penarth  Harbour  Company  v.  Penarth  Asseesment  Commit- 
tee."—<Mr.  Walter  C.  Rydo,  Arbitrator),  May,  1906.— 
Estates  Gazette,  May  19,  1906,  p.  928      240 

RATING. — Assessment — ^Factory. — "  Manbre  Saccharine  Com- 
pany V.  Fulham  Borough." — Clerkenwell  Sessions,  May  29, 
1906.— J&^af«  GazeHe,  June  2,  1906,  p.  1034       268 

BATING. — ^Assessment — Shope  and  houaes. — "Joihn  Lewis  and 
Co.  V.  Marylebone  Borough." — Clerkenwell  Quarter  Ses- 
sions, May^  1906.— Estates  Gazette,  June  2,  1906,  p.  1034    ...  269 

BATING. — Assessment — Assurance  company's  offices. — "  NorEh 
British  and  Mercantile  Assurance  Company  v.  City  of  Lon- 
don Assessment  Committee."— Clerkenwell  Quarter  Ses- 
sions, June,  19Qt,— 'Estates  GazeHe,  June  9,  1906,  p.  1080  ...  273 

BATING. — ^Assessment — ^Bailway  storage  siding — ^Finding  of 
arbitrator  as  one  of  fffiot. — "  Taff  Vale  Railway  Co.  v.  Assess- 
ment Committee  of  the  Cardiff  Union." — Kin^s  Bendi  Divi- 
sion, July  7,  1906  (Mr.  Justice  Bigham). — Estates  Gazette, 
July  14,  1906,  p.  65 319 

RATING.--Asse8smentr--Golf  club-house  and  links.—"  Walton 
Heath  Goli  Club  Company  v.  Reigate  Union." — Kingston 
Quarter  Sessions,  July  6,  1906. — Sstates  GazdLie,  July  14, 
1906,  p.  92        325 

RATING.  —  Assessment— ]Mill8.—"  John  Lysaghts,  Ltd.  v. 
Newport  Union  Assessment  Committee. — Usk  Quarter  Ses- 
sions, July  6,  1906.— ]&«<af«  Gazette,  July  14,  1906,  p.  92  326 

RATING. — Assessment -Market. — "  Homer  v.  Stepney  Borough 
Union  Assessment  Committee." — Clerkenwell  Quarter  Ses- 
sions, May,  July,  1906. — Estates  Gazette,  June  2,  July  21, 
1906,  pp.  1034,  140        337 

RATING. — ^Aesessment— Rail\/ay  lines. —  *  Great  Northern  Rail- 
way Co.  V.  Hitcshin  Union." — ^Herts  Quarter  Sessions,  April 
2,  May  22,  24,  July,  190t,— Estates  GazeHe,  April  14,  June 
2,  9,  July  21,  1906,  pp.  668,  1034,  1080,  142  341 

RATING.  —  Assessment  —  Residential  flats  —  Deductions.  — 
"Charles  Matthews  v.  Islington  Borough." — Clerkenwell 
Quarter  Sessions,  July,  1906. — Estates  (Gazette,  July  21, 
1006,  p.  142       344 


RATING. — Assessment — Shooting  rights. — "  Wroughton  v. 
Thrapston  Union  Assessment  Committee." — Ilirapston  Jus- 
tices, July  24,  19^,— Estates  Gazette,  August  4,  1906,  p.  232  381 
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RATING. — General  dietrict  rate— Demand  (Hi  eohoc^master  of 
non-provided  school — ^Residdnt  in  school  house — ^Whether 
reeicfenoe  is  equivalent  to  ocoupation — ^Public  Health  Act, 
1876,  8.  211.— "LlanrwBt  Urban  District  Council  v.  Thomas." 
lilanrwst  Justices,  August,  1006. — Bstatei  Oatette,  August 
11,  1006,  p.  270  300 

RATING. — ^Assessment—Farm — Agricultural  or  park  land — 
Agricultural  Rates  Act,  1806,  ss.  1-0.— "  Holliday  v.  Fare- 
ham  Assessment  Committee." — ^Fareham  Petty  Sessions, 
August  13,  IdOe.'-^Estates  Oaz^U,  August  25,  1006,  p.  360  405 

RATING-— Aasessmont— Churchyard.— "Winstanley  v.  North 
Manchester  Gvesseers." — Manchester  Quarter  Sessions,  Sep- 
tember, 1006  (The  Recorder). — Estates  Ouzette,  September 
15,    1006,  p.    401  406 

RATING. — Colliery — Summons  a^inst  liquidator  for  non-pay- 
ment of  rates-— Question  as  to  P^Pfi^  mode  of  zecovering 
rates  in  such  case. — "Liddle  v.  M<&adn." — ^Barnard  Castle 
Police  Court,  September  26,  1006.— J&*<at«  Gazette,  October 
6,  1006,  p.  615  410 

RATING. — Assessment — Msj'ine  engineering  works. — "North- 
Eastem  Marine  Engineering  Company  v.  Tynemouth  Union." 
— ^Northumberland  Quarter  Sessions,  October  18,  1006. — 
Estates  Gaz^te,  October  20,  1006,  p.  725    ...  ...  ...  422 

RATING. — Assessment — ^Docks — Pontoons — Abatement  under  s. 
211  of  Public  Health  Act,  1875.—"  Smith's  Dock  Company  v. 
Tynemouth  Corporation." — Northumberland  Quarter  Ses- 
sions, October  18,  1006.— ^^atc*  Gazette,  October  20,  1006, 
p.  725  423 

RATING. — Assessment — ^Railway  property. — "Great  Northern 
Railway  v.  Hitchin  Union." — Herts  Quarter  Sessions, 
October  15,  1006.— ^rfatc*  Gazette,  October  27,  1006,  p.  750  426 

RATING. — ^Assessment — Licensed  premises — Statutory  deduc- 
tions— Deduction  of  amount  paid  for  compensation  for 
licence  taken  away — ^Whether  allowable. — "Waddle  v.  Sun- 
derland Assessment  Committee." — King's  Bench  Division, 
October  26,  1006  (The  Lord  Chief  Justice  and  Justices  Ridley 
and  Darling).— Estates  Gazette,  November  3,  1006,  p.  802  ...  430 

RATING.— Assessment— Public-house.— "  Bolt  v.  Westminster 
Assessment  Committee." — Clerkenwell  Quarter  Sessions, 
October  20,  1906,— Estates  Gazette,  November  3,  1006,  p.  826  438 

RATING. — ^Assessment — ^Railway  lines. — "  Midland  Railway  Co. 
V.  Hampstead  Borou^  Council." — October  26,  1006  (Hon. 
Alfred  Lyttelton,  K.C.,  M.P.,  Arbitrator).— JSr«ta*M  Gazette, 
November  3,  1006,  p.  826  438 

RATING. — ^Assessment — Churchyard — Receipt  of  fees  for  graves 
by  rector — ^Whether  any  beneficial  ownership. — "Overseers 
of  North  Mandhester  v.  Winstanley." — King's  Bench  Divi- 
sion, November  5,  1006. — Estates  Gazette,  November  10, 
1006,  p.  852      44S 
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RATING. — A88e88ment~-No  appeal  against— Distress  for  rates — 
Committal  order— No  appeal  against— Subsequent  appeal — 
No  jurisdiction  to  entertain. — "  Walters  v.  T^dckenham  Ur- 
ban District  Goancil." — Middlesex  Quarter  Sessions,  Novem- 
ber 3,  190b.— Estates  Gazette,  November  10,  1006,  p.  854    ...  445 

RATING.— Assessment   -Flats.—"  Consolidated  Properties  Com- 

5 any  v.  Maiylebome  Union." — Clerkenwell  Quarter  Sessions, 
ovember  17,  1906,  p.  920  466 

RATING.— AssesBment— Electric  supply  works.—"  The  Charing 
Cross,  West  End  and  City  Electric  Supply  Company,  Ltd. 
V.  City  of  London  Union." — Clerkenwell  Quarter  Sessions, 
November,  190b,— Estates  Gaz^te,  November  17,  1906,  p.  920  456 

RATING. — Assessment — ^Market  pr&mises  and  shops. — "  Cor- 
poration of  London  v.  City  of  London  Assessment  Commit- 
tee."— Clerkenwell  Quarter  Sessions,  November,  1906. — 
Estates  Gazette,  November  17,  1906,  p.  920  456 

RATING. — Assessment — Electric  supply  company^s  undertaking. 
— "  Charing  Cross,  West  End  and  City  Electric  Supply  Com- 
pany, Ltd.  V.  Westminster  Union  amd  City  of  Westminster 
and  Lambeth  Union." — Clerkenwell  Quarter  Sessions,  July, 
November  16,  1906. — Estates  GazeMe,  July  21,  November  17, 
1906,  pp.  140,  920  467 

RATING. — ^Assessment — Tithe — Deductions- Revenue  payable 
to  retired  incumbent  under  Incumbents'  Resignation  Acts. — 
"Freemiaiii  v.  Aylsham  Union  Aseessment  Committee." — 
Reepham  Petty  Sessions,  November  12,  1906. — Estates 
Gazette,  November  24,  1906,  p.  946  ...  ...  ...  463 

RATING. — Assessment— Railway  line  and  works — "East  London 
Railway  Joint  Committee  v.  Deptford  and  Bermondsey 
Metropolitan  Boroughs  Assessment  Committee." — Clerken- 
well Quarter  Sessions,  December  7,  1906. — Estates  Gazette, 
December  15,   1906,   p.    1112       493 

RATING. — Occupation — ^Empty  warehouses — ^Whether  rateable 
— Distinction  between  dwelling  house  and  warehouse — In- 
tention of  aJle^ed  occupier. — "The  King  on  the  relation  of 
Wm.  James  v.  Elizabeth  Melladew  (Executrix)." — Court  of 
Appeal,  December  6, 7,  21,  1906  (The  Master  of  the  Rolls  and 
Lords  Justices  Cozens-Hardy  and  Farwell). — Estates  Gazette, 
December  8,  15  29,  1906,  p.  1180  509 

RENT.— See  Landlord  and  Tenant. 

REPAIRS.— See  Landlord  and  Tenant. 

SALE  OF  BUSINESS.— Claim  for  damages  for  alleged  mis- 
representation— What  included  in  sale. — "Lu^ater  v. 
Jacobs."— Shoreditch  County  Court,  February  27,  1906  (His 
Honour  Judge  Srayly,  K.CX— Estates  GazcHe,  March  3, 
1906,  p.  388       104 

SALE  OF  GOODS.— See  Auction  Sale ;   AucUoneer. 
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SEWERING  AND  PAVING.— Chargpa—Apportionment^laim 
agoinst  frontagers — Obiection  to  apportionment — ^Existing 
seirars. — "  Wilmslow  Urban  District  Ck>ancil  ▼.  Sidebottom." 
Ghanoery  Divinon,  July  2,  1G06  (Mr.  Jostioe  Neville). — 
EHaUs   Gazette,   July  7,    1906,  p.    13      206 

STREET.— See  Paying  Expenses. 

STREET. — ^Widening— -Statutory  power  to  take  premieea—Notioe 
to  treat — Right  to  require  part  only  to  be  taken — Injunction 
to  restrain  proceeding  on  notice  to  treat. — "J.  L.  i)enman 
mad  Ga,  Ltd.  v.  Mayor,  etc.,  of  the  Oity  of  Westminster." 
— Ghanoexy  Division,  January  30,  February  7,  1906  (Mr. 
Justice  Bnokley). — Estates  (razette,  February  3,  10,  1906, 
K>.  184,  225       54 

STREET. — ^Making  up—  Paving  chaiges — Ille^l  apportionment. 
— "Hornsey  Borough  Gouncil  v.  Birkb^k  Freehold  Land 
Society."— King's  Bench  Division,  March  9,  1906  (The  Lord 
Ghief  Justice  and  Justices  Ridley  and  Darling). — Estates 
OazeHe,  March  17,  1906,  p.  466 125 

STREET.— Pavinff— Expenses — Gost  of  superintending  works 
being  executed  by  contractor. — "Metropolitan  Water  Boazd 
V.  Westminster  City  Council." — Olerkenwell  Police  Court, 
April,  1906  (Mr.  Bros).— JS^^aie^  Oazette,  April  21,  1906,  p. 
699        183 

STREET. — Paving— New  street— Apportionment  of  chniges  for 
making  road  and  footways. — "Hackney  Borough  Gouncil  v. 
Fnontewers  to  Mount  Pleasant  Lane,  Clapton." — ^North  Lon- 
don Police  Court.  April  23,  1906  (Mr.  Tordham).— Estates 
Gazette,  May  6,  1906,  p.  794      198 

STREET. — Cost  of  making  up  roadway — Whether  a  new  street — 
Apportionment  of  expenses  among  frontagers — One  appor- 
tionment for  two  streets, — "Hackney  Borough  Council  v. 
Property  Ownere  in  Homerton." — NortR  London  Police 
Court,  May  14,  1906  (Mr.  Fordham). —Estates  Gazette, 
May  19,  1906,  p.  911 229 

STREIET  IMPROVEMENTS.— Claim  against  owners  of  properiy 
for  proportion  of  cost — Defendants  not  frontappers— No  notice 
of  objection — ^Liability. — "  Wallasey  Urban  District  Council 
V.  Walker."— Liverpool  Assizes,  February  26,  1906  (Mr.  Jus- 
tice Bray). — Estates  Gazette,  March  3,  1906,  p.  371  ...    93 

SURVEYOR. — ^Valuation  for  mortgage — Claim  for  damages  for 
allegidd  negligence. — "Smith  v.  LinselL" — King's  Bench 
Division,  April  4,  1906  (Mr.  Justice  Ridley  and  a  special 
jury),— Estates  Gazette,  April  7,  1906,  p.  622       ...  ...  164 

SURVEYOR. — ClsAm  for  fees  for  professional  services — ^Reason- 
ableness of  daim. — "Lan*0Bton  V.  ■Wrigjit.'' — Southwark 
County  Court,  June  18,  1906  (His  Honour  Judge  Addison, 
K,C.).—EHates  Gazette,  June  23,  1906,  p.  1169      286 


Digitized  by 


Google 


Ixiv  SUBJECT   INDEX. 


PAOS 


SURVEYOR.— Claim  to  leoover  fees  paid  to— Quefltion  of  reason- 
able amount.— "  Morley  and  Montefiore  v.  Stueeter."— Oity  of 
London  Court,  December  18,  1906  (His  Honour  Judge  Ren- 
toal,  K.C.),—Estate8  GazeHe,  December  22,  1906,  p.  1150  ...  503 

SURVEYOR.— Claim  for  fees  for  surveying  a  "structure"— 
London  Building  Act,  1894,  ss.  138,  145— Temporary  wooden 
staging— Whether  a  structure. — "HiUs  v.  London  and  India 
Dock  Company."— Guildhall  Police  Court,  December,  1906. 
—Estates  Gazette,  December  29,   1906,  p.  1176     ...  ...  506 

TRAMWAY. — Consent  of  Borough  Council — Damage  to  indi- 
viduals—Joinder of  Attorney-General  as  party. — "Watson 
and  others  v.  The  Council  of  the  Borouj^  of  Hythe." — 
Chancenr  Division,  January  27,  1906  (Mr.  Justice  Warring- 
ton).—^««a<€»  Gazette,  February  3,  1906,  p.  184     ...  ...    46 

TRESPASS.— Occupation  of  building  land— Alleged  yearly 
tenancy — ^Tenancy  aA  will — ^Receipt  for  rent  Btating  the 
tenancy  to  be  at  will. — "Gray  v.  Roberts." — Bournemouth 
County  Court,  December  19,  1906  (His  Honour  Judge  Phil- 
brick,  K,C,).— Estates  Gazette,  December  29,  1906,  p.  1181  ...  511 

VALUATION.— Survey  fee— Action  on  cheque.— "  Temple  Bar 
Trust,  Ltd.  V.  Taaffe." — City  of  London  Court,  January  4, 
1906  (His  Honour  Judge  Rentoul,  K.C.).— Estates  Gazette, 
Januiairy  6,  1906,  p.  24  ...  ...  ...  ...      2 

VALUER. — Claim  for  professional  services. — "Eydmann  and 
Son  V.  Kine." — Brentford  County  Court,  February  26,  1906 
(His  Honour  Judge  Howland  Roberts). — Estates  Gazette, 
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FBANCIS  V.  TABMOUTH  CORPORATION. 

Sheriffs  Court  of  Norfolk— Under-Sheriff  Hansell  and  a 
special  jury. 

1906-December  28.1  T  Estates  Gazette."  January  6, 1900. 

Compensation  —  Shop   property —  Acquisition    for   road 
widening — Severance  damage. 

This  was  a  claim  for  oompensation  in  respect  of  certain  property 
at  Gorleston,  owned  by  Mr.  William  Keeler  JFrancis,  which  the 
Corporation  were  oompulsorily  acquiring  for  the  purpose  of 
effecting  the  widening  and  improvement  of  Lowestoft  Road. 

Mr.  F.  K.  North  (instructed  by  the  Town  Clerk^  represented 
the  Corporation,  and  Mr.  Ernest  Wild  (instructed  by  Mr.  E.  T. 
Ayres)  appeared  for  Mr.  Francis. 

For  the  claimant,  Mr.  Wild  submitted  that  the  premises  were 
in  a  good  position  in  a  neighbourhood,  the  value  of  which  was 
going  up  bv  leaps  and  bounds.  The  shop,  121,  Lowestoft  Road, 
was  well  acfaptea  for  a  fish  business.  It  iiad.  a  frontage  of  32ft., 
excluding  the  passage,  and  it  was  quite  possible  to  deal  with  it 
by  constructing?  two  shops  there.  Over  the  ground  floor  were  five 
bedrooms,  so  that  there  was  fair  family  accommodation.  There 
was  a  gable  wall  that  could  be  used  for  advertisements,  and  this 
was  to  be  considered  in  fixing  the  price  to  be  given.  The  fair 
annual  value  of  the  property  let  under  the  best  possible  conditions 
•  his  witnesses  placed  at  £32  or  £32  IDs.  Deducting  £4  for  out- 
ffoings  the  net  annual  value  was  reduced  to  £28  10s..  and  twenty- 
five  years'  purchase  made  the  vaJue  £712.  For  compulsory  pur- 
chase it  was  usual  to  add  ten  per  cent.,  which  would  bring  it 
to  £784.  There  was  a  special  adaptability  about  this  property 
which  would  enable  the  Corporation  on  its  acquisition  to  square 
their  frontages.  Therefore,  it  was  submitted  the  ten  per  cent, 
would  not  be  adequate,  and  an  addition  was  suggested  of  £75, 
and  thus  bring  the  value  to  £850.  As  it  wais  now  understood 
that  the  Corporation  also  required  the  passage  and  a  wall  that 
his  witnesses  had  not  estimated   for,  £75   more  was   added.     It 

1 


Digitized  by 


Google 


2  DIGEST  OP  LAW  AND 


would  be  necessary,  too,  to  give  up  certain  land  to  form  a  boundary 
and  for  this  £35  was  claimed^  making  in  all  £960.  For  severance 
and  special  damage  £110  was    also   claimed. 

Mr.  Francis  Hornor  and  other  witnesses  were  called  on  behalf 
of  the  claimant. 

For  the  Corporation,  Mr.  J.  C.  Miles  described  the  property 
as  old,  dating,  at  least,  from  a  century  ago.  It  was  not  of 
substantial  construction,  and  the  gables  were  only  one  brick 
thick.  There  were  serious  settlements  shown  by  cracks  in  the 
walls,  and  the  xool  was  undulating.  The  place  was  not  worth 
repairing,  and  needed  re-building.  If  it  was  pulled  down  the 
new  building  would  have  to  be  set  back.  It  was  an  obstructive 
property,  and  would  certainly  be  difficult  to  let.  It  was  on  the 
wrong  side  of  the  road  for  business,  and  the  concrete  in  front 
was  lehrel  with  the  road.  He  woald  not  consider  the  place  worth 
more  than  £280  to  sell.  Certainly,  before  it  could  be  used  the 
sanitary  arrangements  would  have  to  be  improved.  Ten  per  cent. 
should  be  allowed  for  compulsory  purchase,  and  he  would  add 
£10  for  the  support  given  to  the  roof  of  the  hotel  cartshed.  The 
"special  adaptability"  of  this  place  was  for  pulling  down  and 
throwing  into  the  road.  IVenty  pounds  would  suffice  to  build 
a  lateral  boundary  wall. 

Mr.  T.  W.  Warren's  valuation  was  £299  in  all. 

Mr.  J.  W.  Codcrill,  borough  surveyor,  said  he  would  not  give 
more  than  £250  for  this  shop  as  an  investment.  Taking  five  or 
six  similar  purchases  hy  the  Corporation,  the  average  paid 
would  work  out  at  £360  for  the  property,  and  that  would  include 
the  usual  ten  per  cent.  In  addition  to  the  roof  nnd  ceilings 
being  very  bad,  the  foundations  were  very  weak. 

The  Under-Sheriff  called  the  attention  of  the  jury  to  a  clause 
in  the  Yarmouth  Corporation  Act  that  they  should  consider 
any  permanent  increase  in  the  value  of  any  lands  adjoining  be- 
longing to  the  same  owner,  which,  in  their  opinion,  would  result 
from  tne  carrying  out  of  the  proposed  works  for  which  certain 
lands  were  required. 

The  jury  returned  a  verdict  of  £480  as  purchase  price,  and 
£20  for  severance,  making  £500  in  all.  It  was  understood  the 
costs  would  be  paid  by  the  Corporation. 


TBMPLB  BAR  TRUST,  LIMITED,  V.  TAAFPE. 

City  of  London  Court— Hia  Honour  Judge  Eentoul,  K.C. 

190e-nJannar7  4.]  [**  Estates  Gazette.*'  January  8. 1900. 

Valuation — Survey  fee — Action  on  cheque. 
In  this  case  the  Temple  Bar  Trust,  Ltd.,  18,  Fleet  Street, 
E.G.,  made  a  claim  for  ogs.  against  Mr.  J.  L.  Taaffe,  secretary 
of  the  Building  Trades  Exchange,  22^  Norfolk  Row,  Sheffield,  on 
a  cheque  which  he  gave  and  stopped.  It  appeared  that  the  plain- 
tiffs were  in  the  habit  of  making  building  advanoes  to  builders, 
and  th^  sometimes  did  business  on  the  introduction  of  Mr. 
Walter  firown,  a  surveyor.  Defendant  advertised  that  he  wanted 
£10,000  for  building  houses,  and  Mr.  Brown  wrote  to  him  saying 
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that  a  company  for  which  he  acted  could  find  the  money.  De- 
fendant paid  Brown  6gs.  for  him  going  down  to  see  the  property 
and  reporting.  When  defendant  reached  the  plaintiff  company 
he  was  asked  for  a  cheque  for  5gs.  for  considering  the  matter, 
which  he  paid,  llie  company  refused  to  do  the  business  after 
a  survey.  Defendant  had  stopped  his  cheque  to  them  and  now 
they  sued  him  on  it.  Defeaidant  said  that  he  understood  that 
Brown  was  an  officer  of  the  plaintiff  company.  Mr.  Brown  said 
that  was  not  so.  He  was  only  a  surveyor  who  introduced  busi- 
ness. Defendant  said  he  was  countercl aiming  for  the  Sgs.  which 
he  had  paid  to  Brown,  and  he  contended  that  the  plaintiffs  oonld 
not  recover  their  5gs.,  because  tiiey  had  not  the  money  to  advance. 

The  chairman  of  the  plaintiff  company  said  there  was  no  justi- 
fication for  such  a  suggjestion* 

Judge  Rentoul  said  that  when  a  survey  fee  was  demanded  and 
no  money  advanced  any  company  was  always  under  the  sus- 
picion that  they  did  not  intesnd  to  make  the  advance.  There 
was  no  ground  for  that  suggestion  in  the  present  '^ase,  and  he 
-fcund  for  the  plaintiff  company  on  the  claim  and  counterclaim. 


SANDERS  V.  LAMBETH   BOROUGH  COUNCIL. 

London  County  Council  Appeals  Committee. 

ie06— January  3.]  [**  Estates  Gazette,"  January  6, 1908. 

Building  estate — Sewers — Sanction  of  borough  council — 
Appeal  against  refusal  of  plans — Metropolis  Manage- 
ment Act|  1855,  s.  211. 

The  first  appeal  came  before  the  Committee  on  December  13, 
1905,  when  counsel  for  the  Lambeth  Council  raised  the  point 
that  the  decision  of  their  Public  Health  Committee  was  not  that 
of  the  Borough  Council.  An  adjournment  took  place  and  the 
application  duly  came  before  the  Borough  Council  on  December 
2l,  1005,  when  it  was  refused. 

Bv  the  second  appeal,  now  the  subject  of  the  hearing,  Mr.  R. 
A.  Sanders,  of  Court  Exford,  Somerset,  appealed  to  the  London 
dounty  Council  under  section  211  of  the  Metropolis  Management 
Act,  1855,  against  the  decision  of  the  Lambeth*  Borough  Council 
refusing  their  sanction  to  certain  new  sewers  in  a  new  road 
propos^  to  be  made  abutting  on  the  south  side  of  Ruskin  Park 
Slid  extending  from  Denmark  Hill  to  Dumbleton  Road,  Brixton. 

An  application  for  the  sanction  of  the  sewer,  accompanied  by 
plans  and  sections,  was  submitted  to  the  borou^  council  by 
Messrs.  R.  Ellis  and  Son,  surveyors,  ol  45,  Fenchurch  Street, 
€ity,  on  November  15,  1005.  On  December  21,  1905,  the  borough 
council  refused  to  sanction  the  application 

The  Town  Clerk  informed  the  Public  Health  Committee  that 
the  late  Vestry  obtained  from  owners  of  estates  the  cost  of  con- 
structing a  larger  sewer  in  similar  cases.  The  Committee  there- 
upon disapproved  the  plan  and  recommended  that  the  Lambeth 
Borough  Council  should  refuse  the  application,  and  the  recom- 
mendation was  adopted. 


Digitized  by 


Google 


DIGEST    OF    LAW   AND 


At  the  healing  before  the  Appeal  Committee,  Mr,  W.  F.  Craies 
appeared  as  counsel  for  the  appellant  (instructed  by  Messrs.  Fox 
Trotter,  Thicknesse  and  Co.,  solicitors,  64,  Victoria  Street,  S.W.) ; 
Mr.  A.  A.  Bethune  represented  the  Lambeth  Borou^  Council  (in- 
structed by  the  Town  Clerk). 

The  grounds  of  the  applicant's  appeal  were  as  follows: — (1) 
That  the  plans  and  sections  of  the  proposed  sewer  were  in  proper 
order  and  in  conformity  with  the  statutes  and  with  the  bye- 
laws  as  to  the  construction  of  sewers,  and  indicated  a  line  of  sewer 
necessaoy  for  the  drainage  of  the  proposed  new  road  and  a  junc- 
tion ¥dth  existing  local  sewers  at  the  only  point  at  which  they 
could  be  connected  with  and  drain  properly  into  the  existing 
sewers  without  being  laid  under  the  new  park.  (2)  That  the  re- 
fusal of  the  Borough  Council  was  made  not  on  any  defects  in 
the  plans  or  sections,  but  with  a  view  to  impose  upon  the  appel- 
lant conditions  not  warranted  by  law,  namely,  an  obligation  to 
enlarge  the  existing  sewers  of  the  Borough  Council,  and  on 
a  mistaken  belief  that  the  application  was  inconsistent  with  cer- 
tain previous  proposals  to  make  the  sewers  in  the  land  now 
included  in  the  new  park.  The  amended  plan  submitted  to  the 
Lambeth  Council  by  Messrs.  Ellis  and  Son  on  behalf  of 
Mr.  R.  A.  Sanders,  was  for  the  laying  of  380ft.  of  12in.  pipe  sewer, 
702ft.  of  15in.  and  390ft,  of  18in.  pipe  sewer  in  the  proposed 
new  road,  which  was  a  continuation  of  Dumbleton  Road  leading 
from  Northway  Road  to  Denmark  Hill  by  the  side  of  the  site 
of  Ruskin  Park,  This  new  road  was  rendered  necessary  because 
the  estate  had  to  be  developed  m  a  different  manner  to  that 
originally  intended,  on  account  of  the  proposed  sale  of  a  portion 
of  the  estate  to  the  London  County  Council  for  Ruskin  Park. 
The  fall  of  the  land  was  towards  Dumbleton  Road,  in  which 
there  is  at  present  a  15in.  pipe  sewer. 

Hie  Borough  Engineer  considered  that  it  was  not  possible 
to  allow  an  ISin,  pipe  sewer  to  discharge  into  a  15in.  pipe 
sower,  and  in  order  to  effectually  deal  with  the  drainage  of  the 
estate  it  was  necessary  to  construct  a  3ft.  by  2ft.  brick  sewer 
along  Dumbleton  and  Kemerton  Roads  to  Herne  Hill  at  an 
estimated  cost  of  £2,670. 

On  behalf  of  the  appellants  it  was  contended  that  the  only 
practical  scheme  for  draining  the  estate  was  by  the  method 
proposed,  and  Mr.  Richard  A.  Ellis  and  Mr.  J.  T.  Bressey  were 
called  as  witnesses  in  support  of  that  view. 

For  the  Borough  Council,  Mr.  Henry  C.  J.  Edwards,  C.E., 
borough  engineer,  gave  evidence  to  the  effect  that  the  proper 
way  to  drain  the  estate  was  through  the  proposed  Ruskin  Park. 
It  was  further  submitted,  on  behalf  of  the  Borough  Council,  that 
if  the  application  was  granted  it  would  be  necessary  to  enlai|;e 
the  existing  sewers  of  the  Borough  Council  into  which  the 
proposed  new  sewer  when  completed  and  in  use  would  drain,  and 
that  the  enlargement  should  be  done  at  the  expense  of  the  appel- 
lant. 

Mr.  Craies  contended  that  under  the  Metropolis  Management 
Act  the  Borough  Council  were  bound  to  make  sewers,  and  if  they 
were  not  sufficiently  large  the  work  must  be  done  at  their  ex- 
pense and  not  at  the  cost  of  the  owner. 

The  appeal  was  allowed. 


Digitized  by 


Google 


ARBITRATION  CASES.  6" 

WADDLE  V.   SUNDERLAND   ASSESSMENT  COMMITTEE. 

Durham    Sessions. 

190&-Janiiary  3.]  r  Estates  Gazette,**  January  6, 1906. 

Bating — Assessment — Public-hoase. 

This  was  an  appeal  by  the  owner  of  the  George  and  Dragon 
Tnn,  High  Street  West,  Sunderland,  against  the  assessment 
of  that  house  to  the  poor  rate.  Mr.  Mitchell  Innes.  for  the 
appellant,  said  the  house  was  now  rated  at  £625  gross  and 
£521  net.  In  1904  the  gross  rateable  value  was  £550.  In  October 
of  that  year  it  was  raised  to  £700,  but  subsequently,  on  objection 
by  the  appellant,  it  was  reduced  to  £625.  That  fi^re  was  ac- 
cepted at  the  time  by  the  appellant  in  order  to  avoid  litigation, 
but  afterwards  he  felt  that  in  justice  to  himself  he  must  object. 
The  takings  of  the  house  from  July  1,  1903,  to  June  3,  1904, 
were  £4,560,  but  from  July  1,  1904,  to  June  30,  1905,  they  fell 
to  £4,311.  On  these  figures  he  contended  that  the  maximum 
rateable  value  should  not  exceed  £450  or  £460. 

Mr.  Waddle  having  given  evidence  as  to  takings, 

Mr.  Alfred  Strathmore  Bowes  said  this  was  a  "13^  barrel 
house,"  at  £32  a  barrel,  making  the  gross  annual  value  £432.  He 
made  the  usual  deduction  of  one-sixth.  He  did  not  think,  how- 
ever, that .  one-sixth  was  a  fair  deduction  for  a  public-house,  be- 
cause there  was  so  much  more  wear  and  tear  than  in  private 
property.  In  his  opinion  the  deduction  should  certainly  be  one- 
fourth. 

In  cross-examination,  witness  said  he  took  the  gross  profits 
to  be  from  £850  to  £900.  He  considered  the  buildings  worth 
£2,500  or  £3,000. 

Mr.  John  Lamb  said  he  valued  the  house  by  the  weekly 
takings,  and  multiplied  it  by  five  to  set  the  rental,  which  was  the 
rental  of  a  free  tenant,  not  the  rental  of  a  brewer,  which  included 
his  profits.  In  this  case  there  was  a  very  large  proportion  of  beer 
sold,  and  there  was  more  profit  from  beer  than  from  spirits,  and 
instead  of  taking  his  usual  five  he  had  taken  it  by  nearly  5^  times, 
making  £450  a  year  his  gross  figure.  On  that  basis  the  net 
ouffht  to  be  one-fiftli  less.  He  regarded  one-fifth  as  the  proper 
deduction,  because  the  expense  of  maintaining  a  public-house 
was  very  much  greater  than  that  of  ordinary  premises. 

Colonel  William  H.  Wellsted  estimated  the  value  in  this  case 
at  £450  a  year. 

The  Bench  were  unanimously  of  opinion  that  the  appeal  should 
be  dismissed  with  costs. 


SWALES  V.   SOUTH   SHIELDS  CORPORATION. 

Mr,  John  Hepper,  Umpire. 

1905— Nov.  30,  Dec.  L]  )  «*  »-*-♦«,  a<»«H^  »  J  December  9.  Ift,  1905. 

190*-Jaiiuw7.]  J  ["Ertates  Gazette,     {  January  6,  IWC 

Compensation — House  property    acquired  for  tramway 
purposes. 

This  was  a  claim  for  compensation  in  connection  with  the 
acquiring  by  the  South  Shields  Corpoiution  of  property  at  the 
corner  of  Laygate  Lane  and  Frederick  Street. 
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Sir  Edward  Boyle,  K.C,  appeared  for  the  claimant,  Mr.  James 
Swales  (the  owner  of  the  property),  and  Mr.  Lewis  Coward,  K.C, 
represented  the  Corporation. 

The  witnesses  for  the  claimant  were  Mr.  £.  Harper  Lincoln, 
Mr.  J.  T.  Reed  and  Mr.  T.  Glover,  whose  valuations  were  £6,985 
and  £6,952 ;  and  Mr.  Jno.  Lamb,  whose  valuation  was  £6,600. 

Mr.  Coward,  for  the  Corporation,  maintained  that  the  rents 
of  the  property  were  as  high  as  could  possibly  be  obtained  either 
now  or  in  the  future,  and  he  submitted  that  twenty  years'  pur- 
chase was  a  full  and  fair  value  to  put  upon  the  premises. 

Mr.  R.  Mack,  called  on  behalf  of  the  Corporation,  thought  that 
the  total  amount  which  should  be  paid  for  the  property  was 
£4,070.  That  was  at  the  rate  of  twenty  years'  purchase,  plus 
10  per  cent,  for  compulsory  acquisition. 

Mr.  R.  D.  Barlow  and  Mr.  John  Ferguson  gave  valuations  of 
£4,019  and  £4,004  respectively 

The  Umpire  awarded  £5,170. 


LONDON     AND     NORTH-WESTERN      RAILWAY     COMPANY     V- 
BAKER   STREET  AND  WATERLOO   RAILWAY  COMPANY. 

Mr.  Daniel  Watney,  P.P.S.I.,  Umpire. 

lWf)-Nov.  3. 1(»,  17. 25.]  )       ru  Kat.te«  CtL^Mf^ "   i  Nov.  4, 11, 26,  Dec.  2, 1906. 
190e-JanuaiT.]  )      ^  Estates  Gazette.     {  January «,  1906. 

Compensation — Freehold    offices    and    shop  —  Property- 
acquired  for  tube  railway  Ftation. 

This  was  a  case  in  which  the  London  and  North-Westem  Rail- 
way Compajiy  claimed  compensation  in  respect  of  freehold  pre- 
mises, 241,  243  and  245,  Oxford  Street,  Regent  Circus,  which  had 
been  compulsorily  acquired  for  the  purpose  of  the  Baker  Street 
and  Waterloo  Railway  Station  at  Regent  Circus.  The 
pren\ises,  which  had  frontages  in  Oxford  Street  and  Argyll 
Street,  had  been  used  bv  the  claimants  as  a  parcel  receiving  and 
booking  office,  a  portion  having  been  sublet  as  a  tobacconist's.  Hie 
notice  to  treat  was  dated  December  16,  1897,  and  the  property 
was  demolished  in  1901. 

Mr.  Montague  Shearman,  K.C.,  and  Mr.  Eustace  Hill  (in- 
structed by  Mr.  C.  de  J.  Andrews)  were  counsel  for  the  claimants,, 
the  London  and  North-Westem  Railway  Company;  and  Mr. 
Roskill,  K.C.,  and  Mr.  Disney  (instructed  by  Messrs.  Bircharo 
and  Co.)  appeared  for  the  Baker  Street  and  Waterloo  Railway. 

Mr.  Shearman  described  the  property  at  length,  and  also  dealt 
in  detail  with  the  business  done  there.  The  claim  for  the  free- 
hold was  for  £28,500,  and  a  further  claim  was  made  in  respect  of 
the  trade  interest.  The  net  profits  of  the  office  were  £7,830,  which 
they  considered  should  be  taken  at  two  years'  purchase. 

Mr.  W.  H.  El  well  said  the  exact  area  of  the  site  in  question 
was  729ft.,  but  this  included  three  extending  windows  in  Oxford 
Street,  and  excluding  those  the  area  was  'n.8ft.  He  considered 
the  property  was  very  valuable,  being  practically  in  Regent  Street, 
and  in  the  best-frequented  position.  The  property  was  of  special 
value  for  a  railway  company's  office,  and  at  the  present  time  there 
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was  great  competition  in  tlie  railway  world  for  such  offices. 
There  was  a  frontage  of  38ft.  6in.  to  Oxford  Street  and  22ft.  to 
Ai]gyll  Street.  He  put  the  value  at  246.  a  foot,  his  valuation 
being  as  follows: — 

Net   area  of   land,  ezoiusiYe  of  forecourts,   (to.,  718ft.f  at 

240.    per   foot.  eoiiaU  £862 £25.860 

Add  10  per  cent,  for  forced  sale 2,586 


£28.446 
To  this  had  to  be  added  £900  (agreed)  for  removal  and  fixtures, 
and  an  amount  to  be  determined  for  loas  of  trade. 

The  site  for  the  new  offices,  161,  Oxford  Street,  had  nothing 
like  the  advantages  of  this  site.  It  had  only  one  frontage  and 
there'  was  no  place  for  vans  to  draw  up. 

Mr.    B.   I' Anson  Breach's  valuation  was : 

Bental  value  of  site   £900 

Years'   purobase      30 

£27,000 
Add  for  forced  sale  10  per  cent 2,700 

£29.700 
Bemoval    and   fixtures       900 

Total      £30.600 

To  that  should  be  added  two  years'  purchase  of  the  trade  pro- 
fits for  loss  of  trade. 
Mr.  J.  H.  Townsend  Green's  valuaticm  was : 

729ft.  at  25b.  a  foot,  equals £911 

At  years'  purchase      30 

£27,330 
Add  10  per  cent,  for  forced  sale      2,733 

Total        £30,063 

Cross-examined:  He  did  not  know  anything  about  a  plan  being 
submitted  in  1900  for  reinstatement. 

Mr.  Dent,  of  the  Accountants'  Department,  London  and  North- 
Western  Railway  Company,  gave  evidence  as  tm  the  working, 
receipts,  expenses,  etc.,  connected  with  the  premises  in  ques- 
tion. The  average  net  profit  for  the  last  three  years  of  working 
was  £7,830,  the  profit  in  the  last  year  of  working  being  £8,333. 
Two  years'  purchase  was  claimed  in  respect  of  tlus. 

Mr.  Roskill,  for  the  Baker  Street  and  Waterloo  Railway,  con- 
tended that  the  price  paid  at  auction  (£16,300)  by  the  London 
and  North- Western  Railway  for  the  premises  in  question  was  a 
fair  figure  for  compensation. 

Evidence  as  to  the  value  of  parcel  and  booking  .  offices  was 
given  by  Messrs.  Petre  and  Peat,  of  the  accountants'  department; 
Baker  Street  and  Waterloo  Railway,  and  Mr.  Dnpre,  accountant 
to  the  London,  Brighton  and  Soul^  Coast  Railway 

Mr.  Leslie  R.  Vigers  said  the  property  was  soJd  to  the  London 
and  North- Western  Railway  Company'  for  £16,300,  and  he 
considered  at  the  time  that  the  pnce  was  a  very  high  one,  but 
as  the  company  had  given  £16,300,  he  considered  the  compensa- 
tion to  be  paid  should  be  based  on  that  figure.  To  that  he 
added  10  per  cent,  for  forced  sale,  making  £17,030,  which  he 
considered  would  be  liberal  compensation  for  the  property  taken. 
He  also  added  the  £900  agreed  for  fixtures  and  removal.    With 
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reference  to  the  disturbance  of  trade  he  had  had  information 
supplied  as  to  the  trade  profits,  and  upon  that  he  had  formed 
the  opinion  that  a  fair  sum  to  be  paid  for  disturbance  of  trade 
was  £2,000.  He  had  heard  the  evidence  in  this  case,  and  he 
thought  that  estimate  a  fair  one.  That  made  his  total  valuation 
(including  fixtures)  £20,830. 

Cross-examined :  He  did  not  know  that  the  London  and  North- 
Western  Railway  paid  £3,000  for  posseesion  of  the  lease.  He 
had  not  given  an  amount  for  loss  of  business,  because  he  did  not 
anticipate  that  there  would  be  any  material  loss  of  business. 
He  had  been  supplied  with  a  statement  as  to  the  net  profits, 
from  which  he  gatnered  that  the  net  profits  were  £4,400  a  year. 
The  amount  he  offered  was  a  sort  of  insurance  fund  to  meet 
any  inconvenience  that  might  take  place,  owing  to  the  removal 
to  new  premises.  He  did  not  consider  anything  ought  to  be  paid 
in  respect  of  the  lease,  as  claimants  were  being  paid  an  amount 
to  go  and  buy  a  freehold  property  in  place  of  what  they  were 
being  deprived  of. 

Mr.  Jas.  Boyton's  valuation  was  as  follows  :  — 

718  square   feet,  at  £20   per  foot      £14.360 

Add  10  per  oent.  for  forced  sale     1.436 

£15.796 
He  had    prepared    an    alternative    valuation    on  the    basis    of 
the  rental  viuue.     He  put  the  rental  value  at  £564,  which,  at 
30  years'  purchase,  was  less  than  the  above  valuation. 

Mr.  G.  A.  Wilkinson's  figures  came  to  £20,830. 

Cross-examined :  The  double  frontage  increased  the  value  of 
the  premises. 

Mr.  A.  R.  Stenning's  valuation  was  as  follows :  — 

Eental  value    £538  10 

Tears'   purohate      *...  25 

£13.462  *€ 
Add   10  per  cent 1.346   0 

£14.806   0 

Disturbance - 2.000   0 

Plttinss,   eta  (agreed)     900   0 

£17,708   0 
The  Umpire  awarded  £25,416. 


FORBES     AND     RANDALL,     MAPLES,     PAGE,     DUStON     AND 
HUDSON  V.  ROMFORD  RURAL  DISTRICT  COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Umpire. 

CompenBation — ^Frontage  land — Building   plots — ^Injury 
to,  by  raised  road  level  and  diversion  of  roads. 

This  was  a  case  in  which  compensation  wa«  claimed  in  respect 
of  frontage  land  and  injury  to  same  as  building  plots  in  con- 
sequence of  raising  the  level,  diverting  and  altering  Avenue  Road, 
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Harold  Wood,  in  the  Romford  Rural  District.  There  were  alto- 
gether five  claims  in  respect  of  different  plots  affected  by  the 
alteration. 

Mr.  C.  C.  Hutchinson  appeared  for  the  claimants,  and  Mr.  £. 
J.  Naldrett  was  counsel  for  the  Romford  Rural  District  Council, 

Mr.  C.  C.  Hutchinson  explained  the  nature  of  the  work  carried 
out  by  the  Council.  There  had  formerly  been  a  slight  dip 
in  the  road  upon  which  the  land  of  the  various  claimants  fronted, 
and  the  Council  had  altered  the  road,  levelled  it,  and  one  side 
had  been  banked  up  in  a  manner  which  claimants  contended 
coaisiderably  affected  the  value  as  building  land.  He  proposed  to 
take  and  complete  the  first  claim,  that  of  Messrs.  Randall  and 
Forbes,  first,  and  aE»  the  other  cases  would  be  similar  they  could 
be  dealt  with  together.  This  claim  was  in  respect  of  a  piece 
of  land  having  a  frontage  on  the  west  side  of  Avenue  Road, 
And  was  in  respect  of  three  strips  of  frontage  of  218ft.,  97ft.  6in., 
and  27ft.  6in.  The  claims  made  in  respect  to  these  separate 
strips,  and  injury  to  the  land,  were  respectively  £189  lOs.  (of 
which  £75  16s.  was  for  damage),  £94  ISs.  and  £18  19s.  These 
sums  represented  the  amount  which  should  be  paid  to  Messrs. 
Forbes  and  Allen  to  put  them  in  exactly  the  same  position 
as  they  were  before  the  alterations  werei  carried  out.  Counsel 
pointed  out  ^hat  Harold  Wood  and  the  neighbourhood  was 
being  rapidly  developed  for  building  purposes,  and  claimants' 
land  was  in  a  most  suitable  position  for  development. 

Mr.  Edwin  D.  Dunn  said  he  considered  the  land  was  worth  from 
£2  to  £3  10s.  per  foot  frontage  for  building  purposes  before  the 
alterations  were  carried  out,  but  the  value  was  now  reduced  by 
the  altered  level  of  the  road  and  the  increased  difficulties  of 
building.  His  estimate  of  the  damage  and  value  of  froniage 
taken  in  effecting  the  alterations  was  £169  10s.,  £94  15s.,  and 
£18  19s.,  making  a  total  of  £303  48.  in  respect  of  the  plots  in 
•question. 

Mr.  Samuel  Walker  put  the  value  of  the  land  at  £2  10s.  to  £3 
10s.  per  foot  frontage  for  building,  and  considered  this  had  been 
depreciated  about  £1  per  foot  by  the  alterations. 

Mr.  Ernest  F.  Selby  gave  evidence  as  to  the  increased  difficul- 
ties of  building  owing  to  the  alterations  in  the  road  level.  In 
consequence  of  the  alterations  the  ground  floor  would  be  18in. 
above  the  level  of  the  footpath.  He  gave  details  ol  extra  brick- 
work, etc.,  that  would  be  involved. 

Mr.  Naldrett,  for  the  Romford  Rural  District  Council,  ex- 
plained that  the  alterations  to  the  road  had  been  necessitated 
because  the  road  had  got  into  such  a  bad  state  as  to  be  almost 
dangerous  to  traffic,  ^veral  of  the  freeholders  fronting  the  road 
had  petitioned  the  Council  to  make  the  alterations.  It  had, 
however,  been  found  necessary  to  divert  the  road  slightly,  but 
he  contended  that  the  alterations  would  not  reduce  the  value  of 
the  land,  but  would  make  land  •  fronting  the  road  more  suitable 
for  development.  As  regarded  a  statement  that  the  co6ts  of  the 
proceedings  would  necessarily  fall  upon  the  Council,  he  pointed 
out  that  tnis  was  not  the  case,  as  these  proceedings  were  under 
the  Public  Health  Act,  and  the  question  of  costs  was  in  the  dis- 
cretion of  the  Umpire. 
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Mr.  £.  G.  Boden  said  a  plan  was  adopted  for  the  alteration, 
but  this  had  had  to  be  slightly  altered  and  a  deviation  made 
at  the  point  in  question.  In  his  opinion,  however,  this  did  not 
affect  the  value  of  the  land. 

Mr.  Wm.  Hngh  Kemsley  did  not  consider  there  was  any  par- 
ticular demand  for  building  land  there,  and  in  his  opinion  £2 
per  foot  frontage  would  be  a  good  price.  He  had  inspected  the 
alterations  carried  out  in  raising  the  levels  and  deviating  the 
road  and  was  of  opinion  that  this  would  not  affect  the  value 
of  the  land  for  building. 

Cross-examined :  There  was  no  convenient  railway  or  tramway 
access  to  Harold  Wood  to  lead  to  the  district  being  rapidly  de- 
veloped for  buildins;. 

This  completed  the  evidence  in  regard  to  the  claim  of  Randall 
and  Forbes. 

Evidence  was  then  giv€fai  as  to  other  claims  of  a  similar 
character. 

The  Umpire's  awards  were :  — ^^orbes  and  Randall,  £63 ; 
Maple's,  £149  12s. ;  Page,  £94 ;  Duston,  £16 ;  and  Hudson,  £45. 


BARTON   V.    SOUTH   SHIELDS   CORPORATION, 

Mr.  John  Hepper,  Umpire. 

1905— November  29.]  )  r"  !?«♦«♦*■  OiLT«tt*»-  <  December  18. 1905. 

1906-January.]  )  >•  Estates  Gazette,     ^  Jannanr  a,  1908. 

Compensation — Property  acquired  for  tramway  purposes. 

This  was  an  arbitration  to  determine  the  value  of  property 
situate  in  Frederick  Street,  South  Shields,  required  by  the 
Corporation  for  tramway  purposes. 

Mr.  A.  Soott  Fox,  K.C.,  appeared  on  behalf  of  the  claimant 
(instructed  by  Messrs.  Hannav,  Hannay  and  Stuart,  solicitors. 
South  Shields) ;  and  Mr.  J.  C.  L.  Coward,  K.C.,  on  behalf  of 
the  Corporation  (instructed  by  the  Town  Clerk). 

The  witnesses  for  the  claimant  were  Mr.  J.  P.  Riddle,  Mr. 
Thos.  Glover,  and  Mr.  J.  T.  Reed.  The  two  latter  proved  their 
valuations  at  £2,268.  The  witnesses  for  the  Corporation  were 
Mr.  Robert  Mack,  whose  valuation  was  £1,188  ;  Mr.  C.  E.  Walton,. 
£1,210 ;  Mr.  R.  D.  Barlow,  £1,210. 

The  Umpire  awarded  £1,608. 


TALBOT  V.    GOODWIN. 

Portsmouth  County  Court — His  Honour  Judge  Gye. 

1«»-Januar7  4 J  [-  Ertates  Gazette,"  January  IS.  1906. 

Commission — House  agent — Sale  of  houses — Conditions 
of  contract. 

In  this  case,  Mr.  John  Talbot,  house  asrent,  of  95,  Telephone 
Road,  Southsea,  sued  Mr.  G.  Gfoodwin,  of  Chetwynd  Road,  South- 
sea,  for  £18  commission  on  the  sale  of  property,  he  having  intro- 
duced a  purchaser  to  defendant  for  six  houses  in  Bevis  Road. 
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Mr.  R.  H.  Wadesoa  appeared  for  plaintiff,  and  Mr.  F.  J. 
Bechervaise  for  the  defendant. 

Mr.  Wadeson  stated  that  in  August,  1905,  the  defendant  asked 
the  plaintiff  if  he  could  find  a  purchaser  for  six  uouses  in  Bevis 
Roaa,  at  the  same  time  giving  the  plaintiff  particulars.  The 
particulars  were  in  defendant's  writing,  and  set  out  that  the 
price  of  the  houses  was  £1,550,  but  there  was  a  miortgage  on  the 
houses  of  £1,200  at  4^  per  oent.^  which  oould  remain,  and  the 
purchaser  could  pay  the  balance  of  £350  for  the  equity.  The 
commission  on  the  sale,  if  the  houses  were  sold  on  these  terms, 
was  to  be  the  special  commission  of  £25.  Defendant,  however, 
told  plaintiff  that  if  he  got  any  other  offer  he  was  to  submit  it, 
and  m  that  case  he  would  have  the  ordinary  commission  at  1^ 
per  cent.  In  a  day  or  two  the  plaintiff  saw  Mi*.  Cleminson,  the 
curator  of  the  Pickens'  Museum,  and  subsequently  they  looked 
over  the  property.  Mr.  Cleminson  and  his  daughter  had  money 
for  investment.  After  some  letters  had  passed,  Mr.  Cleminson 
offered  £1,520  for  the  property,  £1,200  to  remain  on  mortgage, 
the  transaction  amounting  to  the  payment  of  £3m0  for  the  eauity 
of  redemption.  The  plaintiff  then  telegraphed  to  the  defenaant, 
who  was  out  of  town,  informing  him  of  the  offer,  and  defendant 
in  a  reply  telegram  accepted  the  offer,  but  varied  the  amount  of 
the  commissiion  by  offering  Talbot  £20.  ^Subsequently  Mr. 
Cleminson  refused  to  go  on  with  the  purchase,  saying  he  had 
found  out  that  Bevis  Road  had  not  been  taken  over  by  the  Cor- 
poration. The  defendant  then  instructed  Talbot  to  inform  Mr. 
Cleminson  that  he  would  allow  him  £10  to  meet  the  expense 
consequent  on  the  road  being  taken  over.  The  plaintiff  called 
at  Mr.  Cleminson's  house,  and  saw  his  daughter,  who  told  him 
that  her  father  had  talked  the  matter  over  with  her,  and  they 
were  not  going  to  buy.  Subsequently  the  pnoperty  was  conveyed 
to  Miss  Cleminson,  who  paid  £320  for  the  equity.  The  plaintiff 
claimed  £18  commission  on  the  transaction. 

The  plaintiff  gave  evidence,  and  in  reply  to  Mr.  Bechervaise 
said  he  did  not  explain  to  Mr.  Cleminson  that  there  were  six 
mortgages,  one  on  each  of  the  six  houses.  He  understood  that 
there  was  a  comprehensive  mortgage  of  £1,200  on  the  property. 

Mr.  Bechervaise  submitted  that  the  sale  to  Miss  Cleminson  was 
quite  a  new  transaction,  and  apart  fzom  Talbot's  negotiations 
with  Mr.  Cleminson.  As  a  matter  of  fact  the  negotiations  were 
broken  off  by  Mr.  Cleminson,  and  the  sale  to  the  daughter  was 
brought  about  by  the  exertions  of  the  defendant  himself,  and 
the  plaintiff  had  nothing  to  do  with  it. 

Mr.  Cleminson  gave  evidence  as  to  his  negotiations  with  Talbot. 
He  declined  to  purchase  on  finding  out  that  the  property  had  not 
been  correctly  described  to  him.  At  a  fact  his  daughter  had  not 
got  her  money  at  the  time  the  first  negotiations  were  opened. 
He  put  an  end  to  the  transaction  with  Talbot  on  Septemoer  5, 
and  it  was  at  the  end  of  September  that  Miss  Cleminson,  having 
obtained  her  money,  purchased  the  equity  of  the  property. 

Mr.  Bechervaise  submitted  that  the  plaintiff  had  not  fulfilled 
the  cioBiditions  of  his  contract  and  was  not  entitled  to  commission. 

His  Honour  decided  that  the  sale  was  brought  about  through 
the  agency  of  the  plaintiff,  and  gave  judgment  for  the  plaintiff 
for  the  amount  claimed,  with  costs. 
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OCCUPIERS   OF  LICENSED    HOUSES    IN    BLACKBURN   V. 
BLACKBURN   ASSESSMENT    COMMITTEE. 

Blackburn  Quarter  Sessions — The  Eecorder. 

1908— January  6.]  [**  Estates  Gazette,"  January  13, 1906. 

Bating — Assessment — ^Licensed  houses. 

Ihis  was  an  appeal  brought  by  the  tenantB  of  twelve  licensed 
houses  in  the  town  against  the  assessment  of  those  houses,  viz., 
Castle  Hotel,  Maiicet  Street  Lane ;  Sun  Inn,  Astley  Gate ;  Grove 
Inn,  Bottomgate ;  Peel  Hotel,  Cardwell  Place ;  Spring  Vale  Inn, 
Chapel  Street ;  Prince  of  Wales,  Montague  Street ;  Crown  Hotel, 
Victoria  Street ;  Friends'  Home,  Montague  Street ;  Crown  Inn, 
Bolton  Road ;  Bed  Lion,  Whitebirk  ;  Duke  of  York,  Montague 
Sl^reet ;  and  the  Quarryman's  Arms,  Duke's  Brow. 

Mr.  Pickford,  K.C.,  Mr.  Byrne  and  Mr.  Burgis  (instructed  by 
Messrs.  Bead  and  Eastwood)  appeared  for  the  appellants ;  and 
Mr.  Walter  C.  Byde  and  Mr.  Acton  (instructed  by  Messrs.  Cos- 
teker.  Smitten  and  Holmes)  represented  the  Blackburn  Assess- 
ment Committee,  the  respondents. 

Mr.  Byde  said  the  whole  question  which  was  raised  in  the 
appeal  had  resulted  from  a  revaluation  of  the  public-houses 
And  other  properties  in  the  Blackburn  Union,  in  which  as  a  rule 
of  thumb  the  Assessment  Committee  in  revising  the  valuation 
list  had  allowed  a  reduction  of  fifteen  per  cent,  from  the  gross 
value  to  arrive  at  the  rateable  value. 

Mr.  Pickford  said  that  the  appellants  had  intimated  to  the 
respondents  that  they  wanted  a  twenty  per  cent,  reduction  for  the 
whole  of  600  houses  in  which  they  were  interested,  and  would  be 
satisfied  with  that,  although  in  respect  of  a  great  many  they 
were  entitled  to  considerably  more,  but  that  if  that  were  not 
allowed  they  would  go  on  with  the  appeal. 

Dealing  with  the  Castle  Hotel,  Mr.  Byde  said  the  gross  value 
as  it  stood  in  the  list  was  £180  and  the  rateable  value  £153. 
The  capital  value  of  the  building  was  £3.680,  and  the  amount  to 
be  deducted  for  repairs,  etc.,  was  estimated  at  £35  3s.  The  Assess- 
ment Committee  offered  £36.  They  had  attempted  to  ascertain 
from  the  appellants  what  de  facto  had  actually  been  spent,  but 
they  had  not  been  given  the  information. 

Mr.  Pickford,  on  this  point,  said  the  appellants  pointed  out 
that  there  had  prevailed  for  over  forty  years  a  system  of  allowing 
twenty  per  cent,  for  repairs,  and  a  change  was  suddenly  made. 
They  asked  for  a  reason  for  the  change,  and  were  told  it  was  made 
on  the  experience  and  authority  of  Mr.  Buddie,  valuer  to  the 
C)ommittee. 

For  the  appellants,  Mr.  Edwin  Hamer  said  that  as  an  overseer 
he  did  not  agree  that  fifteen  per  cent,  was  a  proper  allowance 
for  any  public-house  in  Blackburn.  He  had  disagreed  with  the 
change  from  twenty  per  cent,  from  the  beginning,  and  it  was 
unjust  to  other  property  in  the  borough  besides,  licensed  houses. 

After  further  evidence  and  statements  by  oounsel,  the  Becorder 
said  he  would  allow  the  appeal,  with  costs,  reducing  the  net  rate- 
able value  from  £153  to  £133  78. 

In  allowing  costs,  the  Becorder  said  that  the  Assessment  Com- 
mittee   had  only    declared    their  readiness    to  bring  down    the 
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rateable  value  after  five-sixths  of  the  costs  had  been  incurred. 
He  wished  to  add  that  if  he  had  been  of  opinion  that  £144  was 
the  pnoper  figure  at  which  to  fix  the  rateable  value  he  should 
still  have  had  the  greatest  difficulty  in  depriving  the  appellant 
in  this  case  of  his  costs,  because  the  concession  on  the  part  of 
the  authority  was  made  at  the  eleventh  hour,  or  even  after  that. 
The  rest  of  the  cases  went  in  favour  of  the  appellants,  with 
costs.  The  result  in  each  of  the  twelve  cases  appears  in  the 
following  table. — 

Recorder's 

decision 

House.                                 Gross  Net  as  to  net 

rateable.  rateable.  rateable. 

£8.d.  £8.d.  £s.d. 

Castle  Hotel 180   0   0  153   0   0  133   7    0 

Suninn 8000  6800  GOOO 

Qroveinn 53  10   0  45  10   0  3800 

FeelHotel  98  10   0  83  15   0  78  10   0 

SpringValeInn 52    00  4450  3900 

Prince  of  Wales... 70   0   0  59  10   0  52  10   0 

Crown  Hotel,  Victoria  Street..       30000  262  10   0  24000 

Friends' Home 5600  47  10   0  4200 

Crown  Inn,  Bolton  Bead 9200  78   50  72   00 

Redldonlnn 62  10   0  6300  47    00 

DnkeofYork 30    0   0  25  10    0  22  10    0 

Quarryman's  Arms 31    00  2650  23  10   0' 

Besides  Mr.  Hamer,  the  experts  engaged  in  the  case  were :  — 
For  the  appellants:  Mr.  A.  R.  Gradwell,  Mr.  H.  H.  Fuller,  and 
Mr.  Jos^h  Brewerton.  For  the  respondents :  Mr.  J.  D.  Wallis, 
Mr.  H.  Hartley,  Mr.  Jesse  Birtwhistle,  and  Mr.  Walter  Stirrup. 


AVES  AND   SON  V. 


BRIDLINGTON   UNION   ASSESSMENT 
COMMITTEE. 


East  Biding  Quarter  Sessions. 

190^Jannary  2.J  ["  Estates  Gazette,*'  January  13, 1900. 

Bating — Assessment — Town  rentals. 

This  was  an  appeal  by  Messrs.  O.  £.  Aves  and  Son,  occupiers 
of  19  and  20,  Queen  Street,  Bridlington,  against  the  Assessment 
of  their  premises  by  the  Assessment  Committee  of  the  Bridling- 
ton Union.  The  present  assessment  is  £100  gross  and  £85  net, 
having  been  reduced  by  the  Assessment  Committee  from  £120 
gross  and  £102  net.  The  application  now  made  was  for  a  further 
reduction  to  £65  gross,  on  the  ground  that  the  property  in 
the  locality  had  depreciated  in  value,  owing  to  the  rates  having 
risen  since  1901  from  6s.  4d.  to  7s.  in  the  pound,  with  a  prospect 
of  a  further  increase  of  Is.  in  the  pound.  For  the  respondents 
it  was  contended  that  the  assessment  was  a  proper  one,  that  the 
appellants'  premises  were  in  the  best  part  of  the  town,  and  that 
the  value  of  the  property  in  the  neighbourhood  had  not 
depreciated. 

The  Justices  allowed  the  appeal,  and  reduced  the  rating  to 
£75  gross  and  £63  15$.  rateable. 
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ERITH  URBAN  DISTRICT   COUNCIL  V.   KENT   COUNTY 
COUNCIL. 

Maidstone  Quarter  Sessions. 

1906— January  4.]  [  "  Estates  Gazette,"  January  13, 1908. 

Eating — ^Assessment — ^General  purposes  rate. 

This  was  an  appeal  by  the  Erith  Urban  District  Council  agaiiist 
the  Kent  County  Council's  rate  for  general  purposes. 

On  the  case  being  called,  Mr.  R.  Cunningham  Glen,  counsel 
for  the  appellants,  stated  that  a  settlement  had  been  arranged 
with  Mr.  Walter  C.  Ryde,  counsel  for  the  respondents,  that  the 
assessable  value  of  the'Union  should  be  reduced  from  £183,400  to 
£168,728. 

The  Court  therefore  made  the  order  tha€  the  appeal  be  allowed 
on  these  terms,  with  costs  against  the  respondents. 

Mr.  Wm.  Eve  and  Mr.  G.  E.  Nye  were  the  surveyors  retained 
on  behalf  of  the  appellants. 


SERJEANT'S    INN,  GHANCERT  LANE    V.    OVERSEERS   OP   ST. 
DUNSTAN-IN-THB-WBST. 

Guildhall,  City — Becorder  and  Aldermen. 

190^ January  11  r  Estates  Gazette,"  January  13, 1906. 

Bating — ^Assessment — Occupiers  of  property  formerly 
belonging  to  Society  of  Serjeants — Claim  to  exemp- 
tion. 

In  this  case  the.  question  at  issue  was  whether  the  successors 
to  the  Society  of  .Judges  and  Serjeants  who  formerly  occupied 
Serjeants'  Inn,  Chancery  Lane,  were  entitled  to  claim  ezem^Aion 
from  the  rates  levied  upon  them  by  the  overseers  of  the  parish 
of  St.  Dunstan-in-the-West. 

Mr.  Horace  Avory,  K.C..  and  Mr.  R.  Cunningham  Glen  (in- 
structed by  Mt.  £.  V.  Huxtable)  appeared  on  behalf  of  the 
overseers ;  and  Mr.  Rowlatt  and  Mr.  Langston  (instructed  by 
Messrs.  Powell  and  Skn^s)  on.  behalf  of  the  appellants,  the  pre- 
sent owners  and  occupiers  of  the  inn.  Mr.  Rowlatt  contended 
that  the  appellants  were  exempt  from  the  payment  of  rates  inas- 
much as  the  Society  of  Judges  and  Serjeants  entered  into  an  agree- 
ment with  the  overseers  of  the  parish  in  1832— which  agreement 
was  subsequently  embodied  in  an  Act  of  Parliament  fS  and  4 
William  IV.  cap.  110)— under  which  the  Society  of  Jndses  and 
Serjeants  were  to  be  held  exempt  from  the  payment  of  all  rates 
and  parochial  burdens  and  from  the  services  of  all  parochial 
offices,  on  the  condition  that  they  paid  to  the  overseers  the  sum  of 
£80  per  annum.  The  Serjeants  at  law  were  practically  abolished 
by  the  Judicature  Act  <k  1876,  and  as  a  consequence  of  that 
Act  they  sold  the  property  to  the  present  owners.    The  exemption 
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from  all  rates,  he  coiitended,  still  existed ;  and  in  support  he 
quoted  the  case  of  "  Thorpe  r.  Adams/'  in  which  in  1870  the  ques- 
tion was  raised  between  the  Serjeants  at  law  and  the  overseers, 
the  former  being  successful. 

Mr.  Avory,  for  the  overseers,  contended  that,  as  the  Society 
of  Serjeants  had  ceased  to  exist,  the  Act  had  become  obsolete, 
and  the  present  owners  of  the  land  as  privajbe  individuals  had 
no  right  to  exemption.  He  further  contended  that  the  poor  rate 
from  which  the  Society  of  Judges  and  Serjeants  were  exempted 
by  the  Act  in  1833  was  only  a  parochial  rate,  and  was  altogether 
different  in  character  from  the  piresent  poor  rate,  which  was  a 
Metropolitan  rate,  and  included  County  Council  charges  repre- 
senting two-thirds  of  the  amount.  He  cited  the  "  Corporation  of 
the  City  of  London  and  Sion  College ''  with  reference  to  the  fore- 
shore of  the  River  Thames  in  support  of  tiiis  argument. 

The  Court  dismissed  the  appeal,   with  costs. 


RIGBY  AND  SONS  V.  LIVERPOOL  CORPORATION. 

Liverpool  City  Sessions — The  Eecorder* 

lOOe-^anuaiy  &]  [**  Estates  Gazette,"  January  13, 1906. 

Bating  —  Assessment — Corn    mill  —  Machinery — Bate- 
ability. 

This  was  an  appeal  in  which  tne  main  issue  was  the  rateability 
or  otherwise  of  a  large  quantity  of  milling  machinery.  The 
appellants  were  Messrs.  Thomas  Rigby  and  Sons,  com  millers, 
and  the  respondents  the  Corporation  of  Liverpool.  In  1003 
Messrs.  Rigby  leased  from  the  Mersey  Docks  and  Harbour  Board 
certain  premises  at  the  Waterloo  Dock  which  had  been  used  as 
a  com  warehouse,  at  an  annual  rental  of  £2,000.  The  appellants 
then  spent  £8,0()0  in  adapting  the  premises  to  the  purposes  of 
a  com  mill,  and  a  further  sum,  estimated  at  £30,000,  in  fitting 
them  up  with  machinery  and  plant. 

On  the  first  question,  as  to  the  £8,000,  the  R<ecorder  held  on 
all  the  facts  of  the  case  that  the  appellants  were  right  in  their 
contentions,  and  said  he  would  reduce  the  assessment  accordingly. 

With  regard  to  the  machinery  and  plant,  the  Recorder  said  Uiat 
they  might  be  divided  into  three  classes : — First,  machinery  at- 
tached to  and  forming  part  of  the  freehold  ;  second,  loose  plant  in 
no  way  attached  and  simple  chattels  ;  and  third,  machinery  which, 
Although  not  forming  part  of  the  freehold,  was  suitable  and 
necessary  for  premises  used  as  a  flour  mill,  and  intended  to  be 
permanently  used  in  them  for  that  purpose.  Both  parties  agreed 
that  the  first  class  was  rateable,  and  that  the  second  was  not, 
BO  that  the  issue  was  really  as  to  the  third  class.  At  the  hearing 
the  values  were  broadly  put  as  £8,000  for  the  first  class, 
£3,000  or  £4,000  ioat  the  second,  and  £22,000  or  £23,000  for  the 
third.  As  to  this  third  class  the  respondents  contended  that  it 
must  be  treated  as  if  provided  by  the  hypothetical  landlord,  and 
that  in  the  case  of  new  machinery  a  percentage  on  the  value 
was  a  proper  method  of  assessment.     The  appellants  contended 
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that  this  class  of  machinery  did  not  form  part  of  the  heredita- 
ment, and  could  only  be  considered  as  proviaed  by  the  hypotheti- 
cal tenant,  and  only  enhanced  the  value  of  the  hereditament 
to  him  in  the  sense  that  he  would  givt,  a  higher  rental  for  a 
mill  with  the  machinery  ready  fixed  than  for  one  without.  It 
was  his  opinion  that  the  case  was  completely  covered  by  "  Kirby 
V,  The  Overseers  of  Hunslet  Union,"  in  which  it  was  held  by  the 
House  of  Lords  afiirming  all  the  Courts  below,  that  the  basis 
of  the  problem  was  to  ascertain  what  was  the  rent  which^  a 
hypothetical  tenant  would  give  for  the  premises  equipped  wfth 
the  scheluled  machines,  and  including  the  right  to  use  such 
machines,  and  that  in  ascertaining  such  rent  the  value  of  the 
user  of  the  said  machines  must  he  taken  into  account  as  en- 
hancing the  rental  value  of  the  freehold.  This  case,  therefore, 
clearly  decided  that  the  respondents  were  right,  and  that  this 
class  of  machinery  must  be  looked  at  as  though  provided  by  the 
hypothetical  landlord,  but  that  the  amount  by  which  it  en- 
hanced the  value  of  the  hereditament  and  the  consequent  rent 
that  the  tenant  would  give* was  to  be  ascertained  by  looking 
at  the  premises  and  machinery  as  a  whole,  and  not  necesarily 
by  ascertaining  what  would  be  gi^nen  for  the  machinery  by  a 
^roentage  on  its  cost  ox  value.  He  therefore  fixed  the  follow- 
ing as  uie  proper  assessment,—  Gross,  £3,d20  ;  net,  £3,200.  He 
also  found,  on  the  footing  that  the  appellants'  contention  might 
be  correct,  the  following  figures  : — Gross,  £2,750  ;  net,  £2,350. 
"  The  Recorder  agreed  to  state  a  case  if,  on  consideration,  the 
appellants  desired  it.  As  each  side  had  in  part  succeeded,  each 
must  pay  their  own  costs. 


THOMPSON  V.  BRADFORD  CORPORATION. 

Mr.  J.  D.  Wallis,  F.S.I.,  Umpire. 

ISglSSSS^f^'-^    1  rEstatesGazette."   [  SSS^^fJ'i^' 

Compensation — Land  taken  for  sewage  works — Severance 
— ^Depreciation. 

This  was  a  claim  for  compensation  in  respect  of  the  purchase 
by  the  Bradford  Corporation  of  twelve  acres  of  land  at  Esholt, 
the  property  of  the  Rev.  Sir  Peile  Thompson,  Bart. 

Mr.  W.  J.  Jeeves  (instructed  by  the  Town  Clerk  of  Bradford) 
was  for  the  Corporation),  and  Mr.  T.  R.  D.  Wright  (instructed 
by  Mewrs.   Mossman,  Blankley  and  Co.)  was  for  the  vendor. 

Mr.  T.  R.  p.  Wright  said  the  inquiry  was  as  to  the  value  which 
had  to  be  paid  to  the  claimant  in  respect  to  three  fields.  By  an 
agreement  it  was  agreed  that  the  value  of  the  property  should 
be  fixed  on  the  basis  of  a  sale  at  fair  value,  the  arbitrators  to 
take  into  account  timber  and  any  mines  or  minerals  on  or  in  the 
land.  To  this  was  to  be  added  the  sum  of  ten  per  cent.,  such  sum 
to  cover  all  questions  of  compulsory  purchase  and  all  questions 
of  special  adaptability.     The  fields  were  known  as  the  Com  Mill 
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Field,  the  Welldose  Field  and  the  Bunker's  Hill  Field,  and 
they  |iad  a  total  area  of  12.117  acres.  Thej  were  being  at  pie- 
sent  used  mainly  for  agricultural  purposes,  but  they  were  situ- 
ated in  close  contiguity  to  large  industrial  centres.  Compensation 
was  claimed  also  for  injurious  severance  and  for  the  deprecia- 
tion of  otheir  properties  in  the  distri<ct  through  the  construction 
of  sewage  works  in  the  locality. 

Mr.  J.  H.  Hanson,  in  the  course  of  his  evidence,  stated  that 
the  population  of  the  districts  immediately  round  the  projwrty 
had  risen  since  1881  by  no  less  than  34  per  cent.  Since  1881  tho 
rateable  value  in  the  eight  districts — Leeds,  Bradford,  Shipley, 
Baildon,  Guiseley,  Rawdon,  Idle  (now  in  Bradford),  and  Pudsey— 
had  risen  from  £3.42  to  £4.05  per  head  of  the  population.  The 
inference  was  that  the  increase  of  the  rateable  value  was  due  to  in- 
dustrial reasons,  and  not  to  residential  property.  The  Com 
Mill  Field  was  near  Tong  Mills,  and  had  an  area  of  4.26  acres. 
The  present  value  he  put  down  at  Is.  a  yard,  which  worked  out 
at  £1,000.  The  Wellclose  Field,  which  lay  near  Hollings  Hill, 
had  an  area  of  1,645  acres,  and  it  was  worth  2s.  a  yard,  making 
£795  for  the  plot.  The  third  field,  which  measured  6.212  acres, 
was  near  Esholt  station,  and  he  valued  it  at  £242  per  acre,  which 
meant  £1,503  for  the  whole.  The  timber  on  the  estate  he  valued 
at  £20.  The  total  value  of  the  land,  including  the  agreed  ten 
per  cent,  extra,  was  £3,640.  Witness  proceeded  to  give  evidence 
in  support  of  the  claim  for  severance  of  the  estate  and  for  depre- 
ciation of  the  remaining  property  of  Sir  P.  Thompson,  when 

Mr.  Jeeves  took  the  objection  that  this  was  a  sale  under  agree- 
ment and  not  under  the  Lands  Clauses  Act.  The  a^eement  set 
forth  the  manner  in  which  the  arbitrators  should  calculate  the  price 
of  the  land,  and,  while  following  up  to  a  certain  point  the  words 
of  the  sixty- third  section  of  the  Lands  Clauses  Act,  omitted  the 
words  which  in  a  purchase  under  the  Act  would  give  the  arbi- 
trators power  to  take  into  consideration  and  award  damages  for 
severance  of  the  estate,  and  any  injurious  effect  on  the  property. 

After  argument,  the  Umpire  decided  that,  as  this  was  a  sale 
under  agn>ement,  and  not  under  the  compulsory  powers  or  under 
the  Lands  Clauses  Act,  the  claim  could  not  be  allowed.  Nothing 
would  be  included  in  his  award  in  respect  of  those  items. 

Mr.  Jeeves,  for  the  Corporation,  pointed  out  that  there  was  no 
compulsory  purchase  of  this  land,  but  a  simple  transaction  be- 
tween willine  seller  and  willing  buyer.  The  agreement  said  that 
the  price  to  be  paid  was  a  fair  price. 

Mr.  C.  H.  Gott  said  he  considered  that  the  value  of  the  property 
was  mainly  in  its  agricultural  value.  It  had  no  building  value  in 
the  ordinary  acceptation  of  the  term.  In  regard  to  some  portions 
of  the  land  he  realised  that  they  might  some  day  have  a  value 
greater  than  merely  agricultural  land,  and  that  a  buyer  might 
on  that  possibility  be  prepared  to  risk  some  little  addition  to  hia 
capital  outlay.  Allowing  for  this,  he  estimated  the  value  of  the 
land  at  £1,236,  of  which  £365  was  allowed  for  the  potential 
value.  To  this  was  to  be  added  the  value  of  the  timber,  which 
he  estimated  at  £25,  and  the  stipulated  ten  per  cent,  of  the  total. 

Mr.  R.  Armisted  also  gave  evidence,  agreeing  generally  with 
Mr.  Gctt  as  to  the  value  of  the  property. 

The  Umpire  awarded  £2,188. 
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HANSEL  V.  ITCHBN   OVEBSBEBS. 

King's  Bench  Division — The  Lord   Chief  Justice   and 
Justices  Bidley  and  Darling. 

leoe-January  12.]  ["  Estates  Qazette,*'  Janusry  IS,  1906L 

iBates — Non-payment — ^Warrant — ^Allegation  of  no  proper 
demand  made. 

This  was  a  magistrate's  case  on  a  warrant  issued  for  the  non- 
payment of  poor  rates.  It  appeared  that  the  appellant,  Mr. 
Mansel,  had  been  rated  in  respect  of  premises  occapied  by  him 
in  the  parish  of  Itchen  to  the  amount  of  £9  78.  3d.  During  the 
period  over  which  the  assessment  extended  he  ceased  to  occupy 
the  premises,  but  he  was  summoned  before  the  magistrates  to 
ahow  cause  why  he  refused  to  pay  the  amount  demanded,  a  sum 
larger  than  £5,  whidi  he  alleged  was  his  apportionment.  His 
•contention  was  that  there  had  been  no  proper  demand  of  the 
amount  due,  and  the  appeal  was  brought  agaZinst  the  decision  of 
the  Justices  in  issuing  the  distress  warrant. 
'  Hie  Court  upheld  the  decision  of  the  Justices  and  dismissed 
the  appeal  with  costs. 


TOOTH  AND  TOOTH  V.  TANQUEBAY. 

Westminster    Comity    Court — His    Honour    Judge 
Woodfall. 

lOOe-Janusry  IL]  r*  Estates  Gaztte,"  January  13, 1906. 

Auction  sale — Claim  by  auctioneer  for  price  of  goods  sold 
— Defence  of  alleged  misrepresentation  as  to  goods. 

This  was  an  action  by  the  plaintiffs,  Messrs.  Tooth  and  Tooth, 
41  firm  of  auctioneers  carrying  on  business  at  187  and  189,  Oxford 
Street,  W.,  to  recover  the  sum  of  £6  Is.  8d.  in  respect  of  articles 
sold  to  the  defendant,  Mrs.  Tanqueray,  a  lady  residing  at  Cleve- 
land Place,  Eaton  Square. 

Mr.  J.  S.  Merton.  solicitor,  of  St.  Martin's  Court,  St.  Martin's 
Lane,  appeared  on  behalf  of  the  plaintiff  firm,  and  Mr.  Peyser 
(barrister)  appeared  for  the  defendant. 

Mr.  Merton  said  that  in  the  early  part  of  November,  1905, 
the  defendant  telephoned  to  his  clients  asking  them  to  buy  three 
lots  of  linen.  As  it  was  not  their  custom,  however,  to  buy  goods 
at  their  own  sales,  it  was  arranged  that  a  Mr.  Smith,  who 
was  in  their  employ,  should  bid  for  the  lots  in  common  with  the 
general  public.  The  sale  in  question  took  place  on  November 
13,  and  the  three  lots  were  knocked  down  to  the  defendant  for 
the  sum  which  was  claimed  in  this  action.  Two  of  the  parcels 
were  delivered  shortly  after  the  sale,  but  there  was  a  delay  in. 
the  delivery  of  the  third  one  in  consequence  of  its  having  been 
mislaid.  The  defendant  gave  the  plaintiffs  a  cheque  for  the 
amount  now  claimed,  but  she  afterwards  stopped  payment  and 
returned  the  goods. 

Mrs.  Tanqueray  said  she  stopped  the  cheque  because  the  linen 
sheets  were  not  what  they  were  represented  to  be.  She  was  told, 
she  said,  by  the  plaintiffs*  representative  (Mr.  Smith)  that  they 
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were  worlh  £6  or  £7  a  pair,  whereas  in  point  of  fact  they  were 
only  fit  for  dust  sheets  or  for  the  use  of  servants. 

Mr.  Smith  said  he  was  in  the  employ  of  the  plaintiff  firm. 
The  defendant  instructed  him  to  buy  the  goods  in  question, 
And  he  did  so  in  the  ordinary  way.  He  totally  denied  having 
told  her  that  the  sheets  in  Question  were  worth  £6  or  £7  a  pair, 
but  said  he  told  her  that  in  his  opinion  that  was  what  they  would 
practically  have  cost  when  new. 

After  hearing  other  evidence  his  Honour  said  that  in  his 
•opinion  this  action  was  entirely  undefended.  There  was  abso- 
lutely no  foundation  for  the  alleged  misrepresentation,  and  there- 
fore judgment  would  be  for  the  plaintiffs  for  the  amount  claimed, 
with  costs. 


CROYDON  CORPORATION  V.   GOVERNORS  OP    WHITGIFT 
FOUNDATION. 

Croydon  Borough  Bench. 

1905-December  30.]  [**  Estates  Oazette,"  January  13, 19061 

Highway — Making  up  road — Claim  for  amount  of  appor- 
tionment of  cost. 

In  this  case  the  Governors  of  the  Whitgift  Foundation  were 
summoned  by  the  Croydon  Corporation  for  the  recovery  of  £325 
.2s.,  the  estimated  apportionment  of  the  cost  of  making  up  a  part 
of  Elmers  Road,  Woodside 

At  the  outset  there  was  a  long  legal  argument  as  to  whether 
the  strip  of  road  for  which  the  Corporation  held  the  Governors 
responsible  as  being  adjoining  owners  did  niot  belong  to  a  private 
individual. 

The  Town  Clerk  said  the  Corporation  were  unable  to  accept  the 
:  suggestion  that  the  part  of  the  highway  in  question  should  be 
dealt  with  as  a  private  strip.  An  owner  could  not  reserve  the 
strip  without  some  fencing  or  some  indication  in  writing. 

Mr.  McKenzie,  barrister,  who  represented  the  Governors,  con- 
tended that  the  land  was  reserved  for  the  private  use  of  the 
-original  owner,  and  therefore  his  clients  were  not  liable  as 
frontagers.  They  did  not  object  to  paying  the  amount  if  the 
Bench  adjudged  them  to  be  responsible,  but  he  would  then  have 
to  ask  the  Corporation  to  give  them  a  title  to  the  land,  in  case 
the  owner  turned  up  and  dispossesoed  them  of  the  property  after 
they  had  paid  for  its  repair. 

Mr.  G.  F.  Carter,  borough  engineer,  deposed  that  he  had 
measured  the  roadway,  and  had  found  that  the  necessary  40ft.  of 
road  included  the  blue  line  marked  on  the  plans  or  some  portion 
of  it,  BO  that  the  footpath  in  question  could  not  possibly  have 
been  reserved  by  the  original  owners.  The  old  plans  before  the 
Court  showed  the  boundary  of  the  Whitgift  area,  and  the  spot 
where  the  original  owner's  land  began.  The  plans  were  marked 
with  a  blue  line. 

By  Mr.  McKenzie :  The  public  could  walk  alon,^  the  strip 
•close  up  to  the  hedge,  there  being  nothing  to  prevent  them. 
There  might  be  a  few  blades  of  grass  upon  it. 
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Mr.  T.  Walker,  consulting  engineer,  said  he  had  kno^m  tho 
road  for  many  years,  but  h&d  never  been  aware  of  the  presence 
of  any  such  private  strip  of  land  as  had  been  referred  to.  There 
were  a  few  blades  of  grass  under  the  shade  of  the  fence,  but 
the  footpath  had  always  been  a  public  one.  The  public  generally 
used  the  whole  of  the  footpath  between  the  fences. 

A  number  of  witnesses  were  called. 

Eventually  the  Bench  decided  that  the  Whitgift  Governors 
were  responsible,   and  made  an  order  for  the  payment  of  the 


money. 


BERRY  V.   MANNING. 

King's  Bench  Division — Mr.  Justice  Walton. 

1909— Januanr  15.]  V*  Estates  Gazette,"  Januanr  20. 190e. 

Commission — Transfer    agent — Sale    of    business — Dis- 
puted introduction  of  purchaser. 

This  was  an  action  by  the  plaintiffs,  who  were  business  transfer 
agents  in  the  grocery  trade,  to  recover  £142  from  defendants, 
Mesisrs.  Manning  (trading  as  Smith,  Fowler  and  Company),  the 
commission  on  the  sale  of  the  business  carried  on  by  them  at 
Station  Road,  Nottingham,  to  Mr.  Derbyshire. 

Mr.  Strachan,  K.C.,  and  Mr.  S.  Lynch  were  for  the  plaintiffs,, 
and  Mr.  Kemp,  K.C.,  and  Mr.  W.  H.  Stevenson  for  the  defen- 
dants. 

Mr.  Strachan  said  this  was  an  action  to  recover  commission  on 
the  sale  of  a  wholesale  tea  business  in  Nottingham.  The  sale 
was  carried  through  in  1903.  Mr.  Manning;  placed  the  business 
in  plaintiffs'  hands,  and  particulars  were  given  to  a  Mr.  Derby- 
shire, of  Nottingham,  who,  it  was  subsequently  learned,  purchased 
it.  The  business  was  a  very  large  one,  a  profit  of  £800  per 
annum  being  made  out  of  it,  since  17,0001b.  of  tea  were  sold 
weelily,  with  a  turnover  of  some  £35,000  annually. 

The  defence  was  that  the  business  was  not  sold  to  Mr.  Derby- 
shire by  or  through  any  introduction  of  the  plaintiffs. 

Evidence  was  culed  in  support  of  plaintiffs'  daim. 

In  cross-examination,  Mr.  Kirk,  plaintiffs'  manager,  said  he 
knew  that  Mr.  Derbyshire  was  previously  in  the  employ  of 
Smith  Fowler  and  Company,  but  did  not  know  that  he  was  ap- 
prenticed there. 

For  the  defence  Mr.  Derbyshire  said  he  had  heard  that 
the  business  was  in  the  market,  and  Mr.  King,  a  traveller,  par- 
ticularly pressed  him  to  buy.  offering  to  advance  £2,000  or  £3,00Q 
if  he  did  so.  Eventually  he  bought  the  business,  and  got  £2,000 
from  Mr.  King,  which  had  since  been  repaid.  Plaintiffs  did  no- 
thing which  induced  witness  to  buy  the  business,  and  gave  him 
no  information  he  wac  not  previously  possessed  of. 

Mr.  E.  King,  agent  for  Messrs.  JBatten,  of  Nottingham,  de- 
posed that  he  had  urged  Mr.  Derbyshire  to  buy  the  business  in 
1899,  and  since  that  had  assisted  him  in  doing  so. 
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Mr.  Smith  Fowler  Manning,  the  defendant,  said  he  had  always 
been  anxious  to  sell  the  business  since  1891.  He  produced  a 
letter  from  Mr.  Bath  suggesting  the  sale  in  1809  for  £2,400  for 
the  goodwill.  Mr.  King  was  a  personal  friend  of  witness,  and  he 
had  often  pressed  witness  to  sell  his  business  to  Mr.  Derbyshire. 
Tlie  business  had  been  in  the  hands  of  other  ageoits  before  it 
was  given  to  plaintiffs  and  witness  had  also  mentioned  the  matter 
to  many  of  his  friends.  He  never  authorised  plaintiffs  to  sell 
his  business  for  less  than  £2,400  for  the  goodwill.  When  he  saw 
Mr.  Seffar  in  1903,  and  he  saiid  he  had  a  purchaser,  he  never  men- 
tioned Mr.  Derbyshire's  name,  and  when  witness  authorised  Mr. 
King  to  complete  the  sale  with  Mr.  Derbyshire  witness  had  no 
idea  it  was  the  same  person  whom  Seffar  had  spoken  about.  He 
had  not  paid  commission  on  the  sale  to  anyone. 

Mr.  King,  re-called,  said  oq  Many  occasions  in  1903  he  ad- 
vised defendant  to  sell  to  Mr.  Derbyshire. 

His  Lordship  said  he  must  hold  that  the  sale,  which  was  really 
effected  throu^  Mr.  King,  had  nothing  to  do  with  the  efforts  the 
plaintiffs  made  to  sell  it,  and,  therefore,  judgment  would  be  for 
the  defendants,  with  costs. 


WANSTEAD  URBAN  DISTRICT  COUNCIL    V.   SBLBY. 

Stratford  Justices. 

1906-^aniiary  U.]  V*  Estates  Gazette,"  January  20, 1908. 

Building — Conversion  into  dwelling  house — ^Bye-laws — 
Sanction  of  Local  Goveminent  Board — ^Public  Health 
Act,  1876,  8.  159. 

In  this  case  the  defendant,  Mr.  Ernest  F.  Selby,  builder  of 
Hartley  Road,  Leytonstone,  was  summoned  by  the  Wanstead 
Urban  District  Council  for  having,  contrary  to  section  GO  of  the 
Councirs  bye-laws,  caused  to  be  converted  into  more  than  one 
dwelling  house  a  building  known  as  Gaufield,  Herman  Hill, 
for  Mr.  Selby  that  the  bye-law  was  bad  because  it  had  not  yet 

At  the  hearine  of  the  case  it  was  contended  by  Mr.  Mallinson 
for  Mr.  Selby  t^at  the  bye-law  was  bad  because  it  had  not  yet 
been  sanctioned  by  the  Local  Government  Board,  and  there  was 
uncertainty  as  to  the  meaning  of  it.  The  alterations  carried  out 
did  not,  it  was  urged,  involve  ouy  alteration  to  the  exterior  of 
the  house,  and  the  only  thing  done  was  to  put  up  a  partition 
inside  the  house. 

In  giving  the  decision  of  the  Bench,  the  chairman  said  they 
found  that  bye-law  GO  was  not  bad  for  uncertainty,  and,  as  a 
fact,  Mr.  Selby  converted  the  building  in  question,  which  was 
originally  constructed  as  one  dwelling  house,into  two  dwelling 
houses.  The  bye-law  also  applied  to  a  new  building  as  defined 
by  section  159  of  the  Public  Health  Act  ol  1875,  and  the  Bench 
were  of  the  opinion  that  that  section  had  been  infringed.  The 
attention  of  the  Court  ought,  however,  to  have  been  drawn  to 
the  case  of  "Hall  and  others  i7.   Eastbourne  Mayor,  etc." 

A  fine  of  40s.  and  4s.  costs  was  imposed,  and  the  Bench  agreed 
to  state  a  case. 
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LOW  V.   LANGLEY. 

Warminster  County  Court — His  Honour  Judge  Gwynne 

James. 

190e~Jaiiuar7 1&]  [T  Estates  Gazette,"  Jannaiy  20, 1006u 

Commission — ^Valuer — Sale  of  farm — ^Denial  of  promise 

to  pay  commission. 

In  this  case  Mr.  James  Low,  auctioneer  and  valaer,  sued  £d-  - 
ward  Thomas  Langley,  farmer,  Warminster,  for  £50,  oommissiont 
said  to  be  due  as  the  result  of  the  sale  of  Gashouse  Farm. 

Mr.  B.  R.  Vachell  appeared  for  the  defenoe. 

The  case  for  the  plaintiff  was  that  in  1900  the  owner  of  the 
farm,  Mr.  Thomas  Millard,  wanted  to  sell  it,  and  defendant 
asked  plaintiff  to  use  his  influence  to  induce  him  to  sell  pri- 
vately, and  not  put  it  up  by  auction,  as  he  was  afraid  he  might 
get  outbid,  and  be  turned  out.  Plaintiff  was  a  friend  of  the- 
owner,  and  arranged  the  sale  privately,  defendant  agreeing  to  pay 
him  £50  as  commission.  Low  having  lost  by  the  private  sale  the 
commission  he  would  have  had  it  the  property  had  been  put  up* 
by  auction.  The  price  arranged  was  £2.650,  and  defendant  was 
the  purchaser. 

The  defence  was  a  total  denial  of  the  promise,  it  being  argued 
that  as  Low  was  a  friend  of  the  vendor's,  what  he  did  was  for 
him  and  not  defendant. 

His  Honour,  in  view  of  the  length  of  time  in  raising  the 
action,  and  the  absence  of  witnesses — Mr.  Millard  being  dead, 
and  Mr.  Ravenhill,  who  acted  as  valuer  for  Lan^ley,  having 
left  the  country— decided  that  plaintiff  had  not  sufficiently  proved 
his  case,  and  gave  judgment  for  defendant,  with  costs. 


WITHERS  V.   COHEN. 

Shoreditch  County  Court — His  Honour  Judge  Smyly. 

190ft- JaDoary  IL]  [**  Estates  Gazette,"  January  20, 1906. 

Landlord  and  tenant — Claim  for  rent — ^Alleged  surrender 

of  tenancy — ^Effect  of  giving  up  keys. 

Messrs.  Ed.  Withers  and  Son,  of  107,  Stoke  Newington  Road,, 
N.,  estate  agents,  sued  Sophia  Cohen,  of  39,  Northwold  Road, 
Stoke  Newin^^ton,  to  recover  £12,  being  one  quarter's  rent. 

Mr.  Withers  appeared  in  person,  and  Mr.  Yaletta  was  counsel 
for  the  defendant. 

Mr.  Withers  explained  that  the  house  was  let  to  the  defendant 
on  a  three  years'  agrfement,  but  before  its  expiry  she  asked  if 
she  could  go  if  she  found  a  suitable  tenant,  and  he  agreed. 
She  left  about  one  month  after  a  quarter  had  started,  but  had 
failed  to  find  a  fresh  tenant. 

iFor  the  defence,  Mr.  Yaletta  stated  that  in  consequence  of  what 
was  believed  to  be  the  cause  of  dampness  in  the  house,  a  child 
of  the  defendant  was  laid  up  with  diphtheria.  She  had  already- 
told  him  that  she  intended  to  go,  and  ne  haa  raised  no  objecti<Ai, 
but  he  had  apparently  considered  himself  entitled  to  take  ad- 
vanta^  of  the  fact  that  she  had  broken  into  a  quarter,  to  sue 
for  the  whole  amount,  but  £4,  the  actual  amount  due,  had  been 
paid  into  Court. 
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Defendant  was  called,  and  bore  this  oat,  and  added  that  she 
took  the  keys  back  and  they  wero  accepted  at  the  office  of  Messrs. 
Withers,  and  in  such  circamstancee  she  considered  the  tenancy 
at  an  end. 

Judge  Smyly:  That  is  nothing  of  the  kind.  It  is  utterly 
ridiculous  and  the  height  of  absurdity  that  keys  ahould  not  be 
accepted  back  at  any  time.  Any  action  can  always  be  brought 
^terwards.  With  referenoe  to  the  case  in  question,  he  rathef 
thought  that  the  plaintiffs  would  have  had  no  power  as  agents 
to  agree  to  allow  the  defendant  to  go  before  her  time,  and  tib^ere- 
fore  it  was  most  unlikely  that  they  aoquieaoed  to  such  an  arrange* 
ment.    Judgment  for  the  plaintiffs,  with  obsts. 


WOOD  V.   LAMB. 

Carlisle  County  Court — ^His  Honour  Judge  Steavenson. 

1906- January  9.]  r  Estates  Gaiette."  Jaouary  20, 190& 

Auction  Bale — ^Alleged  misrepresentation  on  sale  of  cow — 
Be-sale — Damages. 

In  this  case,  Joseph  Wood,  farmer,  The  Bank,  Wigton,  sued 
William  li&mh,  farmer  and  milk-seller,  Cumwhinton,  K>r  £7  5s., 
as  damages  for  misrepresentation  in  regard  to  the  sale  of  a  cow. 

Mr.  J.  F.  W.  Rit86h  appeared  for  the  plaintiff^  and  Mr.  J.  A. 
Broughton  for  the  defendant. 

The  case  for  the  plaintiff  was  that  the  cow  was  bought  by  him 
at  Harris<»ia'  Auction  Mart,  Carlisle,  on  July  22,  on  the  repre- 
sentation of  the  defendant  that  it  was  all  right  in  every  way. 
The  cow  calved  on  the  following  Tuesda^jr,  and  plaintiff  found 
almost  immediately  that  she  was  wrotng  in  two  Quarters.  The 
plaintiff  wrote  to  the  Auction  Mart  to  say  he  woula  take  the  cow 
back  to  the  mart.  When  he  took  the  cow  to  the  mart  the  defen- 
dant declined  to  take  her.  She  was  subsequently  resold  at  a  loss, 
the  balance  forming  the  subject  of  the  actiim.  He  was  familiar 
with  the  rules  of  the  mart,  uid  gave  notice  as  soon  aa  he  found 
the  cow  was  wrong. 

Mr.  Broughton  said  he  could  prove  that  Mr.  Wood  told  the 
defendant  that  the  oow  calved  on  the  Monday,  and  submitted  that 
under  the  conditions  of  sale  the  plaintiff  was  thus  placed  out  of 
Court. 

The  Judge  said  this  was  not  a  breach  of  warranty,  but  a  ques- 
tion of  misrepresentation.  If  the  cow  was  represented  to  be  all 
right,  and  she  was  not  so  to  the  knowledge  of  the  person  making 
that  representation,  the  seller  was  undoubtedly  liable. 

In  answer  to  the  Judge,  defendant  said  he  did  not  tell  the  auc- 
tioneers that  the  cow  was  wrong  in  two  quarters,  because  he 
believed  she  was  right. 

The  Judge  siiiid  he  did  not  doubt  for  a  moment  that  Mr.  Lamb 
had  the  very  strongest  suspicion  that  the  cow  was  not  right,  and 
in  the  absence  of  any  intimation  to  the  auctioneers  to  the  con- 
trary it  was  assumed  that  an  animal  was  sound.  It  was  the  duty 
of  farmers,  and  wa»  in  the  interest  of  all  farmers,  that  they 
should  freely  and  openly  tell  the  truth  about  animals  they  sold. 
There  must  be  judgment  for  the  plaintiff  for  the  amount  claimed. 
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A.   MAN6ELL  AND  CO.  V.   JONBS. 

Shrewsbury  County  Court — ^Judge  Harris  Lea. 

f     190<^-Jaiiixary  8.]  £**  Estates  Gazette,"  Januaiy  20, 1908. 

Auctioneer — Claim  for  expenses  of  sale — Cost  of  adver- 
tisements. 

Messrs.  A.  Mansell  and  Co.,  auctioneers,  Shrewsbury,  sued  Mr. 
David  Jcmesy  farmer,  Leightoa,  for  the  sum  of  £9  18s.,  being  the 
balanoe  of  an  account  in  respect  of  a  sale  which  the  plaintiffs 
had  conducted  for  defendant,  who  was  represented  by  Mr.  Pryce 
Yearsley,  Welshpool. 

'  Mr.  J.  H.  C  Barton  (Messrs.  Barton  and  Hickman,  Shrews- 
bury), on  behalf  of  the  plaintiffs,  explained  that  the  defendant 
formerly  occupied  the  Gravel  Hill  !Farm,  and  left  it  in  Marcb> 
1903,  leaving  some  machinery,  etc.,  on  the  farm  which  he  after- 
wards instructed  plaintiffs  to  dispose  of  for  him  under  the  hammer. 
At  that  ^ime  the  tenancy  terminated,  so  that  it  was  necessary 
to  obtain  the  permission  of  the  landlord  to  hold  the  sale,  and 
this  was  given  on  the  condition  that  any  damage  done  in  re* 
moving  the  machinery  should  be  made  good.  The  plaintiffs 
advertised  the  sale,  spending  £4  Ss.  for  the  purpose.  The  ma^ 
^hinery  was  sold  nominally  for  £35,  but  as  defendant's  son-in-law 
bought  in  nearly  every  lot  the  actual  proceeds  of  the  sale  amounted 
to  only  £2  5s.  The  plaintiffs  charged  for  their  services  at  the 
sale  the  sum  of  £1  lis.  6d.,  which  waa  less  than  the  usual  rate ; 
and  they  had  paid  tlie  bill  (£2  7s.  6d.),  incurred  through  damage 
done  in  removing  the  machinery.  After  the  defendant  left  Gravel 
Hill  he  went  to  a  farm  at  Leighton,  and  asked  the  plaintiffs 
to  value  a  quantity  of  manure  there.  For  that  a  sum  of  three 
guineas  had  been  charged,  and  10s.  6d.  in  addition  for  bringing 
a  sample  of  the  manure  to  Shrewsbury  for  ana.lysis  by  Mr.  Blunt, 
whose  fee  of  IDs.  6d.  was  aho  included  in  the  amount  of  the 
fclaim. 

Mr.  Yearsley  contended  that  the  sum  paid  for  advertising  was 
excessive,  that  the  sum  paid  for  repairs  was  not  wholly  justified, 
and  that  the  sum  of  10s.  6d.  claimed  for  bringing  a  sample 
of  the  manure  to  Shrewsbury  should  have  been  included  in  the 
fee  of  three  guineas  charged  for  the  valuation  made  at  Leighton. 

The  defendant  said  he  gave  the  plaintiffs  no  specific  instruc- 
tions concerning  the  advertising  ol  the  eale^  and  he  did  not 
expect  to  be  charged  for  sending  a  sample  of  the  manure  to 
Shrewsbury  with  Mr.  Barton. 

The  Judge  «aid  he  did  not  think  the  charge  of  three  guineas 
for  the  journey  to  Leighton,  including  expenses  and  the  valua- 
tion, too  much,  though  nothing  should  have  been  charged  be- 
yond the  analyst's  fee  for  bringing  the  sample  of  manure  to 
Shrewsbury.  He  could  not  see  that  the  auctioneers  were  wrong 
in  advertising  as  they  did.  Judgment  was  therefore  given  for 
the  plaintiffs  for  £9  78. 
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GARNHAM  AND   SIMPSON  Y.  ANTILL  AND   SQUIRES. 

Wandsworth  County  Court — His    Honour  Judge  A. 

Bussell. 

190e-JaniiaiT  13.]  IT  Estates  Gazette,"  Jaaoary  20. 1906. 

Commission — ^Estate  agent — Sale  of  houses. 

Messrs.  Gamham  and  Simpsan,  auctioneers  and  estate  agents, 
of  96,  Mitcham  Lane,  Streatnam,  sued  Harry  George  AntiU  and 
Isaac  Squires,  builders,  etc.,  of  Femdale,  Fallsbrook  Road, 
Streatham,  for  £46  15s.,  as  oommission,  at  the  rate  of  2j[  per 
cent,  on  the  sale  of  17,  23,  25  and  27,  Pretoria  Road,  Streatham. 

Plaintiffs  were  repvesemted  by  counsel^  and  Mr.  Lemon,  solici- 
tor, appeared  for  the  defendants. 

Counsel  stated  that  the  amount  of  commissioQ  claimed  was  made 
up  of  2^  per  cent,  upon  £1,870,  the  price  of  the  four  houses, 
plaintiffs  were  instructed  by  defendants  to  try  to  eell  17  to  27, 
Pretoria  Road,  Streatham.  They  had  been  paid  commission  on 
the  sale  of  19  and  21.  After  the  matter  was  placed  in  plaintiffs' 
hands  they  interviewed  about  fifty  possible  buyers,  amongst  them 
Mr.  Brailsford,  who,  towards  the  end  of  February,  1905,  was 
taken  by  Mr.  Gamham  over  four  of  the  houses.  The  price  was 
diecussed,  and  then  Mr.  Gamham  sent  for  Mr.  AntiU,  one 
of  the  defendants,  and  introduced  Mr.  Brailsford  to  him.  Mr. 
Brailsford  agreed  to  purchase  19,  Pretoria  Road,  and  also  asked 
for  option  to  purchase  17,  Pretoria  Road,  but  as  the  tenant  of 
that  house  already  possessed  the  option  of  purchasing  the  pro- 
perty, Mr.  Brailsford  was  given  an  option  to  purchase  No.  27. 
This  option  was  eubsequently  transferred  to  No.  21,  which  Mr. 
Biailsford,  on  June  20,  contracted  to  purchase.  On  June  19 
defendants  wrote  to  plaintiffs  saying  that  they  had  sold  the 
whole  of  the  houses.  Plaintiffs  wrote  in  reply  asking  to  whom  the 
houses  had  been  sold,  but  received  no  reply.  Subsequently  they 
found  that  defendants  had  sold  the  house  to  Mr.  Brailsford. 

Mr.  Wm.  Alfred  Gamham  gave  evidence  bearing  out  counsel's 
statement. 

For  the  defence,  Mr.  Antill  said  that  plaintiffs  had  been  paid 
commission  on  the  sale  of  19  and  21,  Pretoria  Road.  The  other 
four  houses  were  not  sold  by  plaintiffs. 

Describing  an  interview  whicli  he  had  with  Mr.  Garnham,  when 
that  gentleman  asked  for  commission  on  the  sale  of  17,  23,  25  and 
27,  Pretcria  Road,  witness  said  he  told  Mr.  Gamham  he  had 
done  nothing  towards  helping  to  sell  them,  and  he  was  not  en- 
titled to  commission. 

Mr.  Squires,  the  other  defendant,  gave  corroborative  evidence. 

Herbert  Percy  Brailsford,  the  purchaser  of  the  houses,  said  it 
was  through  the  persuasion  of  Messrs.  Antill  and  Squires  that 
he  purchased  17,  23,  25  and  27,  Pretoria  Road.  These  two  gentle- 
men practically  lived  with  him  for  about  a  month  in  order  to 
}>ersuade  him. 

In  giving  judgment,  his  Honour  said  it  was  ridiculous  to  say 
that  the  introduction  of  the  purchaser  was  only  effected  by  the 
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plaiivtififs  in  lespect  of  two  hou8e3.     It  seemed  like  an  attempt 
of  Mr.  Brailsford  ajid  defendants  to  prevent  the  plaintiffs  fronn 
getting  their  due  commission. 
Judgment  was  given  for  plaintiffs,  with  costs. 


F.  C.   SQUIRE  AND  CO.  V.  FORSTBR. 

Greenwich  County  Court — His  Honour  Judge  Addison^ 

K.C. 

1906-n7anaar7 12J  ["  Estates  Gazette,"  January  30, 1906. 

Commission  —  Estate  agent  —  Agreement  to  purchase 
''  subject  to  the  usual  contract " — Enforceable  agree- 
ment— ^Bight  of  agent  to  commission. 

This  was  a  claim  brought  by  Mr.  Frederick  Charles  Squire^ 
of  Messrs.  F.  0.  Squire  and  Co.,  46,  Kirkdale,  Sydenham,  against 
Miss  M.  J.  Forster,  of  fitherston,  Tredown  Road,  Sydenham,  ta 
recover  the  eum  of  £16  5s.,  being  the  agreed  commission  claimed 
to  have  been  earned  by  the  plaintiff  as  auctioneer  and  estate- 
agent  ;  alternatively  the  plaintiff  sued  on  a  quantum  meruit. 

Mr.  Arthur  Groser  (instructed  by  Messrs.  King  and  Burrell, 
of  77,  Gresham  Street,  B.C.),  appeared  for  the  plaintiff,  and 
Mr.  Bomer  Macklin  (instructed  by  Messrs.  Blount,  Lynch  and 
Petre,  of  48,  Albemarle  Street,  W.)  was  counsel  for  the  defendant. 

From  counsel's  opening  statenient  it  appeared  that  the  de- 
fendant was  the  owner  of  a  freehold  house,  Dilston,  Tredown 
Road,  Sydenham,  which  she  was  desirous  of  selling,  and  for  which 
she  was  willing  to  take  the  sum  ot  £500.  By  a  letter  dated  Ma^  7, 
1905,  she  gave  the  plaintiff  the  sole  agency  for  letting  or  selling; 
the  property.  In  the  month  of  July  the  property  not  having 
been  disposed  of  the  defendant  wrote  to  the  plaintiff  stating 
that  she  proposed  to  givt;  particulars  of  the  house  to  other  agents, 
but  was  willing  to  pay  if  business  resulted  from  the  plaintiff's 
agency  on  the  usual  t<erms,  and  that  she  would  pay  commission 
to  the  agent  who  did  any  business  for  her  and  to  no  one  else. 
On  September  18,  1905,  a  Mrs.  Hunt  made  the  following  offer 
to  the  plaintiff :—"  Re  Dilston,  Tredown  Road,  Sydenham,  I 
hereby  offer  you  the  sum  of  £650  for  the  freehold  of  the  above, 
subject  to  the  usual  contract." 

Tlie  plainrtiff  stated  that  he  showed  Mrs.  Hunt's  offer  to  th& 
defendant,  who  asked  him  to  aet  it  stamped,  and  that  on  the 
same  day  she  wrote  him  as  follows  :  — "  With  respect  to  the  offer 
you  have  received  from  Mrs.  Hunt  of  £550  for  the  purchase  of  the 
above,  I  hereby  authorise  you  to  accept  aame  on  my  behalf^ 
and  to  take  the  usual  deposit  of  ten  per  cent.,  viz.,  £55.  .  .  I 
am  agreeable  to  pay  you  the  usual  commission,  viz.,  £16  5s."  On 
receipt  of  this  letter  the  plaintiff  wrote  to  Mrs.  Hunt  in  accord- 
ance with  his  client's  desire,  but  no  deposit  was  paid,  and  or 
the  following  day  Mrs.  Hunt  wrote  that  she  was  willing  to  give 
£500  for  Dilston,  "  as  that  wa«  the  amount  you  told  me  you  wanted 
for  it,  and  I  can't  give  more."    The  sale  was  never  completed. 

The  plaintiff  applied  to  the  defendant  for  his  commission  on 
the  ground  that  he  had  succeeded  in  doing  all  that  was  required 
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of  him  as  an  agent.  Although  the  offer  and  aooeptance  were 
"subject  to  the  usual  contract  **  a  binding  contract  had  nevertheless 
been  so  far  entered  into,  and  was  enforoe«ble  l^  the  defendant  if 
she  chose  to  exercise  her  right,  and  it  did  not  lie  within  the 
jKX^er  of  the  defendant  to  voluntarily  relinquish  the  contract, 
and  of  her  own  initiative  deprive  the  plaintiff  of  his  commission. 
The  defendant,  however,  refused  to  pay  commission  on  the  ground 
that  there  was  no  binding  agreement  entered  into  by  Mrs.  Hunt 
of  which  specific  performance  could  be  enforced.  The  offer  and 
acceptance  made  the  sale  "subject  to  usual  contract"  and  such 
contract  had  never  been  entered  into,  and  until  this  had  been 
done  the  plaintiff's  claim  for  commission  did  not  arise. 

Miss  Porster  stated  that  she  instructed  her  solicitor  to  prepare 
the  draft  contract. 

Mr.  Romer  Macklin  contended  that  there  was  no  enforceable 
contract  entered  into  between  Mrs.  Hunt  and  his  client,  and 
quoted  "Hamer r.  Sharp"  (L.R.  19  Eq.  108)  taiikL  "Winn  v.  Bull  " 
(7  Ch.  Div.  29).  He  further  contended  that  there  was  no  memo- 
randum in  writing  sufficient  to  satisfy  the  Statute  of  Frauds. 

His  Honour  Judge  Addison  held  that  the  offer  from  Mrs.  Hunt 
and  the  acceptance  of  it  by  the  plaintiff  formed  a  binding  con- 
tract which  could  have  \^n  enforced  \m  the  ^^efendant  if  she 
had  chosen  to  do  so.  He  held  also  that  the  Statute  of  Frauds 
had  been  complied  with. 

Judgment  for  the  plaintiff  for  £16  5s.,  the  amount  claimed,, 
with  costs. 

Mr.  P.  H.  Howes  and  Mr.  Geo.  Pratt  were  retained  by  the  de- 
fendant as  witnesses,  but  were  not  called. 


RIDER  V.  HERBERT. 

Marylebone  County  Court — His  Honour  Judge    Selfe- 

lOOe-Jannary  15.]  ^  Estates  Gazette,"  January  20, 1906. 

Commission — Auctioneer — Sale  and  letting  of  houses — 
Denial  of  agreement  to  pay  commission. 

This  was  an  action  in  which  Messrs.  Rid'^  and  Sons,  auc- 
tioneers and  valuers,  of  37,  Bramley  Road,  Netting  Hill,  and 
branches,  sought  to  recover  18gs.  in  respect  of  commission  on  the 
sale  of  two  houses  at  Eynham  Road,  and  the  letting  of  others. 
The  defendant  was  Mr.  E.  H.  Herbert,  a  builder,  of  Corley  Road, 
Willesden. 

Plaintiffs'  manager,  speaking  of  the  houses  sold,  said  his  firm 
made  all  the  arrangements  which  culminated  in  the  sale.  The 
houses  were  bought  oy  a  Dr.  James.  Witness  also  gave  evidence 
wiUi  regard  to  the  letting. 

The  defendant  said  that  when  he  consented  to  take  £350  for  each 
house,  he  stipulated  that  that  should  be  the  bottom  price,  and 
that  out  of  it  plaintiffs  would  have  to  make  their  own  commission. 
Most  emphatically  he  stated  that  there  would  be  no  payment  of 
expenses  by  him.  It  was  usual  for  commission  notes  to  be 
given  in  all  such  cases. 

His  Honour  found  for  the  plaintiffs,  with  costs. 
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MANNERS   V.  THINGOB   GUARDIANS. 

West  Soffolk  Quarter  Sessions. 

1906-Janua37  0.]  V*  Estates  Gazette,"  January  20, 1906. 

Bating — Assessment — Sporting  rights. 
This  was  an  appeal  by  the  Thingoe  Board  of  Gaordians  against 


the  assessment  awarded  by  the  magistrates  of  the  Thingoe  Bench 
in  respect  of  Mr.  G.  E.  J.  Mamiiers'. sporting  rights  on  the  Fom- 
ham  Estate  (Estates  Gazbtob,  October  21,  1905;  "Estates 
Gazette  Digest  of  Cases."  1905,  p.  473). 

Mr.  A.  H.  Poyser  and  Mr  Claughton  Scott  (instructed  by- 
Messrs.  Bankes,  Ashton  and  HoUey)  appeared  for  the  Thingoe 
Guardians;  whilst  Mr.  F.  K.  North  and  Mr.  Walter  Stewart 
(instructed  by  Messrs.  Greene  and  Greene,  of  Bury  St.  Edmunds) 
were  for  the  respondent. 

It  was  agreed  that  the  whole  of  the  cases  should  be  taken  as 
one,  though  the  appeal  covered  five  parishes  on  the  Fomham 
Estate — ^Foriiham  All  Saints,  Fomham  St.  Genevieve,  Fomham 
St.  Martin,  Timworth  and  Great  Barton. 

After  objections  urged  by  Mr.  North  had  been  decided  against 
him,  viz.,  that  notioe  of  the  appeal  should  have  been  served  upon 
the  several  parish  councils,  and  that  one  recognisance  was  not 
sufficient  to  satisfy  the  five  appeals,  Mr.  Poyser  said  the  appeal 
was  with  regard  to  certain  sporting  rights  which  were  made  rate- 
able under  the  Act  of  1874.  They  were  assessing  the  value  of  the 
sporting  rights  alone,  and  the  total  amount  of  the  rate  which 
the  Assessment  Committee  fixed  was  £333  12s.,  which  the  Jus- 
tices reduced  to  £235  15s.  3d.  The  magistrates  must  consider 
what  a  pixjbable  tenant  would  be  guided  by  in  making  up  his  mind 
to  take  the  shoot.  The  accessibility  of  the  estate,  notably  from 
London,  was  of  great  importance.  Consideration  must  also  be 
given  to  the  nature  of  the  land,  what  was  upon  the  land,  and 
whether  it  was  suitable  for  breeding  game.  In  arriving  at  their 
decision,  the  magistrates  must  say  what  detracted  from  the 
value  or  added  to  the  value  of  the  shoot.  It  was  in  regard  to 
some  of  these  points  the  Court  below  were  altogether  wrong. 
If  there  were  roads  intersecting  the  estate  they  would  be  a  detri- 
ment in  regard  to  the  preservation  of  the  game,  but  if  they 
bordered  the  estate,  as  in  this  case  they  were  an  advantage. 
There  were  five  miles  of  roads  which  bordered  the  estate,  and 
five  miles  of  road  not  much  frequented,  which  intersected  the 
property.  It  was  said  that  the  Thetford  railway  was  a  dis- 
advantage to  the  estate ;  but  if  there  was  a  railway  which  oould 
do  but  little  mischief  to  a  shooting  estate  it  would  be  the  Thetford 
Railway.  Although  it  had  been  said  that  the  birds  would  dash 
against  the  wirels,  it  was  found  that  the  railway  was  in  a  cutting 
where  it  went  through  the  estate.  It  was  no  detriment  that  the 
Lark  navigation  ran  through  the  property ;  on  the  other  hand, 
it  was  an  advantage,  because  water  was  very  necessary.  ITie 
rent  for  six  years  amounted  to  £4,815,  the  game  sold  producing 
£1,679.  The  total  upkeep,  plus  £240  for  the  keeper's  cottage 
and  the  land  occupied  by  the  game  coops  was  £3,268,  which  left 
a  balance  of  profit  on  the  shoot  of  £3,226.  That  gave  an  average 
of  £534  for  the  six  years,  which  was  a  long  way  ahead  of  the 
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figure  arrived  at  by  the  appellants.  The  whole  estate  covered 
2,257  acres.  Of  this,  216  acres  were  plantations,  1,645  acres 
arable  land,  268  acres  pasture,  and  128  acres  park,  and  Mr» 
Peyser  contended  that  the  magistrates  in  the  Court  below  erred 
in  valuing  the  shoot  at  so  much  for  the  different  acreage,  arguing 
that  they  should  have  valued  the  shoot  as  one  whole.  The  game 
bag  in  1898  was  2,366  pheasants,  687  partridges,  312  hares,  and 
1,115  rabbits ;  in  1899  it  was  2,119,  499,  265  and  118 ;  in  1900, 
1,974,  178,  97  and  106 ;  no  return  for  1901;  in  1902,  2,173, 
900,  213  and  69;  in  1903,  1,966,  344,  182  and  1,635;  1904, 
1,475,  476,  161  and  203.  The  bag  from  the  eaid  of  November, 
1905,  to  January  1,  1906,  totalled  2,110  pheasante,  770  partridges- 
and  166  hares,  making  a  total  of  3,162. 

Mr.  Henry  E.  Underwood  spoke  of  the  way  in  which  the  late 
Sir  William  Gil&trap  had  added  to  the  estate  and  enhanced  its- 
value  as  a  sporting  estate.  He  produced  figures  of  the  sale  of 
game,  showing  an  average  net  profit  to  the  landlord  for  the  six 
years  of  £500,  and  a  period  such  as  that  afforded  a  reliable  aver- 
age. This  witness  said  the  Barton  belt  was  planted  expressly 
for  shooting,  and  the  park  land  was  good  for  game.  He  thought 
the  rent  should  range  from  £650  to  £750,  the  landlord  doing  the 
upkeep,  and  taking  the  game.  The  house,  however,  was  a  clog  on 
the  letting. 

Mr.  Charles  W.  Millar  gave  evicience  as  to  the  special  advan- 
tages attaching  to  this  estate.  The  fact  that  it  was  near  Bury 
St.  Edmunds  was  particularly  favourable,  and  he  had  not  seen 
one  more  suitably  arranged  during  the  past  twenty  years.  It 
could  be  divided  into  three  separate  estates  with  great  advan- 
tage. The  boundary  road  and  the  river  he  considemi  enhance- 
ments, and  bye-roads  did  not  affect  the  value  of  the  estate  as  a 
shoot.  The  park  afforded  a  perfect  piece  of  shooting.  The  figurea 
which  had  been  produced  more  than  supported  the  value  they 
had  put  upon  the  shooting,  and  looking  at  the  whole  estate 
generally,  he  said  he  could  £id  a  tenant  who  would  pay  from  £400> 
to  £450  a  year,  taking  the  game  and  paying  the  expenses. 

Corroborative  evidence  was  given  by  Mr.  Robert  B.  Bond,  Mr. 
Chevell  Lawrence^  Mr.  Robert  Stevenson  and  Mr.  W.  Roland 
Peck. 

The  last  witness  said  tha.t  in  1904  he  had  an  offer  of  £600  for 
the  property.  When  the  house  was  made  a  condition  of  taking 
the  shoot  it  at  once  limited  the  number  of  applicants  and  cut 
out  the  men  who  would  pay  the  best  rents  for  the  shooting  alone. 
Th«y  had  an  offer  of  £500  in  1905,  but  until  November  they  were 
not  allowed  to  offer  the  shooting  without  the  house,  and  then  the 
best  of  the  tenants  were  gone. 

For  the  respondent,  Mr.  North  said  they  were  assessing  the 
land  itself  with  the  advantages  and  disadvantages  as  a  shooting 
property.  They  could  not  take  the  shooting  in  the  lump,  b*it 
must  deal  with  it  parochially.     He  called 

Mr.  Robert  Menzies,  who  said  he  had  gone  through  the  general* 
"  lie  "  of  the  estate  and  was  of  opinion  that  it  could  not  well  be 
worse  situated,  the  roads  and  the  three  divisions  being  most 
detrimeiital.  The  belts  and  plantations  should  be  cut  down 
because  of  the  manner  in  which  they  would  draw  the  game  off* 
the  estate.    The  Lark  navigation,  with  the  tow  path,  was  a  great 
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•drawback,  being  an  aid  to  poaching.  Having  gone  through  the 
figures  of  the  Tettings  for  the  past  four  years,  together  with 
the  cost  of  upkeep  and  the  game  sold,  he  had  concluded  that 
Mr.  Manners  had  made  the  following  amounts  on  the  estate: — 
1901-2,  £267  88.  5d.  ;  1902-3,  £304  38.  Id.  ;  1903-4,  £139  5s.  8d. ; 
whilst  in  1904-5  he  was  money  out  of  pocket,  and  it  cost  him 
£92  58.  7d.  to  own  the  shooting.  In  his  opinion  shootings  gener- 
ally had  gone  down  in  value  during  those  years,  whilst  he  con- 
tended that  this  estate  was  most  inconveniently  situated  from 
the  point  of  view  of  a  probable  London  tenant,  and  its  proximity 
to  Bury  St.  Edmunds  was  a  great  disadvantage.  Speaking  of 
the  val-ae  of  dead  game.  Mr.  Menzies  said  the  price  had  de- 
creased by  36  per  cent,  during  the  past  two  years.  He  considered 
that  if  the  owner  oould  get  a  tenant  at  £212  he  would  be  exceed- 
ingly lucky. 

Mr.  Arthur  E.  Farrar  said  that  taking  it  geaierally  it  had  dis- 
advantages as  a  shooting  estate.  He  let  it  in  1899  for  £756,  and 
then  the  game  sold  realised  £333,  and  the  expenses  were  ovot 
£600. 

Mr.  Charles  J.  Homer  said  that  in  his  opinion  the  fair  rent 
of  this  shoot  was  £200  a  year,  the  tenant  paying  all  expenses  and 
taking  the  game. 

Mr.  Geo.  E.  J.  Maimers,  the  owner  of  the  estate,  also  gave 
^evidence. 

Mr.  E.  Lovell  Glare  said  his  valuation  for  the  whole  of  the 
parishes  ooncemed  was  £200  16s.  9d.,  this  being  taken  as  a  bare 
shoot,  the  tenant  paying  all  outgoings,  and  taking  the  game.  He 
arrived  at  his  figures,  after  having  due  regard  to  the  position  of 
the  lands  and  plantations,  etc.,  and  the  general  ability  of  such 
lands  and  plantations  in  each  particular  parish  to  hold  game  and 
to  furnish  sport,  observing  their  capacity  generally  to  be  kept 
in  conjunction  with  adjoining  property  in  the  same  occupation. 
This  valuation  he  regarded  as  the  estimated  rental  which  the 
shoot  might  reasonably  be  expected  to  let  from  year  to  year.  He 
•consider^  all  the  particular  points  with  the  liabilities  attached, 
and  the  privileges  taken,  and  was  satisfied  the  prices  he  had 
quoted  for  the  properties  in  each  parish,  the  subject  of  the  ap- 
peal, were  in  every  way  justified  and  commensurate  with  the  exist- 
ing facts.  He  stated  that  he  had  gone  through  the  balance  sheets 
handed  in  to  the  Court  by  Mr.  Manners,  showing  that  from  Febru- 
ary, 1901,  to  February,  1902,  although  the  rent  received  was 
£1,000,  after  deducting  all  necessary  expenses  and  estimated  pay- 
ments, the  net  result  only  showed  a  profit  of  £257  8s.  6d.  :  from 
February,  1902,  to  February,  1903,  with  a  rental  of  £900,  the 
profit  was  only  shown  at  £304  3s.  Id.  ;  and  from  February,  1903, 
to  February,  1904,  on.  a  rental  of  £660,  it  only  showed  a  profit  of 
£139  6s.  8d.  From  February,  1904,  to  February,  1905,  with  a 
rental  of  £400,  showed  a  loss  of  £92  5s.  7d.  to  Mr.  Manners. 

The  Chairman  said  the  decision  of  the  Court  was  that  the 
several  appeals  be  allowed  and  that  the  assessment  as  fixed  by  the 
Assessment  Committee  (£333  128.)  be  confirmed,  subject  to  the 
addition  of  £22  in  respect  of  88  acres  in  Fomham  St.  Martin, 
which  it  was  agreed  by  both  jparties  had  been  omitted.  Each 
party  should  bear  its  own  costs  in  the  Court  below,  but  the  costs 
in  this  Court  would  follow  the  decision,  but  stay  was  granted. 
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BRITISH  PROMETHEUS   COMPANY    V.   TUNBRIBGE. 

King's  Bench  Division — ^Mr.  Justice  Sutton. 

lOOe-JaanAry  17.]  C  Estates  Gazette.*'  Januaiy  27, 1900. 

-Conversion — Alleged  wrongful  seizure  and    sale    under 
distress  for  rent — Claim  of  exemption  from  distress. 

In  this  action  the  British  Prometheus  Oompany,  Ltd.,  manufac- 
turers of  electrical  heating  app^tratus  at  Kingston-on-Thames, 
sued  Mr.  Frank  E.  Tunbridge,  of  10,  Gower  Street,  Swansea,  to 
recover  £76  lis.  6d.  damages  for  alleged  wrongful  conversion  of 
plaintiffs'  goods  by  defendant  Def^idant  denied  that  the  goods 
were  the  property  of  the  plaintiffs,  and  said  the  goods  wero 
rightfully  seized  and  sold  bv  defendant  under  a  distroBs  for  £25 
for  two  years'  rent  due  on  March  25,  1005,  from  Messrs.  E.  A. 
Welch  and  Co.  to  the  Smith  Premier  Typewriter  Company  in 
respect  of  a  shop  at  Swansea,  and  the  proceedings  of  the  sale 
were  not  sufficient  to  cover  the  rent  and  expenses. 

Mr.  H.  St.  John  Raikes  appeared  for  the 'plaintiffs,  and  Mr. 
'O.  M.  Bailhache  represented  defendant. 

Mr.  Raikes  said  &at  there  wae  no  doubt  that  the  goods  were 
originally  sold  by  plaintiffs  to  Welch  and  Co.,  but  plaintiffs' 
'Contention  was  that  the  correspondence  showed  that  the  property 
in  the  goods  passed  l>ack  to  the  plaintiffs  from  Welch,  and  that 
Welch  eventually  held  them  as  plaintdffs'  agent  from  and  alter 
March  11.  The  landlords,  the  Smith  Typewriter  Compan;]^^  in- 
structed  defendant  to  distr&in  for  rent,  whi<^  he  did.  Plaintiffs 
gave  the  landlord  notice  that  the  goods  were  theirs,  but  he 
disregarded  the  notice,  and  the  goods  were  sold  by  auction.  Of 
•course,  if  Welch  did  not  hold  the  goods  as  agent  for  plaintiffs, 
they  had  no  cause  of  action. 

Mr.  Bailhache  said  there  was  no  case  in  which  such  goods, 
under  such  circumstances,  were  exempt  from  distress. 

His  Lordship  said  judgment  must  Se  for  the  defendant,  with 
•costs. 


ROT  V.  LONDON  COUNTY  COUNCIL. 

Tribunal  of  Appeal  under  London  Building  Act. 

1906— January  23.]  [**  Estates  Oazette,"  January  27, 1906. 

Buildinpj — Building  line — Superintending  architect's 
certificate  defining — Appeal  against — Position  of 
London  County  Council — London  Building  Act,  1894, 
88.  36, 181, 183. 

This  was  an  appeal  by  Mr.  Robert  Roy.  of  Temple  Gardens, 
E.C.,  against  a  certificate  issued  by  the  Superintending  Architect 
of  the  London  County  Council  defimng  the  building  line  to  certain 
property  in  Fulham  Road,  S.W.  The  London  County  Council 
were  returned  as  respondents  in  the  appeal,  but  successfully  de- 
clined responsibility. 

Mr.  Hartley  Dennis  (instructed  by  Messrs.  Hill,  Thompson 
and  Dunn)  appeared  for  the  appellant.  Mr.  Godfrey,  of  the 
-solicitors'    department,    London    County  Council,    appeared  for 
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that  authority,  and  the  Fulham  Borough  Council,  who  had  also 
received  notice  of  the  appeal,  were  represented  by  Mr.  R.  M. 
Prescott  (town  clerk)  and  Mr.  W.  Wood  (borough  surveyor). 

Mr.  Godfrey  said  he  had  attended  there  to  point  out  that  oa 
the  notice  of  appeal  the  London  County  Council  and  the  Superinr 
tending  Architect  had  been  returned  as  respondents  to  the  appeal. 
The  Superintending  Architect  was  a  statutory  officer  and  he  was 
put  in  motion  by  the  present  appellant,  who  asked  for  a  line  to- 
be  defined.  The  Superintending  Architect  had  defined  that  line 
and  issued  his  certificate.  Against  that  the  appellant  now  ap- 
pealed, and  cited  the  London  County  Council  as  respondent.  The- 
London  County  Council  had  nothing  tx)  do  with  this  matter,  which 
had  not  been  before  them.  It  was  true  the  Superintending  Archi- 
.  tect  was  one  of  the  officers  of  the  London  County  Council,  but  not 
to  the  extent  that  they  were  to  support  every  decision  he  made- 
that  was  put  in  motion  by  any  person.  Of  course,  if  some  one 
came  along  and  proposed  to  erect  certain  buildings,  and  the  Lon- 
don County  Council  said  "  You  cannot  erect  them  there  because 
in  our  opinion  you  are  beyond  the  general  building  line" — ^then 
the  Council  could  be  required  to  define  the  line,  and  in  a  case  like- 
that  the  London  County  Council  could  support  the  Superintending 
Architect.  But  he  submitted  it  would  oe  a  hardship  on  the 
London  County  Council  to  have  to  come  there  and  support  any 
diversion  given  by  the  Supeiiintending  Architect  when  inde- 
pendently asked,  as  he  was  in  this  case,  to  define  the  building' 
line. 

Mr.  Godfrey  said  the  appeal  was  against  the  decision  of  the- 
Superintending  Architect.  Section  181  of  the  Act  provided  that 
it  shall  be  lawful  for  the  Council  to  defray  the  expenses  of  sup- 
porting any  decision  of  the  Council,  or  the  Superintending  Archi- 
tect, or  District  Surveyor,  by  counsel  or  witnesses  (this  being- 
optional),  but  it  did  not  say  that  it  should  be  lawful  to  pay  the 
costs  of  the  other  side.  The  Act  did  not  impose  on  the  Ix^idon- 
County  Council  the  necessity  of  appearing  against  appeals, 
except  appeals  against  decisions  they  had  originated.  Section 
183  provided  that  the  Tribunal  of  Appeal  should,  subject  to  the- 
provisions  of  the  Act,  have  power  to  determine  appeals.  His  point 
was  that  neither  the  Superintending  Architect  nor  the  London 
County  Council  were  pities  to  that  appeal  and  that,  in  ^  the- 
event  of  the  appeal  being  upheld,  costs  could  not  be  obtained 
against  them. 
*  Mr.  Hudson,  after  consulting  the  sections  quoted,  said  it  ap- 
peared to  him  they  could  appeal  to  the  Tribunal  from  a  decision 
of  the  Superintending  Architect,  who  was  an  independent  person, 
acting  as  arbitrator,  so  to  speak,  and  if  nobody  appeared  to  oppose 
that  appeal  they  were  in  the  fortunate  position  of  having  no* 
evidence  against  them.  But  on  the  other  hand,  if  the  appeal 
was  successful,  there  was  nobody  to  get  oosts  out  of. 

After  further  argument, 

Mr.  Hudson  said  if  nobody  appeared  to  oppose  tl\em  then  ap- 
pellants had  to  satisfy  them  they  were  right  in  appealing.  He- 
did  not  see  that  there  was  any  other  way. 

Mr.  Hudson  eventually  said  that  the  Tribunal  would  make  a 
note  that  nobody  appeared  as  respondent  to  the  appeal  or  to^ 
oppose  the  application. 
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Mr.  Dennis  then  explained  tihat  thepioperty  affected  was  the 
Eridse  House  Estate,  Fulham  Road.  The  building  line  they  had 
asked  to  be  defined  was  for  the  side  of  the  estate  fronting  Fulham 
Park  Road  and  Fulham  Park  Gardens.  The  present  houses  exist- 
ing were  to  be  demolished  and  replaced  by  modem  town  houses. 
On  December  12,  1905,  application  was  made  to  the  Sui>erintend- 
ing  Architect  to  define  the  building  line,  but  he  had  taken  the 
property  as  fronting  Fulham  Park  Road,  whereas  they  oontended 
it  should  be  in  line  with  Fulham  Park  Gardens.  The  line  de- 
fined would  set  them  back,  in  parts,  about  25ft.,  and  they  ap- 
pealed to  the  Tribunal  that  the  line  should  be  defined  for  Fulham 
Park  Gardens.  Counsel  illustrated  the  difference  by  means  of 
plans.  Appellants  were  willins  to  give  a  reasonable  building 
line  (as  shown),  b^t  they  regarded  that  defined  by  the  Superin-. 
tending  Architect  as  incorrect,  having  been  taken  from  the  wrong 
standpoint. 

Mr.  Chas.  Botterill  said  he  acted  as  surveyor  to  Mr.  Rcr^.  The 
property  had  always  been  regarded  as  in  Fulham  Paik  Gardena. 

Mr.  G.  Withers  said  he  sent  the  application  to  the  Superintend- 
ing Architect  to  define  the  line  The  line  ought  to  be  defined  as 
being  in  Fulham  Park  Gardens. 

An  assistant  from  the  Rate  Department,  Fulham,  was  also  called 
to  produce  the  rate  books.  These  showed  adjoining,  properties 
and  the  existing  houses  to  have  been  rated  as  in  "  Fulham  Park.*' 

After  consultation,  the  Chairman  said  they  had  decided  to 
reverse  the  decision  of  the  Superintending  Architect. 

The  question  of  costs  was  reserved  for  further  argument. 


COVA  V.  HIND  AND  SONS  AND  LAING. 

King's    Bench    Division — Mr.   Justice  Bucknill  and  a 
common  jury. 

1906— January  23.]  ["  Estates  Gazette,"  January  27. 1906. 

Landlord  and  tenant — Alleged  illegal  distress — Claim  for 
injunction  to  restrain  removal  of  goods  seized  and 
damages. 

This  was  an  action  by  the  plaintiff,  Ceesar  Cova,  of  301,  New 
North  Road,  for  an  injunction  to  restrain  the  defendants,  Messrs. 
Hind  and  Sons,  aactioneers  and  valuers,  of  28,  New  Bridge  Street, 
E.C.,  and  122,  Cannon  Street  Road,  E.,  from  removing,  selling 
or  otherwise  dealing  with  the  goods  seized  by  them  at  391,  New 
North  Road  for  arrears  of  rent  alleged  to  be  due  from  plaintiff 
to  Hind  and  Sons  and  for  damages  for  alleged  illegal  and  wrongful 
distress  levied  by  a  bailiff  named  Laing  upon  their  instructions. 

Plaintiff's  case  was  that  he  took  the  premises  on  an  agreement 
from  March,  1005.  On  May  0,  he  alleged  the  defendants  broke 
and  entered  his  premises  and  levied  an  execution  for  a  quarter's 
rent,  £12  IDs.,  due  March  25.  They  remained  in  possession  till 
May  16,  when  they  withdrew,  an  order  being  obtained  from  a 
Judge  in  Chambers  restraining  them  from  remaining  in  posses- 
sion. The  distress  was  made  by  Laing,  as  bailiff,  Messrs.  Hind 
and  Sons  being  agents  for  the  owner. 
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Defendants,  Messn.  Hind  and  Sons,  denied  the  plaintiff's  al- 
legations. Laing  lawfully  entered  plaintiff's  premises  for  rent 
due,  defendants,.  Messrs.  Hind  and  Sons,  being  agents  for  the 
owner.  The  premises  were  let  for  a  period  of  three  years  to 
Mr.  da  Pol  at  £50  a  year.  On  March  6  de  Pol  assigned  to  the 
plaintiff  his  agreement,  and  plaintiff  agreed,  defendants  said, 
to  pay  the  rent  from  the  Christmas.  Plaintiff  failed  to  pay  the 
rent  due  March  25,  and  defendants  then  distrained.  They  said 
the  levy  was  legally  made  for  rent  due  and  owing. 

Mr.  Stevenson  was  counsel  for  the  plaintiff ;  and  Mr.  E.  M. 
Pollock,  K.C.,  and  Mr.  H.  Pollock  represented  the  defendants. 

Plaintiff  swore  that  he  did  not  take  an  assignment  of  de  PoFs 
lease,  or  his  interest  in  the  premises.  He  took  the  premises  on 
a  three  years'  agreement,  the  rent  to  commence  on  March  25, 
1905. 

For  the  defence,  witnesses  stated  that  the  plaintiff  agreed  to 
take  an  assignment  of  de  Pol's  lease  and  to  take  over  all  the  lia- 
bilities under  that  agreement.  When  he  called  in  March  it  was 
pointed  out  that  a  small  balance  of  the  Christmas  rent  was  due, 
and  this  was  paid  by  de  Pol,  plaintiff  lending  him  the  money. 
Defendant  further  swore  that  the  plaintiff  agreed  to  take  the 
premises  from  Christmas,  1904. 

The  jury  found  that  the  plaintiff  did  not  take  possession  till 
March  25,  1905,  and  that  he  did  not  agree  to  pay  the  rent  due 
to  March  25,  1905.  They  assessed  the  damages  for  the  illegal 
distress  at  £50. 

Defendants  undertook  not  to  distrain  for  any  rent  due  prior 
to  March,  1905,  and  his  Lordship  discharged  the  injunction. 

Judgment  for  the  plaintiff  for  £50  and  costs. 

Plaintiff  then  signed  his  tenancy  agreement,  his  Lordship 
attesting  the  signature. 


HOOKHAM    V.   MAYLB. 

King's  Bench  Division — Mr.  Justice  Walton. 

1906-aaiiuary  21]  r  Estates  Gazette,"  January  27, 1906. 

Execution — ^Agreement  to  withdraw  under  arrangement 
— Breach  of  arrangement — Claiin  for  damages  and 
injunction — Cause  of  action. 

This  came  before  his  Lordship  in  the  form  of  a  special  case 
on  a  point  of  law  raised  in  the  pleadings. 

Mr.  S.  Sankey  appeared  for  the  plaintiff,  and  Mr.  £.  Bowen- 
Rowlands  for  the  defendant. 

It  appeared  that  the  plaintiff  claimed  damages  for  alleged 
trespass  and  conversion,  and  also  an  injunction.  Defendant 
obtained  a  judgment  against  the  plaintiff  and  issued  an  execu- 
tion on  the  goods  of  the  plaintiff.  Plaintiff  saw  defendant  and 
an  arrangement  was  arrived  at  that  the  plaintiff  should  pay  so 
much  down  and  the  balance  by  monthly  instalments  of  £1,  the 
defendant  withdrawing  the  execution.  Plaintiff  said  the  defen- 
dant failed  to  withdraw  the  execution  for  a  period  of  three  days 
afterwards,  and  further  that  he  advertised  plaintiff's  goods  for 
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sale.  Plaintiff  said  these  things  were  breaches  of  defendant's 
agreements. 

Defendant,  in  his  defence,  said  plaintiff  h£id  disclosed  no  cause 
of  action,  and  this  was  supported  by  the  contentions  of  his 
•counsel,  who  submitted  that  there  was  no  oonsideration  for  the 
agreement  set  up  by  plaintiff  in  his  statement  of  x;laim.  The 
iigreement  set  up  by  plaintiff  was  only  a  promise. 

His  Lordship  said  he  felt  himself  bound  by  the  case  of 
"  MacManus  v.  Bark,"  and  held  that  the  mere  payment  by  a  debtor 
of  part  of  a  debt  immediately  due  accompanied  by  a  promise  to 
pay  the  balance  of  instalments  did  not,  notwithstanding  such  part 
payment  and  promise  were  accepted  by  the  creditor,  amount  to 
more  than  a  mere  indulgence  by  the  creditor,  and  it  could  afford 
no  defence  if  the  creditor  were  suing  for  the  debt.  Such  an  agree- 
ment gave  no  right  to  a  cause  of  action,  and  he  therefore  gave 
judgment  for  the  defendant,  with  costs. 


NEILL    AND     SONS,   LTD.   V.   WORTHINGTON    AND   CO.,   LTD. 

Oourt  of  Appeal — ^Lords    Justices  Vaughan  Williams, 
Stirling  and  the  President  of  the  Probate  and  Admiralty 

Division. 

1906— January  25.]  ["  Estates  Gazette,"  January  27, 190(1 

Architect — Claim    for   fees  for  work   done — Denial    of 
employment. 

This  was  an  appeal  of  the  defendants  for  judgment  or  new  trial 
on  appeal  from  verdict  and  judgment  at  trial  before  Mr.  Justice 
Grantham  and  a  special  jury  at  Leeds. 

Mr.  Scott  Fox,  K.C.,  and  Mr.  Montague  Lush,  K.C.,  appeared 
for  the  appellants,  and  Mr.  Tindal  Atkinson,  K.C.,  and  Mr. 
Compton  for  the  respondents. 

It  appeared  that  the  action  was  brought  by  the  plaintiff,  Mr. 
Neill,  an  architect,  trading  under  the  style  of  Neill  and  Sons, 
at  Leeds,  against  the  defendants,  the  well-known  brewers,  of 
Bui  ton,  to  recover  £56  6s.  for  work  and  labour  done,  as  it  was 
sieged,  on  the  employment  of  the  defendants. 

The  defence  was  that  there  was  no  contract  of  employment  be- 
tween the  plaintiff  and  the  defendants  at  all,  and  that  the  people 
whom  the  plaintiff  Neill  looked  to  for  payment  were  Messrs. 
Cattell  and  Gale,  Ltd.,  spirit  merchants.  The  work  in  respect 
of  which  the  action  was  brought  was  that  of  making  alterations 
at  the  Royal  Exchange  Restaurant,  Leeds.  At  the  trial  the  jury 
returned  a  verdict  for  the  plaintiff,  and  judgment  was  entered 
accordingly.  The  grounds  of  the  present  application  were  that 
the  verdict  was  against  the  weight  of  the  evidence,  and  that  the 
learned  Judge  had  misdirected  the  jury. 

Lord  Justice  Vaughan  Williams,  m  giving  judgment,  said  he 
saw  no  evidence  of  any  authority  being  given  to  anyone  by  the 
defendants  to  pledge  the  defendaaits'  credit  in  the  matter,  and 
lie  saw  no  evidence  to  support  the  verdict  of  the  jury  at  all. 

Appeal  allowed,  and  judgment  entered  for  the  defendants. 

Lord  Justice  Stirling  and  Sir  Gorell  Barnes  concurred. 
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NEWMAN  V.  LONDON  COUNTY  COUNCIL. 

Sheriff's  Court — Under-sheriff  Burchell  and  a  special 

jury, 

1906-Jaiiuary  25.]  C  Estates  Gazette,**  January  27. 190ft. 

Compensation — Com  merchant's  business — ^Freehold  and 
leasehold  interests — ^Acquisition  for  tramway  and  street 
widening  purposes. 

This  was  a  case  in  which  compensation  was  claimed  in  respect 
of  175,  Tooting  High  Street  (let  on  lease),  and  177,  179  and  180, 
Tooting  High  Street,  claimant's  freehold  property,  and  also  in 
respect  of  destruction  of  claimant's  business  as  a  com  merchajnt, 
etc.    The  total  claim  was  for  £7,652. 

Mr.  C.  A.  Cripps,  E.C.,  and  Mr.  E.  Morten  appeared  for  the 
claimant,  and  Sir  Edward  Boyle,  K.C.,  M.P.,  and  Mr.  H. 
Courthope  Munroe  appeared  for  the  London  Ck)unty  (Council. 

Mr.  Cripps  explained  that  the  property  occupied  an  excellent 
position  in  Tooting  High  Street  and  was  being  acquired  by 
the  London  County  Council  for  street  widening  and  tramway 
purposes.  The  total  claim,  including  loss  of  trade  profits,  was 
£7,652. 

Mr.  Frederick  Ball  gave  a  detailed  valuation  as  follows: — 

No,  175,  let  on  leas'i  to  Mr.  Y*:all  for  a  term  of  twenty-one 
years  at  March  25,  1899,  at  a  rent  of  £45  per  annum 
for  the  first  seven  years,  and  £55  per  annum  for  remain, 
der  of  term. 

Rent       £55 

Fourteen  years  unexpired  at  March  1906.  4  per  cent, 
years'    purchase      lOi 

£677  10 

Reversion   to      £66 

Tears'    purchase,    4   per   cent £25 

Lees        lOJ 

14i 

942  10 

£1.520    0 

Rental  v&lue  of  premises  in  own  oooupation     £150 

Four  per  cent,  table,  years'  purchase     25 

3,750   0 

£5,270   0 
Add   10  per  oent.  toe  forced  sale     , 527   0 

£5,797   0 

Value  of   fixtures  as  per  inventory      260   0 

Loss  on  stock  value  £250,   at  40  per    oent     100   0 

Loss  on  foroed  ssuie  of  plant,  horses,  vans,  eto ,  value  £260 

at  50  per   oent ~ 130   0 

Expenses  incidental  to  removal    15   0 

£6,292   0 
To  this  had  to  be  added  the  amount  for  trade  profits. 

Mr.  J.  J.  Newman,  the  claimant,  said  he  had  carried  on  business 
as  a  com  merchant  for  35  years,  and  at  the  premises  in  ques- 
tion since  1897.  It  was  a  growing  business  until  the  County 
Council  started  their  alterations  for  the  tramways,  then  business 
went  down  a  bit,  but  lately  it  had  been  growing  again.  He  did 
not  think  there  were  any  more  convenient  premises  in  London. 
He  could  unload  three  vans  at  the  same  time,  which  was  often  a 
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great  advantage.  There  was  no  place  in  Tooting  to  which  he 
coald   tranter  his  basiness. 

Cross-examined:  He  had  not  kept  the  receipts  for  the  im- 
provements  canied  out.  He  had  been  offered  £1  a  week  for  his 
warehouse.  He  had  not  "filled  in"  £60  as  the  rental  for  the 
whole  premises.  That  was  for  the  shop.  There  was  generally  as 
larse  a  stock  on  his  premises  as  when  the  jury  visited.  It  was 
notning  for  him  to  have  ten  tons  of  stock  at  a  time. 

Mr.  J.  £.  Fisher's  valuation  was  as  follows :  — 

No.  175.  let  on   lease £65   0 

Noe.  177.  178.  180.  rental  value    130   0 

Total      - £186   0 

.    At  26  years'   purchase  (at  4  per  cent.)      25   0 

£4.625   0 
Add  10    per   cent.      « 462  10 

£5.067  10 

Fixtures,  etc 160   0 

lioss  on  Btook     - 60   0 

Maohinery  and  plant     — 125   0 

Three  years'  trade  profit 1«800   0 

£7.222  10 

Mr.  Fxedk.  W.  Izard  said  he  had  gone  cairefully  into  the  bo(^ 
and  the  net  profit,  after  deducting  rates  and  outgoings,  was  £342. 
That  he  took  at  four  years'  purchase,  giving  £1,3(50.  The  fixtures 
he  put  at  £166,  and  loss  on  plant  and  trade  utensils  £100,  giving 
a  total  of  £1,626. 

For  the  County  Council,  Sir  E.  Boyle  called  the  following  wit- 


Mr.  Samuel  Walker  gave  a  valuation  as  follows: — 

No.  175,  High  Street,  Tooting,  per  annum     £55 

Ho.  177,  High  Street,  Tooting,  per  annum    100 

£156 
At  years'  purchase    18 

£2,790 
Add  10  per  cent ^ 279 

£3.069 

Fixtures  and  fittings    166 

Average  profit  for  the   last  two  years      £283 

Deduot   rent      £100 

Bales,  taxes  and  repairs     40 

£140 

Less  rates  and  taxes  for  upper  part  of  house    30 

£110 

Net  profit £173 

At  years'  purchase    2 

— —  £346 
For  cost  of  removal,  stock  and  utensils    50 

Total      £3.631 

Mr.  Arthur  Wellings  agreed  with  the  valuation  of  the  previous 
witness. 

Mr.  J.  H.  Townsemd  Green's  valuation  came  to  £3,610.  He 
had  taken  the  average  trade  profits  for  two  years. 

The  jury  returned  a  verdict  for  £4,576. 

This  verdict  was  slightly  below  the  amount  of  the  sealed  offer. 
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NOTABAS  V.   WESTMINSTER   CITY  COUNCIL. 

Clerkenwell    SesBions — Mr,   Loveland  Lovelaaid,    K.C.„ 
and  a  special  jury. 

1006— Januazy  22.]  p  Estates  Gazette,'*  January  27, 1908. 

Compensation — Cigarette  maker's    premises — ^Leasehold 

interest — Trade  injury. 

This  was  a  case  in  which  compensation  was  claimed  for  the 
leasehold  intei^st  and  injury  to  the  business  carried  on  at  the 
premises,  30,  Piccadilly,  W.,  where  the  claimant  carried  on  busi- 
ness as  a  cigarette  maker.     The  daim  was  fgr  £0,500. 

Mr.  G.  M.  Freeman,  E.C.,  and  Mr.  Ashton  Cross  appeared 
for  the  claimant,  and  Sir  Edward  Boyle.  K.C.,  M.P.,  and  Mr, 
Douglas  Hogg  for  the  Westminster  City  Council. 

Mr.  Freeman  stated  that  the  claimant  had  strenuously  re- 
sisted by  an  action  in  the  Chancery  Division  the  oourse  taken 
by  the  local  authority  (Estates  Gazbite,  December  6,  1905,  p. 
1032). 

The  claimant  was  now  appealing  against  the  decision  in  the 
Chancery  Division,  and  these  present  proceedings  were  without 
prejudice  to  the  result  of  that  appeal.  As  the  claimant  had  been 
compulsorily  deprived  uf  possession  his  only  course  was  to  make 
a  claim  for  compensation.  The  claim  was  for  two  years'  pur^ 
chase  of  net  profits  for  destr action  of  the  business,  estimated, 
after  all  deductions,  at  £2,605  a  year  for  the  business  and  2.3 
years'  purchase  of  the  estimated  rental  value  of  £1,142,  which 
gave  £2,626,  to  which  had  to  be  added  ten  per  cent.  With  minor 
items  for  fixtures,  etc.,  the  total  claim  was  £9,324. 

Claimant  gave  evidence  as  to  the  business  carried  on  and  trade 
profits. 

Ultimately  the  case  was  settled,  the  claimant  to  receive  £4,600^ 
to  give  up  possession  within  21  days  and  to  withdraw  the  appeal 
in  the   High   Court. 

A  verdict  on  these  terms  was  accordingly  entered. 

The  expert  witnesses  retained  in  the  case  were  :  — For  the  claim- 
ant :  Mr.  Edward  Tewson  and  Mr.  H.  C.  Trollope.  For  the 
Westminster  City  Council :  Mr.  G.  H.  Brougham  Glasier,  Mr.  W. 
H.  Warner  and  Mr.  Howard  Martin. 


STROHM  V.   SMITH. 

City  of   London   Court — ^His  Honour  Judge  Lumley 
Smith,  K.C. 

190fr-January  23.]  C"  Estates  Qaaette,"  January  27, 1906. 

Commission — ^Auctioneer — Sale  of  business — Two  agents 
— Keal  introducer. 

This  was  a  claim  made  by  Mr.  E.  C.  Strohm,  auctioneer,  etc., 
trading  as  Messrs.  Stiohm  and  Strohm,  27,  King  Street,  Cheap- 
side,  E.C.,  to  recover  the  sum  of  5gs.  from  the  defendant,  Mr. 
Walter  Smith,  Woodbridge  Villas,  Castle  Street,  Ongar,  for 
selling  a  business. 
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The  plaintiff  said  he  was  instructed  by  the  defendant  to  find 
a  purchaser  for  his  business,  and  he  introduced  a  Mrs.  Raven, 
who  said  she  would  purchase,  and  she  paid  the  defendant  a 
deposit  of  £2  lOs.  Then  she  eaid  she  would  not  purchase,  and 
forfeited  her  deposit,  the  defendant  keeping  it.  A  week  after- 
wards he  heard  that  she  had,  in  fact,  purchased,  and  therefore 
claimed  commission. 

The  defendant  said  that  Messrs.  Raven's  negotiations  came 
to  an  end.  Subsequently  she  was  again  introduced  by  Messrs. 
Foster,  of  Ongar,  and  she  bought  the  business  for  £50.  He  had 
paid  Messrs.  Foster  their  commission. 

Judge  Lumley  Smith  said  if  the  business  was  carried  out 
through  the  agency  of  the  other  a^ent  the  plaintiff  was  not  en- 
titled to  recover.  He  was  a  little  impressed  by  the  fact  that  the 
plaintiff's  clients  had  the  right  to  withdraw  their  businesses  at 
any  time.  It  was  generally  a  mistake  for  a  man  who  had  a  busi- 
ness to  sell  to  go  to  two  agents.  He  could  quite  understand 
that  the  plaintiff  was  bringing  the  claim  as  a  matter  of  principle. 
On  the  whole,  he  thought  the  plaintiff  was  entitled  to  his  com- 
mission^ 

Judgment  for  the  plaintiff,  with  costs. 


FURNESS     V.     WILLBSDBN     URBAN      COUNCIL      BDUCATION 
COMMITTBB. 

Mr.  H.  T.  Steward,  P.S.I.,  Sole  Arbitrator. 

1905-Fcbniary  2i  26.]  )  p.  p-tat--  o*Lw,tti. »  i  March  4. 1906, 

190e-Mansh.]  J  T  Ertates  Gazette,    [  January  27.  IWfi. 

Compensation — Freehold  building  land — ^Acquisition  for 
school — Depreciation  of  adjoining  property. 

This  waa  a  case  in  which  Mr.  Famess,  of  Willesden,  claimed 
compensation  in  respect  of  twelve  freehold  building  plots  situated 
on  Fumess  Road,  and  other  building  plots  at  the  rear,  fronting 
a  proposed  new  road,  and  also  for  depreciation  of  the  adjoining 
building  estate,  the  land  in  question  being  acquired  for  the  purpose 
of  erecting  a  new  Council  school.  The  area  of  the  land  acquired 
was  about  one  acre,. and  the  claim  was  for  £10,000. 

Sir  Edward  Boyle,  Bart.,  K.C.,  and  Mr.  J.  Stone  were  counsel 
for  the  claimant;  and  Mr.  Honoratus  Lloyd,  K.C.,  with  Mr. 
Bartley  Dennis  represented  the  Willesden  Urban  District  Council. 

Sir  E.  Boyle  called  the  following  witnesses : — 

Mr.  Edward  Tewson  said  that  on  the  land  in  question  it  had 
been  proposed  to  put  houses  of  about  £40  annual  value,  and 
covenants  with  builders  had  been  made  for  the  plots  now  being 
taken  and  other  plots,  but  it  would  not  be  advisable  now  for  the 
same  class  of  houses  to  be  built.  The  effect  of  the  school  being 
erected  there  would  be,  in  his  oi)inion,  to  deter  builders  from 
takinsr  these  plots.  It  was  impossible  to  prevent  school  children, 
from  being  noisy.  In  addition  to  the  land  taken  he  considered 
the  general  damage  to  the  estates  would  be  considerable,  and 
besides  the  houses  in  the  immediate  proximity  of  the  school,  the 
other  houses  erected  would  be  of  an  inferior  daes.  His  total 
valuation  of  land  and  depreciation  was  £11,711,  including  £4,377 
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as  the  value  of  land  taken,  and  £7,334  for  consequential  damage. 

Cross-examined :  Instead  of  having  houses  of  £30  or  £40  value, 
the  houses  erected  would  probably  have  to  be  let  in  tenements. 

Mr.  Daniel  Watney  agreed  largely  with  the  evidence  of  Mr. 
Tewson 
•  Mr.  H.  A.  Rawlins's  valuation  was  as  follows : — 

LAND  TAKEN. 

12  plots  in  Furnesfl  Boad  (two  of  whioh  haTe  houeeMi 

tbereon),   at  £8  each      £96 

.    By   years'  purohase 25 

£2,400 

i^88  bonus  to  bullderp  12  at  £20 240 

£2,ld0 
Parts  of  plots  Nob.  258.  259,  260.  261,  262,  263,  264  and 
265  (taken  at  entire  value  of  plots) 

Large  plot  No.  258     £9 

Seven  other  plots,  at  £7  each    49 

£58 
By  years'  porohase    22i 

■  ■         1,306 
Parts  of  PlotB  Nos.  237.  238  and  266     300 

£3,765 
Add  for  oompnlsory  sale  10  per   cent 376 

£U^ 

DAMAGES. 
FninesB  Boad— 

33  plots  at  £2  10s  each    £82  10 

By  years'  parohase 25 

£2.062 

Palermo  Bead— 
22  plots.  Nob.  334  to  335 
8  plots.   No(J.   266  to  273 

30,  at  average  £2  each    £60 

By  yea^rs'  purchase      22^ 

1,360 

Speiia  Boad  and  Odessa  Boad— 

43  plots  at  £1  each    £43 

By  years'  purchase    22) 

967 

£4.379 

SUMMABY. 

Land  taken       £4,141 

Damages— 

Furness    Boad       - £2,062 

Palermo    Boad      1,350 

Spesia  and  Odessa  Boads      967 

4,379 

General  damage  to  residue  of  estate,   Iosb  of  rent  under 

building  o«reementk   etc 1,500 

£10.^ 

Cross-examined  :  The  ground  rent  of  £8  was  equivalent  to  about 
£7  10s.  after  allowing  the  builder's  bonus.  He  had  sold  ground 
rents  in  that  neighbourhood  at  from  twenty-five  to  twenty-six 
years'  purchase. 

Mr.  Clifton  and  Mr.  Freeman,  builders,  gave  evidence  as  to 
builders'  agreements  and  the  class  of  houses  that  were  proposed 
to  have  been  built.  In  consequence  of  the  coming  of  the  school 
an  inferior  class  of  houses  would  have  to  be  eiiK;ted  on  the 
(state. 
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For  the  Ck>uncily  Mr.  J.  J.  Done  gave  a  valaation  as  follows : — 

Land  taken— 

Two  plots  already  built  on,  at  £8  sround  rent     £16 

Years    purchase      « 24 

£384 

Ten  plots  not  built  on,  at  £8  ground  rent     £80 

Tears'   purohase      20 

£1,600 

£1.904 
Deduot  for  builder's  bonus,  at  £20  per  plot    200 

£1«784 
Six  plots  at  rear  destroyed  b>  being  partly  taken,  at  £6 

per    plot       £36 

Years"    purofaaae       20        

720 

£2.504 
Add  10  per  cent,  for  compulsory  sale     251 

Total       £2.755 

With  regard  to  the  ten  plote,  he  tcok  them  as  unsecared  ground 
rents  of  £o  on  iEid  assumption  that  the  building  agreement  would 
be  carried  out. 

Mr.  Alex.  B.  Stenning's  figures  came  to  £3,062. 

Mr.  Leslie  B.  Vigers's  total  was  £2,835.  He  did  not  consider 
there  was  any  depreciatiosL  of  the  remainder  of  the  estate  by 
reason  of  the  erection  of  a  school  on  that  property. 

The  Arbitrator  awarded    £4,038. 

The  sealed  offer  was  £4,600. 


BOSWBLL  AND  TOMLINS  Y.  FOBD. 

Wolverhampton    County  Court  —  His    Honour    Judge 
Howard  Smith. 

lOOS-January  19.3  P  Estates  Gazette,"  Januaiy  27. 1900. 

Commission — Auctioneers — Sale  of  works — ^Two  agents — 

Beal  introducers. 

In  this  case  Mr.  T.  P.  Haslam  was  solicitor  for  the  plaintiffs, 
auctioneers  and  estate  agents,  of  Wolverhampton,  and  Mr.  R.  J. 
Lawrance  (instructed  by  Messrs.  Fowler,  Langley  and  Wright) 
was  for  the  defence. 

The  plaintiffs  claimed  the  sum  of  £33  15s.  as  commissiooi  on  the 
sale  of  certain  works  in  Temple  Street,  known  bB  the  Hall  Works. 
The  case  for  the  plaintiffs  was  Chat  they  received  instructions  from 
Mr.  B.  J.  T.  Ford,  chartered  accountant,  Lichfield  Street  (trus- 
tee of  the  estate  of  Mr.  H.  C.  Owen,  solicitor)  to  dispose  of  the 
property.  This  they  did,  and  found  a  would-lfe  purchaser  in  the 
firm  of  Messrs.  Phillips  and  Jones,  house  furnishers,  Queen 
Square,  at  the  price  of  £1,350.  This  Mr.  Ford  refused  to  accept, 
standing  out  for  £1,500.  Some  time  afterwards  the  property  was 
offered  by  another  firm  of  auctioneers  for  public  competition,  and 
ultimately  sold  by  private  ti«eaty  to  a  man  named  Butler  for  the 
sum  of  £1,200,  being  £150  less  than  the  first  offer  made  through 
the  plaintiffs  for  £1,550.  For  the  plaintiffs  it  was  contended  that 
the  man  Butler  was  acting  at  me  final  sale  as  the  agent  of 
Messrs.  Phillips  and  Jones,  to  whom  the  property  was  after- 
wards transferred.    Under  these  circumstances,  it  was  claimed 
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that  the  plaintiffs,  as  being  the  first  to  introduce  the  ultimate 
purchasers  of  the  property,  were  entitled  to  their  commission. 

For  the  defence,  it  was  contended  that  plaintiffs  had  nothing 
to  do  with  the  final  sale  of  the  property,  and  could  not,  therefore, 
claim  commission  on  the  purcha43e  money,  which  had  already  been 
paid  to  the  firm  of  auctioneers  by  whom  the  pioperty  was  disposed 
of. 

His  Honour  gave  judgment  for  the  defendant. 


WEST  BROTHERS  V.  ROCHESTER  CORPORATION. 

Mr.  H.  Mansfield  Cobb,  F.S.I,,  Umpire. 

1905— December  19.] )  r*.  xjw- ♦«,  oo -«ttP  »•  i  I>«cember  23, 1905. 

190fr-January.]         J  '■  ^rtates  Gazette.    }  January  27, 1900. 

Compensation  —  Monumental    mason's     and    builder's 

business — Showroom  and  yard — Leasehold    interest — 

Depreciation  on  removal. 

This  was  a  case  in  which  compensation  was  claimed  in  respect 
of  business  premises  at  137,  Eastgate,  Rochester,  which  had  been 
acquired  in  connection  with  a  widening  and  improvement  scheme 
for  tramway  purposes.  Claimants  carried  on  business  as  monn^ 
mental  masons  and  builders  at  the  premises  in  question  and  else- 
where in  Rochester  and  Stroud,  and  the  property  taken  comprised 
a  showroom  with  yard  in  the  rear,  the  premises  having  a  frontage 
of  53ft.  Tin.  and  a  depth  of  57ft. 

Mr.  Ck)lam  appearea  for  the  claimants  and  Mr.  E.  Morten  for 
the  Rochester  Corporation. 

Mr.  Colam  explained  the  details  of  the  claim,  which  was  for 
the  leasehold  property  and  destruction  of  the  business  carried  on 
at  the  premises.  The  stock  had  been  agreed  at  £510  17s.  6d. 
and  the  fixtures  £40.     The  claim  was  for  £2,700. 

Mr.  Walter  West,  of  Messrs.  West  Brotiiiers,  said  they  pur-, 
chased  the  business  at  137,  Eastgate,  in  1803.  The  premises  were 
used  partly  in  connection  with  their  business  as  ornamental 
masons  and  partly  for  their  building  business.  It  was  a  great 
advantage  to  them  to  do  their  own  masonry,  as  they  were  the  only 
local  firm  who  did.  They  had  been  unable  to  find  other  premises 
to  which  they  could  transfer  that  part  of  the  business.  Their 
other  premises  in  the  town  were  used  for  building  purposes. 

Witness  was  cross-examined  at  length  to  show  that  all  the 
profits  ought  not  to  be  allocated  to  those  particular  premises. 
The  gross  profit  of  the  monumental  masonry  business  was  about 
sixty  per  cent. 

Mr.  H.  H.  Prall  said  the  premises  were  held  on  lease  with 
10^  years  unexpired,  at  £42  per  annum,  which  gave  a  profit  rental 
of  £33.     His  valuation  was  as  follows :  — 

Rental  value    £7B 

Rental  paid     42 

Profit  rent     £33 

On   the  5   per  cent,   table  for     10^     years     unexpired. 

years'   purchase       8 

£264 

Add  10  per  cent    26 

Carried  forward    £290 
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Brought  forward     £290 

Annual  net  profits  £622,  leas  proAt  re>it  and  4  per  cent,  on 

a  capital  of  £1,000,  eqaals 560  . 

At  years'  purcliaee 4 

£2»200 

Bemoval      173 

Fixtures  (agre<Mi)     40 

£2.703 

The  depreciation  on  stock  was  about  33^  pex  cent.,  which  would 
have  to  be  added,  or  otherwise  something  additional  should  be 
added  for  removal. 

Mr.  B.  I'Anson  Breach  agreed  largely  with  the  evidence  of  the- 
previous  witness. 

For  the  Corporation,  Mr.  E.  Morten  called, 

Mr.  Skinner,  builder  and  contractor,  who  gave  evidence  as  to 
preonises  to  which  claimants  could  easily  transfer  their  business^ 
if  desired. 

Colonel  E.  T.  Wilde  gave  evidence  as  to  examination  of  claim- 
ants'  books  and  trade  profit.  Only  a  portion  of  the  profit  oould 
be  attributed  to  these  premises. 

Mr.  Franklin  G.  Homan's  total  came  to  £463  lOs.  He  con- 
sidered that  that  would  be  fair  compensation  for  the  oremises- 
aad  disturbance.  Claimanta  could  easily  transfer  their  business- 
to  other  premises  they  had  in  the  town. 

Mr.  W.  H.  Elwell  put  the  capitalised  profit  rent  at  £156, 
including  ten  per  cent.,  his  total  valuation  being  £484.  He  put 
the  disturbance  of  business  at  £200.  He  had  not  estimated  any 
years'  purchase  of  profits,  but  considered  that  was  a  fair  andf 
reafionaole  amount  for  trade  disturbance,  etc. 

The  Umpire  awarded  £985. 


CHRISTCHURCH  RURAL  DISTRICT   COUNCIL   V.    

Ghristchurch  Justices. 

1906-^anuary  27.]  [-  Estates  Gazette,"  February  3, 1906. 

Building  —  District  Council  bye-laws  —  Alterations  of 
building  amounting  to  new  building  —  Failure  to 
deposit  plans — Public  Health  Act,  1875,  s.  159. 

In  this  case  the  defendant,  a  builder  and  contractor,  of  High- 
clifFe,  was  summoned  at  the  instance  of  the  Ghristchurch  Rural 
District  Council  for  a  breach  of  the  bye-laws  by  not  depositing 
plans  of  alterations  to  a  building  at  Highclifte,  which  alterations, 
the  Council  contended,  were  of  euch  a  nature  as  to  constitute  the 
erection  of  a  new  building. 

The  facts  were  practically  agreed,  viz. : — The  building,  about 
50ft.  in  length  and  15ft.  6in.  in  width,  was  a  two-stoned  one, 
and  erected  about  forty  years  ago  as  a  workshop.  Since  that 
time  various  alterations  had  been  effected,  and  in  September, 
1905,  the  defendant  made  other  alterations,  by  which  a  portion 
of  the  building  was  converted  into  two  lock-up  shops  with  store 
rooms  over,  the  alterations  consisting  of  the  erection  of  two 
match-board  partitions,  in  lieu  of  old  partitions,  two  match- 
board stairways  in  lieu  of  three  old  step  ladders,  the  ceiling  of 
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the  first  and  top  floor  joists  and  plastering  the  walls,  whilst  a 
small  shop  window  ana  door  replaced  a  pair  of  sliding  doors, 
etc.,  in  the  front  elevation. 

Unfortunately  for  the  defendant,  the  district  surveyor,  on 
visiting  the  premises  some  time  since,  found  that  one  of  the 
tenants  of  the  lock-up  shops  was  using  the  small  store  room  over 
as  a  bed  room,  and  on  this  fact  the  prosecution  seemed  to  rely 
to  prove  their  case,  although  on  its  being  brought  to  the  know- 
ledge of  the  defendant  he  immediately  gave  the  tenant  fbrty-«ight 
hours'  notice  to  Resist  from  such  u«er,  as  the  agreement  was  for 
use  as  a  lock-up  shop  and  store  only.  At  the  expiration  of  the 
notice  the  practice  was  discontinued. 

Mr.  W.  £.  Moorey  produced  plana  and  flections  of  the  building, 
which  he  had  inspected.  He  a^^reed  with  th«|  rural  district 
surveyor  on  the  alterations  effected,  but  he  could  not  agree  that 
they  were  of  such  a  nature  as  to  necessitate  plans  being  de- 
posited. Section  150  of  the  Public  Health  Act,  1875,  defined  a 
new  building  as  ''  The  conversion  of  a  building  not  originallr 
intended  wholly  or  partly  for  human  habitation."  This  build- 
ing was  built  as  a  carpenter's  shop,  and  as  such  was  intended  to 
be  used  for  human  haoitation  during  the  day  time.  The  defend- 
ant has  now  two  lock-up  shops  with  store  rooma  over  used  during 
the  day  time.  There  had  been  no  structural  alterations  so  far 
as  the  main  walls  and  roof  were  ooncemed,  and  the  erection  of 
lin.  matchboard  partitions  or  the  ceilings  of  first-floor  joists  did 
not,  in  his  opinion,  bring  the  building  under  the  bye-laws.  The 
definition  clause  of  the  bye-laws  as  to  what  was  a  domestic  build- 
ing did  not,  in  his  opinion,  apply,  as  the  bye-laws  were  enacted 
to  govern  the  erection  of  new  buildings  only,  and  the  store 
room,  which  the  tenant  wrongly  used  as  a  sleeping  compartment, 
was  in  every  sense  nothing  but  a  store  room. 

In  the  end  the  magistrates  convicted  the  defendant,  and  fined 
him  10s.  and  costs,  and  a  further  summons  charging  him  with 
erecting  a  new  building  without  sufficient  air  space  was  dealt 
with  in  a  similar  manner. 


GLABKS  V.  BBOOKEB  AND  OTHBBS. 

Sing's   Bench    Division — Mr.    Justice    Walton   and    a 
common  jury* 

1906-Janiiary  Sa]  ["  Estates  Gazette,"  Febroary  8. 1906. 

Quantity  surveyor — Claim  by,  for  fees  for  work  and  labour — 
Denial  of  employment  —  Alternative  defence  that 
unreasonable  time  was  taken  over  work. 

This  waa  an  action  by  Mr.  Edmund  Thoe.  Clairke,  a  quantity 
surv<||yor,  of  35,  Vaughan  Roady  Oamberwellr,  Sf.E.,  against 
Friscilla  Anne  Brooker,  J.  W.  G.  Brooker  and  A.  E.  Brooker, 
of  Darlatoni,  Brockley  Park,  Forest  Hill,  the  executors  of  the 
late  James  William  Brooker,  an  architect,  for  £170,  the  alleged 
agreed  amount  for  work  and  labour  done  by  the  plaintiff  for  and 
at  the  request  and  by  the  order  of  Mr.  J.  W.  Brooker. 

It  appeared  that  the  work  in  question  was  done  in  relation 
to  the  Imperial  Hall,  East  Dulwich,  the  plaintiff's  case  being  that 
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the  order  for  his  employment  was  verbally  given  to  him  by  the 
late  Mr.  Bi-ooker  at  the  Railway  x\ppioach,  London  Bridge,  on 
November  13,  1901,  and  again  at  the  Imperial  Hall  on  November 
14.  1901. 

The  defence  was  a  denial  that  Mr.  J.  W.  Brookcr  ever  employed 
the  plaintiff  as  alleged  or  at  all,  or  that  he  requested  or  ordered 
the  plaintiff  to  do  the  work  or  that  he  agreed  to  pay  £170  or  any 
sum  whatever  Defendants  also  said  that  Mr.  Brooker,  deceased, 
acted  as  sole  agent  for  the  Hall  Finance  Syndicate  and  not 
otherwise.  Defendants  also  alternatively  pleaded  that  if  Mr. 
Brooker  ever  employed  the  plaintiff  it  was  am.  implied  term  of 
the  employment  tliat  the  plaintiff  should  perform  his  work 
within  a  reasonable  time,  ana  that  plaintiff  failed  to  perform  his 
work  within  a  reasonable  time,  and  his  work  was  consequently 
of  no  value  to  Mr.  Brooker,  deceased. 

Mr.  J.  F.  P.  Rawlinson,  K.C.,  and  Mr.  Ritter  appeared  for 
the  plaintiff ;  and  Mr  Clavell  Salter,  K.G.,  and  Mr.  L.  Davies 
for  the  defendants. 

Mr  Rawlinson  called  the  plaintiff,  who  said  that  he  was  a  quan- 
tity surveyor  of  twenty-three  years'  experience.  He  had  acted 
both  independently  as  quantity  surveyor  and  as  assistant  to 
architects.  He  had  known  Mr.  Brooker,  deceased,  since  1886. 
and  had  had  many  previous  dealings  with  him.  He  always  acted 
as  assistant  so  far  as  Mr.  Brooker  was  concerned.  At  the  end 
of  1901  he  received  a  message  asking  him  to  call  on  Mr.  Brooker, 
and  on  November  13,  1901,  he  called  at  his  office.  Mr.  Brooker 
then  told  him  that  he  wanted  the  job  in  question  done,  indicat- 
ing what  the  job  was  by  the  plans  on  his  desk.  Witness  said  he 
would  do  it,  and  the  arrangement  was  to  meet  on  the  works  the 
following  day  so  tiiat  he  oould  take  Mr.  Brooker's  instructions — 
that  was  at  the  Imperial  Hall,  the  job  being  measuring  up  extras 
and  omissions  under  the  contract.  The  building  was  not  then 
completed,  but  was  approaching  completion.  Witness  met  Mr. 
Brooker  at  the  hall,  when  the  latter  pointed  out  each  item  he 
required  adjusted.  Mr.  Brooker  gave  him  nothing  but  verbal 
instructions.  From  that  time  he  proceeded  to  get  on  with  the 
work.  He  measured  up  from  day  to  day  as  much  as  they  could 
get  through.  That  went  on  until  about  April  1,  at  which  date  the 
whole  of  his  account  was  done^  except  the  last  four  items  which 
appeared  in  the  summary.  He  went  through  the  account  with 
Mr.  Brooker,  but  on  April  23  Mr.  Brooker  said  it  appeared  to 
him  that  witness  had  made  out  the  account  more  in  the  interest 
of  the  builder  than  his  clients,  the  Hall  and  Finance  Syndicate. 
Witness  felt  very  upset.  Mr.  Brooker  then  took  hold  of  the  papers 
threw  them  up  in  the  air,  and  told  witness  to  take  them  away,  and 
he  did  so.  He  saw  Mr.  Brooker  from  time  to  time  after  that  and 
also  Hopkins,   the  builder. 

By  his  Lordship :  When  he  was  employed  in  November,  1901, 
nothing  was  said  about  his  remuneration.  All  he  was  told  waa 
that  he  was  to  get  on  with  the  work. 

Examination  continued  :  His  charges  were  fair  and  reasonable — 
2^  per  oent.,  plus  i  per  cent,  for  pricing  would  bring  the  amount 
to  £186,  and  then  the  amount  for  copying  brought  it  to  £190. 
Witness  only  asked  for  the  work  £170.  Mr.  Brooker  thought 
that  £150  was  enough,  but  the  price  was  afterwards  finally  settled 
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at  £170.  Some  time  in  1003  he  had  a  conversation  with  Mr. 
Bpcwker  with  reference  to  the  creditors  of  the  syndicate  accept- 
ing debentures  instead  of  cash  payments.  'Witness  consesited 
to  accept  debentures  for  the  amount  of  his  fees,  but  he  never 
•got  the  debentures. 

Witness  was  cross-examined  at  considerable  length  to  show  theie 
was  no  contract  with  Mr.  Brooker  for  any  remuneration,  to  be 
paid  him,  and  also  that  complaint  was  made  of  the  delay  in  the 
work,  also  that  plaintiff  looked  to  the  building  owners  to  be 
paid. 

By  his  Lordship:  When  a  quantity  surveyor  is  employed  by 
the  building  owner,  according  to  the  usual  practice,  from  whom 
does  he  get  his  money? — The  common  practice  is  to  have  these 
fees  added  to  the  account  of  the  builder  and  ^id  to  the  builder 
by  the  building  owner,  and  the  builder  sends  his  cheque  on  to  the 
•quantity  survei'or. 

Mr.  Fredk.  Henry  Hopkins,  a  builder  and  contractor  employed 
in  the  building  of  the  Imperial  Hall,  said  in  April,  1002,  when 
he  saw  Mr.  Brooker  he  said  he  wanted  to  settle  up  the  plaintiff's 
account,  but  he  declined  to  do  it  without  plaintiff's  figures.  He 
tlien  saw  the  plaintiff  and  got  his  figures,  and  these  he  com- 
municated to  Mr.   Brooker. 

At  the  close  of  the  plaintiff's  case  Mr.  Salter  submitted  that 
there  was  no  case  to  go  to  the  jury.  He  contended  that  there 
was  no  evidence  of  any  contract  witn  Mr.  Brooker  to  personally 
pay  the  plaintiff's  account. 

His  Lordship  thought  it  would  be  safer  for  the  case  to  go  to 
the  jury. 

Mr.  Clavell  Salter  called  no  evidence. 

The  jury  found  a  verdict  for  the  defendants,  and  his  Lord- 
ship entered  judgment  accordingly. 


WATSON  AND  OTHERS  V.  THE  COUNCIL  OF  THE  BOROUGH 
OF  HYTHE. 

Chancery  Division — Mr.  Justice  Waxrington. 

1906— January  27 J  [*'  Estates  Gazette,"  February  3, 1906. 

Tramway — Consent  of    Borough  Council — ^Damage    to 
individuals — Joinder  of  Attorney-General  as  party. 

This  was  a  motion  by  Thomas  Watson,  John  Tom  sett,  Wm. 
John  Crowe,  John  Tobin,  William  Sampson  Paine  and  Edward 
Galpin  Faine  against  the  Council  of  the  Borough  of  Hythe  for 
an  injunction  to  restrain  the  defendants  or  their  agents  from 
giving  as  the  local  authority  of  the  Borough  of  Hythe  a  consent 
under  the  standing  orders  of  Parliament  to  any  Bill  for  an  Act 
to  authorise  the  laying  down  of  a  tramway  along  any  public 
highway  within  the  boi-ough  of  Hythe  which  may  not  be  in  ac- 
•cordance  with  the  recommendation  made  by  the  General  Purposes 
Ck>mmittee  of  the  Borough  Csouncil  at  a  meeting  of  such  com- 
mittee held  on  August  5,  1905,  and  confirmed  at  a  meetng  of  the 
Borough  Council,  sitting  as  the  local  authority,  held  on  August 
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Mr.  Macroorran,  K,C.,  Mr.  Cave,  K.C.,  and  Mr.  Kerby  were 
<50unsel  for  the  plaintiffs ;  and  Mr.  Terrell,  K.C.,  and  Mr.  Gatey 
represented  the  defendant  Council. 

The  question  at  issue  was  the  laying  of  an  electric  tramway 
At  Hythe,  and  the  point  in  dispute  between  the  plaintiffs  and 
defendant  Council  was  one  as  to  the  adoption  of  routes. 

Mr.  Terrell  contended  that  the  plaintiffs  could  not  sustain  their 
motion  without  the  Attorney-General  as  a  party  to  the  proceed- 
ings. 

His  Lordship,  after  hearing  the  legal  arguments,  said  what  was 
•complained  of  here  was  a  wrong  done  by  a  public  body  in  causing 
damage  to  individuals,  and  such  wrong  could  only  be  preveiited 
in  an  action,  in  which  the  Attorney-General  was  a  party.  In 
his  opinion  the  objection  was  well  founded,  and  must  prevail, 
and  tne  action  could  not  be  maintained  in  its  present  form. 

Motion  allowed  to  stand  over,  with  leave  to  amend  by  joining 
the  Attomey-Greneral. 


FAVABD      V.      METROPOLITAN      DISTRICT      RAILWAY      AND 

OTHERS. 

King's  Bench  Division — ^Mr.  Justice  Ridley  and  a  special 

jury. 

1906— Jammxy  27.]  C"  EBtatcs  Gazette,**  February  3, 1906. 

Nuisance — Tube    excavations — Claim    for    injunction — 
Reasonable  exercise  of  statutory  powers. 

This  waft  an  action  by  Mrs.  Favard,  the  former  pfroprietress  of 
a  lodging  house  at  100,  Barons  Ck)art  Road,  against  the  Metro- 

Sdlitan  District  Railway,  the  Great  Northern,  Piccadilly  and 
rompton  Railway  Company  and  Messrs.  Bott  and  Stennett,  the 
•contractors  employed  by  the  two  railway  companies  to  make 
excavations  for  a  new  railway  at  rear  of  plaintiff's  house,  for  an 
injunction  for  nuisance. 

Mr.  Crispe,  K.C.,  and  Mr.  Popple  appeared  for  the  plaintiff; 
and  Mr.  Roskill,  K.C.,  Mr.  A.  B.  Shaw  and  Mr.  Disney  repre- 
^etnted  the  defendants. 

Plaintiffs  case  was  that  towards  the  end  of  1903  the  defend- 
ants comiSienced  operations,  setting  up  a  crane  which  worked 
throughout  the  day  and  sometimes  all  night.  The  noise  was  so 
greiat  that  her  lodgers  were  unable  to  sleep,  and  by  February, 
1904,  had  all  left  the  house.  She  was  unable  to  let  her  apart- 
ments, and  in  December,  1904,  she  had  to  leave  the  house  herself. 
She  had  suffered  great  annoyance,  her  health  had  been  injured 
through  inability  to  sleep,  and  she  still  i«emained  liable  for  the 
rent.  She  asked  for  an  injunction  to  restrain  the  defendants 
from  continuing  to  work  the  crane  or  doing  work  so  noisy  as  to 
prevent  people  from  sleeping  in  plaintiff's  house. 

Sir  John  Wolfe  Barry  and  Sir  Douglas  Fox  gave  evidence  in 
support  of  the  defendants'  contention  that  the  noise  was  un- 
avoidable and  that  it  was  necessary  to  get  through  the  work  as 
soon  as  possible  for  the  safety  of  the  houses. 

Mr.  Stennett  said  that  in  the  vork  of  excavation  they  had  to 
remove  loose  gravel,  under  which  they  found  water,  and  if  they 
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had  not  looked  sharp  they  would  have  had  all  the  houses  down 
round  their  ears.  As  it  was,  the  sides  of  the  excavation  came 
down  once  or  twice.     In  one  place  they  had  a  river  to  contend  with. 

At  the  conclusion  of  the  defendants'  ca^e  his  Lordship  with- 
drew the  case  from  the  jury  on  the  ground  that  there  was  no 
evidence  that  the  defendants  acted  unreasonably  in  carrying, 
out  their  statutory  powers,  and  entered  judgment  for  the  de- 
fendants, with  costs. 

Stay  of  execution  granted  pending  appeal. 


YABMOUTH  GUARDIANS  V.  DARBY. 

Yarmouth  Justices. 

1906-Jaiiuaiy  5. 26.]  ["  Estates  Gazette*"  Jan.  13,  Feb.  3, 1908. 

Eating — ^Land  at  waterside — "Hard" — ^Exclusive  occu* 
pation. 

At  Yarmouth,  on  January  6,  Henry  Darby  was  summoned  in 
respect  of  a  rate  for  what  is  known  as  Darby's  '*  Hard,"  Gorleston^ 
where  boats  are  hauled. 

Mr.  F.  Burton  appeared  for  the  Guardians,  and  Mr.  C.  J. 
Wiltshire  defended. 

Mr.  Burton  said  that  defendant  was  put  on  the  rate  book 
after  he  had  appeared  befoxe  the  Assessment  Committee,  and 
he  had  not  appealed  against  the  assessment.  The  rate  was 
based  on  defendant's  beneficial  occupation. 

Mr.  W.  T.  Blyth,  rate  collector,  said  the  entry  in  his  book  was 
"  land  at  waterside,"  and  the  amount  due  was  £1  138.  4d.  De- 
fendant was  in  occupation.  He  had  wreck  lying  about  there 
which  he  broke  up,  and  there  was  gear  used  for  hauling  up- 
vsssels  that  was  defendant's  property.  Defendant  had  admittea' 
to  him  receiving  money  for  vessels  hauled  there. 

Mr  Burton  said  that  the  question  of  ownership  was  not. 
important  so  long  as  there  was  occupation.  Since  these  pro- 
oeiedings  were  commenced  the  Corporation  had  put  up  a  notice 
that  for  the  future  a  chairge  would  be  made  for  the  user  of  this- 
bit  of  land  when  vessels  were  hauled  up.  Therefore  the  Corpora- 
tion claimed  ownership 

Mr.  Blyth,  in  cross-«xamination,  said  the  land  extended  from 
the  back  of  defendant's  house  to  the  Barking  Fishery.  Scotch 
fishing  boats  moored  there,  took  in  nets  and  stores,  and  no  charge- 
made  to  the  crews.  He  could  not  say  whether  it  was  public- 
land.    He  knew  it  had  be^i  rated  previously. 

Mr.  Wiltshire  said  that  from  time  immemorial  this  waste 
land  had  been  used  for  hauling  up  vsssels,  for  cleaning  and 
getting  in  stores.  It  had  never  b^n  rated,  and  as  there  had* 
been  no  exclusive  occunation  it  could  not  be  made  rateable. 
Before  a  rate  could  be  levied  it  must  be  proved  that  the  land 
was  exclusively  occupied.  Defendant  did  not  occupy  the  whole 
of  the  land,  and  what  he  used  only  extended  as  far  as  William- 
son's wall. 

Defendant  said  he  was  the  owner  of  1,  High  Street,  Gorleston, 
and  had  lived  there  forty  years.  He  owned  the  land  down  to  the 
waterside,  and  was  rated  for  the  house  and  premises.    He  had* 
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crabs  and  capstans  on  the  land.  He  charged  for  hauling  vessels 
up,  but  he  did  not  charge  them  for  lying  there.  He  had  repaired 
▼essels  and  broken  them  up.  Shrimpers  and  wolders  hauled  up 
there  without  his  assistance.  Scotch  boats  were  hauled  up  by 
their  own  crews,  and  he  could  not  stop  them  ;  he  made  no  charge 
to  them.  This  was  the  first  time  that  he  had  been  rated.  The 
previous  occupiei*  fifty  years  ago  put  down  the  "  dead  men  "  in 
order  to  haul  up  his  own  boats  and  those  of  his  friends. 

The  Clerk  said  that  a  good  many  years  ago  when  he  was 
Town  Clerk  he  looked  into  this  matter.  He  was  not  aware  of 
any  other  "  hard/'  and  he  believed  it  was  dealt  with  in  the 
Gorleston  award.  If  so  it  was  laid  down  that  ihis  **  hard  "  was 
for  the  benefit  of  the  inhabitants  of  Gorleston  and  Southtown 
for  hauling  up  their  boats.  Should  this  be  so  one  would  have 
to  consider  the  legal  position  of  anyone  seeking  to  claim  an 
exclusive  right  over  the  heads  of  other  parishioners. 

The  magistrates,  in  giving  their  decision,  said  it  was  not  a 
question  of  fact  at  all  that  they  had  to  determine,  and  on  a 
point  of  law  their  Clerk  advised  them  that  Mr.  H.  Darby  was 
responsible.  They  accordingly  made  an  order  for  the  payment 
of  the  rate. 


THE  EAST  HAM  CORPORATION  AND  THE  OCEAN,  ETC, 
CORPORATION  V.  ILFORD  GAS  COMPANY. 

Official  Eeferee's  Court — Mr.  Muir  Mackenzie. 

1906— January  27.]  V*  Estates  Gazette,"  February  3, 190(L 

Negligence — Damage  to  property  by  flooding — ^Defence 
that  acts  were  done  under  statutory  powers. 

Mr.  Muir  Mackenzie,  the  Official  Referee,  delivered 
his  reserved  judgment  in  the  actions  brought  against  the  Ilford 
Gas  CJompany  by  the  East  Ham  Oorporation  and  the  Ocean 
Acoident  Guarantee  Corporation  ("  Estaites  Gazette  Digest  of 
Cases,"   1906,   p.  366). 

Mr.  M.  Lush,  K.C.,  Mr.  M.  Shearman,  K.C.,  and  Mr.  Leek 
were  counsel  for  the  plaintiffs ;  and  Mr.  Duke,  K.C.,  and  Mr. 
Meyer  represented  the  defendants. 

The  Omcial  Referee  gave  judgment  in  the  action  of  "  The  East 
Ham  Corporation  v.  The  Gas  Company  "  first.  He  said  on  June 
13,  14  and  15,  1903,  there  was  an  extremely  heavy  fall  of  rain 
in  the  valley  of  the  River  Roding,  the  total  rainfall  being  3.57 
inches.  The  rain  had  fallen  on  ground  that  had  been  previously 
.saturated,  and  it  had  the  effect  of  bringing  down  great  quanr 
titles  of  flood  water  into  the  company's  works,  submerging  all 
the  surrounding  marsh  lands.  The  Corporation  of  East  Ham 
brought  an  action  against  the  gas  company,  alleging  that  the 
company  had  been  guilty  of  negligence  of  a  statutory  duty, 
brinp^ing  about  the  flooding  of  the  roads,  and  claiming  damages. 
At  the  trial  before  the  Lord  Chief  Justice  and  a  special  jury, 
the  jury  found  that  the  flooding;  and  damage  to  plaintiffs'  roads 
was  brought  about  by  the  negligence  of  the  defendants,  and  it 
was  referred  to  him  (the  Official  Referee)  to  enquire  into  and 
assess  the  damages.    After  hearing  all   the  evidence  that  had 
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been  given  he  was  clear  that  his  judgment  would  be  for  the 
plaintiffs  for  a  sum  of  money  ix>  be  assessed  by  him.  He  did  not 
intend  to  award  a  sum  in  respect  of  each  item  claimed  for  by  the 
plaintiffs,  but  a  lump  sum  to  cover  the  whole.  Plaintiffs  claimed 
6om«)  £345  in  respoct  of  damage  done  by  the  water  to  five  road- 
wavs  and  the  pathways.  They  said  that  was  the  amount  they 
had  expended  in  repairs.  Plaintiffs  claimed  for  cleansins  sewers 
and  many  other  minor  things,  but  in  his  opinion  the  plaintiffs' 
claim  was  altogether  unreasonable,  and  founded  upon  a  wrong 
principle.  In  view  of  all  the  circumstances  the  total  sum  he 
awarded  the  plaintiffs  was  £120,  with  proportionate  costs. 

Giving  judgment  in  the  case  of  the  Ocean  Accident,  etc.,  Cor- 
]X)ration  v.  The  Gas  Oompany,"  the  Official  Referee  said  the 
plaintiffs  were  the  first  mortgagees  of  200  houses  on  land  near 
the  defendants*  works.  The  action  was  tried  in  the  King's  Bench 
Division,  and  the  plaintiffs  securing  a  verdict  of  the  jury,  the 
matter  was  refeired  to  him  to  assess  the  damages  to  be  paid  the 
plaintiffs  by  the  defendants.  The  plaintiffs  claimed  some 
thousands  of  pounds  for  damage  done  to  their  property  and 
depreciation  in  value.  He  found  that  the  houses  were  built 
upon  marsh  land,  unsuitable  for  houses,  unless  special  pre- 
cautions had  been  taken.  Those  precautions  were  not  taken. 
He  found  that  there  had  been  no  depreciation,  and  he  assessed 
.  the  sum  to  be  paid  by  the  gas  oompany  to  the  pWntiffs  at  £156 
15s.  as  sufficient  to  satisfy  the  claim  for  damages. 

The  witnesses  for  the  plaintiffs  were  Mr.  Edwin  Evans  ;  Mr. 
Hale  and  Mr.  Beckett,  estate  managers  to  Mr.  Evans  ;  Mr.  Lewis 
Solomon  ;  Mr.  Hole,  assistant  to  Mr.  Solomon ;  Mr.  R.  Cheke, 
Mr.  Norman,  Mr.  Banks  Martin,  and  several  of  the  tenants  of 
the  houses. 

Witnesses  for  the  defendants  were  Mr.  Bell,  farm  bailiff ; 
Mr.  Alfred  Carter,  marsh  bailiff  to  the  Dagenham  Commissioners 
of  Sewers ;  Mr.  A.  E.  Johnstone,  the  gas  company's  engineer ; 
and  Mr.  Farquhar,  his  assistant ;  Mr.  Sam  Jackson.  Mr.  Alex- 
ander R.  Stenning,  Mr.  A.  E.  Christy,  Mr.  Douglas  Young,  Mr. 
George  E.  Nye,  Mr.  Walter  J.  Wyles,  Mr.  E.  C.  Burstall,  Mr. 
Stillwell,  builder;  Mr.  Gooding,  estate  agent;  and  several 
tenants. 


HUNT  V.   PERREN. 

Barnet  County  Court — His  Hononr  Judge  Koberts. 

1906-^anuar7  23.]  ["  Estates  Qazette,"  February  3, 1906L 

Commission — Surveyor  and  valuer — ^Letting  of  houses — 
Subsequent  sale — ^Effective  cause  of  sale. 

In  this  case  Mr.  Edward  George  Hunt,  surveyor  an4  valuer,  23, 
Coleman  Street,  E.C.,  and  Mill  Hill,  surveyor,  sought  to  recover 
from  Frank  Perren,  Dulcote,  Edgware  Road,  West  Hendon, 
builder,  the  sum  of  £18  14s.  aa  commission  on  the  sale  of  two 
houses,  Ventnor  and  Clovelly,  at  West  Hendon. 

It  appeared  that  in  July,  1002,  defendant  was  desirous  of 
letting  or  selling  the  two  houses,  and  saw  the  plaintiff  on  the 
matter.     The  plaintiff  introduced  one  tenant,  who  was  accepted, 
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and  was  paid  a  commissian  for  the  letting.  Defendant  had 
written  to  the  plaintiff  that  in  the  event  of  his  finding  a  purchaser 
for  the  houses,  the  price  stipulated  being  £800,  he  should  re- 
ceive "2i  per  cent,  on  the  purchase  money,  and  not  the  usual 
5  per  cent,  for  the  first  hundred."  These  terms  the  plaintiff  ac- 
-cepted.  In  1903,  two  of  the  daughte^rs  of  the  tenant  introduced 
by  the  plaintiff  purchased  the  two  houses  for  £825.  Plaintiff 
cladmed  for  commission  on  the  sale.  Defendant  repudiated  the 
claim. 

His  Honour  held  that  ihe  introduction  of  a  tenant  by  plaintiff, 
acting  as  defendant's  agent,  was  the  effective  cause  of  the  subse- 
quent sale,  and  gave  a  verdict  for  the  plaintiff  for  the  amount 
claimed. 


FRY  AND  ASPRBT  V.   WEST. 

Bath  County  Court — ^His  Honour  Judge  Gwynne  James. 

1906— January  26.]  [•'  Estates  Gazette,"  February  8, 1906. 

'  Commission — ^Valuer — ^Farm  valuation —  Sale  of  restaurant 
— Claim  for  fees  for  professional  services. 

This  was  an  application  for  a  new  hearing  of  the  case  in  which 
Messrs.  Fry  and  Asprey,  auctioneers  and  valuers^  Bath,  had  piB- 
viously  obtained  judgment  against  Theophilus  West,  of  1, 
Macanilay  Buildings,  for  £67  16s.  4d.  for  professional  services 
rendered  ("  Estates  Gazette  Digest  of  Law  and  Arbitration  Cases/' 
1905,  p.  673). 

Mr.  B.  R.  Vachell  (instructed  by  Mr.  J.  Allan  Tucker)  appeared 
for  the  plaintiffs ;  and  Mr.  F.  E.  Weatherly  (instructed  by  Mr. 
Cochrane,  of  Bristol)  for  the  defendant. 

After  hearing  counsel  on  both  sides,  his  Honour  refused  the 
application. 


DUKE  OF  GRAFTON  V.  THETFORD  UNION. 

West  Suffolk  Quarter  Sessions. 

1906-Febniary  3.]  [*•  Estates  Gazette/'  February  10, 1906. 

Rating — Assessment — Sporting  rights. 

The  appeals,  six  in  number,  were  (1  and  2)  by  the  Assessment 
<?ommittee  of  the  Thetford  Union  and  by  the  Duke  of  Grafton 
against  the  assessment  of  the  latter*s  shooting  rights  in  the 
parish  of  Bamham,  as  fixed  by  a  special  sessions  ;  (3,  4  and  5)  by 
the  Assessment  Committee  against  the  assessment  by  special 
sessions  of  the  Duke's  shooting  rights  in  the  parishes  of  Faken- 
ham,  Honington  and  Sopiston ;  and  (6)  by  the  Duke  of  Grafton 
against  the  original  assessment  of  his  shooting  rights  in  the 
parish  of  Euston  by  the  Assessment  Committee. 
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The  Duke  of  Grafton  was  reDresented  by  Mr.  Horace  Avory. 
K.C.,  Mr.  G.  Humphreys  and  Afr.  H.  Claughtoa  Scott  (instructed 
by  Messrs.  Farrer  and  Co.,  London);  and  the  Assessment  Com- 
mittee of  the  Union  were  represented  by  Mr.  W.  Pickford,  K.C., 
and  Mr.  A.  H.  Poyser  (instructed  by  Mr.  J.  Honchen,  of  Thetford). 

Mr.  Horace  Avoiy  said  that  in  1905  the  Assessment  Committee 
of  the  Thetford  Union  re- valued  the  sporting  rights  over  his 
Grace's  estate,  in  the  first  instance,  in  the  four  parishes  of 
Bamham,  Fakenham,  Honinston  and  Sapiston.  The  assessment 
in  all  four  parishes  was  fixed  at  the  arbitrary  figure  of  3b.  per 
acre,  without  regard  to  the  character  of  the  land,  its  situation  or 
advantages  from  a  sporting  point  of  view.  That  was  so  obviously 
wrong  that  the  Duke  appealed,  and  the  appeal  relating  to  the 
parish  of  Bamham  first* came  on  to  be  heara,  before  a  ISench  of 
five  or  six  Justices,  and  in  the  result  the  appeal  was  allowed,  and 
the  assessment  was  reduced  from  £729  to  £420.  The  latter  figure 
worked  out  at  Is.  9d.  per  acre.  There  was  then  an  adjournment 
for  hearing  the  other  three  appeals,  and  they  were  heard  by  an 
equally  large  Bench  of  Justices.  Those  three  appeals  were  also 
decid^  in  favour  of  the  appellant,  and  the  figures  were  reduced 
in  the  case  of  Fakenham,  from  £255  10s.  to  £152;  Honington, 
£108  to  £70  ;  and  Sapiston,  £164  to  £100,  the  new  figures  working 
out  at  Is.  O^d.  per  acre  for  Fakenham,  Is.  lid.  for  Honingtoii, 
and  Is.  lOd.  for  Sapiston.  The  Assessment  Committee  appealed 
frgainst  this  decision  on  the  ground  that  the  figures  were  too  low, 
and  asked  that  the  original  figures  should  be  restored,  namely, 
an  all-round  amount  of  3s.  per  acre.  They  asked  this  notwith- 
standing the  fact  that  at  the  hearing  before  the  special  sessions 
the  Assessment  Committee  was  not  able  to  support  the  figures  in 
the  valuation  list.  They  were  not  able  to  go  beyond  28.  l|d.  in 
Bamham,  2s.  7|d.  in  Fakenham,  2s.  lOd.  in  Honington,  and  2s. 
8^.  in  Sapiston.  Notwithstanding  this,  the  valuation  list  of 
the  parish  of  Euston  was  altered  by  the  Assessment  Committee 
after  the  hearing  of  the  appeals,  and  the  shooting  in  the  parish 
of  Euston  put  at  the  same  all-iound  figure  of  3s.  per  acre,  with 
the  exception  of  the  park,  which  was  put  at  2s.  6d.  The  Duke 
appealed  against  that  direct  to  Quarter  Sessions,  without  any 
hearing  by  the  special  sessions,  because  there  was  no  time  for  it. 

Mr.  Herbert  T.  Eve  said  he  had  been  over  the  land  in  ques- 
tion. The  most  important  considerations  he  took  to  be  the 
natuie  of  the  soil,  whether  it  was  soil  on  which  game  could 
live,  and  be  produced,  under  ordinary  conditions,  the  position 
of  the  estate,  the  amount  of  cover,  whether  the  land  would  grow 
ccver,  the  roads,  railways,  water  and  footpaths  on  the  estate, 
etc.  He  gave  his  reason  for  fixing  the  rateable  values  of  the 
difFerent  kinds  of  land  on  the  estate  in  the  various  parishes. 
Taking  everything  into  consideration,  he  could  not  allow  for 
the  4,815  acres  in  Bamham  more  than  £295  18s.  The  land  in 
the  parish  of  Fakenham  he  considered  was  better  than  the  land 
in  Bamham,  and  1,345  acres  of  arable  land  there  he  valued  at 
2s.  per  acre.  The  remainder  he  put  down  at  Is.  At  Honington 
he  put  down  the  land  at  Is.  lid.  all  round,  and  at  Sapiston 
Is.  lOd.  per  acre  for  the  whole.  At  Euston  he  placed  the  value 
at  Is.  9d',  ejxcluding  the  park,  which  he  put  down  at  Is.  It  was 
quite  wrong  to  put  down  the  park  at  2s.  6d.  ;  he  never  heard 
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oi  such  a  thing  in  his  life.  His  total  for  the  whole  of  the  estate 
was  £829  28.  He  believed  the  rent  of  the  shooting  was  £2,000 
a  jear,  the  Bake  paying  for  the  upkeep,  and  taking  all  the  game, 
except  what  the  tenant  re)G[uired  for  his  personal  use.,  The 
shoot  was  furnished  with  game,  keepers,  keepers'  lodges,  huts 
and  even  dogs,  and  the  Duke  paid  the  whole  of  the  rates,  which 
amounted  to  over  £400  a  year  in  the  Thetford  Union  alone,  and 
the  rent  covered  another  1,085  acres  in  three  parishes  of  the 
Thingoe  Union.  The  expense  of  letting  the  shoot  was  £75  a  year. 
The  total  expenses  amounted  to  £1,9^.  The  value  of  the  game 
was  £951.    The  balance  of  profit  came  out  at  Is.  6d.  per  acre. 

Mr.  Robt.  Menzies  entirely  agreed  with  the  evidence  given  by 
Mr.  Eve  in  regard  to  Bamham.  With  regard  to  Honington,  he 
was  slightly  lower,  on  the  ground  that  the  shape  of  the  parish 
was  so  much  against  it.  At  Fakenham  he  allowed  2s.  an  acre 
for  the  arable  land,  and  Is.  for  the  grass  land.  With  regard  to 
Sapiston,  he  agreed  with  Mr.  Eve's  figures.  At  Euston  he  put 
the  arable  at  Is.  6d.,  and  the  pasture  land,  including  the 
park,  at  Is.  per  acre,  making  the  total  for  Euston  £193  17s. 

Mr.  Garrett  Taylor's  figures  came  out  a  little  higher  than  Mr. 
Eve's  and  Mr.  Menzies' — Bamham  £314,  Honington  £66,  Faken- 
ham £148,  Sapiston  £100,  and  Euston  £237.  Bamham  was  the 
worst  end  of  a  good  shoot.     He  would  not  have  it  alone  at  all. 

For  the  Union,  Mr.  Pickford  called 

Mr.  Charles  Bidwell,  who  said  the  Duke's  estate  was  excep- 
tionally good  in  a  natural  game-producing  country.  He  did  not 
know  of  a  better,  taken  as  a  wnole.  He  gave  evidence  before 
the  special  Sessions.  The  value  of  the  estate  in  the  parish  of 
Bamham  he  estimated  at  £517,  being  aai  average  of  2s.  1^. 
per  acre.  He  disagreed  with  previous  witnesses  as  to  the  poor- 
ness of  the  heath  in  that  parish.  The  Fakenham  estate  he 
estimated  at  £244,  or  2s.  8d.  per  acre;  Sapiston,  £146  3s.,  or 
2s.  8d.  per  acre ;  Honington,  £103  13s.  8d.,  or  2s.  lOd.  per  acre ; 
and  Euston,  £333  9s.  lOd.,  or  2s.  per  acre.  He  had  put  down 
some  allotment  gardens  at  28.  6d.  They  were  veiy  valuable  as 
a  shoot.  He  gave  evidence  in  Lord  Walsingham's  appeal  at 
Watton  Special  Sessions,  and  in  that  case  gave  2s..  arable  land 
and  pasture  land  Is.,  making  an  average  of  Is.  6d. 

Mr.  William  Freuer  said  he  inspected  the  estate  with  Mr. 
Bidwell.  They  agreed  as  to  the  value.  He  valued  Euston  separ- 
ately at  £316,  a  trifle  less  than  the  figure  given  by  Mr.  Bidwell. 

Mr.  Daniel  Watnex  valued  the  estate  as  a  whole  at  more  than 
Mr.  Bidwell  and  Mr.  Freuer— Bamham,  £548 ;  Fakenham,  £228 ; 
Honington,  £105 ;  Sapiston,  £146 ;  and  Euston,  £340,  a  total  of 
£1,367.  He  did  not  a^^ree  that  Bamham  estate  was  so  bad.  The 
belts  of  fir  were  specially  laid  out  for  the  partridges  to  be  driven 
over,  and  it  would  let  for  more  on  that  account. 

The  decision  of  the  Court  was  that  the  several  appeals,  Nos.  1 
to  5  inclusive,  be  dismissed,  and  the  order  of  the  Justices  be 
confirmed.  As  to  Euston,  l^at  the  appeal  should  be  allowed, 
and  that  the  list  be  altered  to  £290,  in  lieu  of  £461.  As  to  costs, 
the  Court  decided  that  the  appellants  pay  the  respondent's  costs 
in  appeals  3,  4  and  5,  and  the  respondents  pay  the  appellant's 
c<>sts  m  No.  6.  The  Court  made  no  order  as  to  costs  m  regard 
to)  tJie  first  and  second  ap})eal8. 
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J.   L.   DENMAN   AND     CO.    LTD.,   V.    MAYOR,    ETC.,    OF    THB 
CITY    OF    WESTMINSTER. 

Chancery  Division — Mr.  Justice  Buckley. 

190e-Jan.  30,  Feb.  7J  r  Brtates  Gazette,"  Febroary  3. 10. 1906. 

Street — ^Widening — Statutory  power  to  take  premises — 
Notice  to  treat — ^Kight  to  require  part  only  to  be  taken 
— Injunction  to  restrain  proceeding  on  notice  to  treat. 

This  was  a  claim  for  an  inj unction  to  restrain  the  defendants 
from  proceeding  upon  a  certain  notice  to  treat  dated  June  10, 
1905,  purporting  to  be  giveai  under  an  Act  57,  George  III.,  cap. 
29,  whereoy  plaintiffs  are  required  tx>  treat  for  the  sale  to  the 
defendants  of  certain  hereditaments  adjoining  Piccadilly  for  the 
purpose  of  widening  Piccadilly,  and  ii  necessary  a  declaration 
that  ihe  adjudication  of  the  Council  of  the  defendants  referred 
to  in  such  notice  is  ultra  vires  on  the  ground  that  only  a  small 
portion  of  the  laoid  and  premises  oompriscjfd  in  such  notice 
is  required  for  such  widening. 

Sir  R.  Finlay,  K.C.,  Mr.  Gore  Brown,  K.C.,  Mr.  Ashton  Cross 
and  Mr.  R.  J.  Parker  appeared  for  the  plaintiffs  ;  and  Mr.  Buck- 
master,  K.C.,  and  Mr.  T.  T.  Methold  for  the  defendants. 

Plaintiffs,  a  limited  company  incorporated  in  1899,  carried 
on  business  at  19  and  20,  Piccadilly,  premises  known  as  Denman 
House.  These  premises  had  been  occupied  by  plaintiffs  and 
their  predecessors  in  title  and  in  connection  with  their  business 
for  upwards  of  fifty  years.  Plaintiffs  now  held  the  premises  under 
a  lease  from  the  Crown  dated  November  9,  1903,  for  a  term  of 
79  years,  expiring  October  10,  1982,  at  a  rental  of  £950  per 
annum.  In  1903  the  premises  were  rebuilt  by  the  plaintiffs  at  a 
oost  of  £25,000.  The  premises  were  specially  adapted  for  the 
plaintiffs'  business,  and  comprised  a  large  basement,  a  ground 
floor,  a  mezzanine  floor^  and  four  floors  above.  Plaintiffs  had 
let  part  of  the  premises  to  Messrs.  J.  and  L.  Cordinc,  Limited, 
viz.,  the  mezzanine  floor  and  the  ehop  at  the  comer  of  Piccadilly 
and  Air  Street  and  part  of  the  basement,  and  amongst  their  other 
sub-tenants  were  the  Equitable  Insurance  Company,  Messrs, 
Shannon,  Limited,  and  Messrs.  J.  and  T.  Berth  wick.  In  June, 
1905,  the  London  County  Council  were  desirous  of  carrying  out  a 
scheme  for  the  widening  of  Piccadilly  at  a  point  where  plaintiffs' 
premises  abutted,  aud  having  no  statutory  powers  themselves, 
they  applied  to  the  defendants  (who  had  certain  statutory  powem 
to  widen  streets  under  the  Metropolitan  Paving  Act,  1817,  George 
III. ,  cap  29)  to  sei-ve  the  plaintiffs,  and  the  def^dants  without  any 
judicial  consideration  of  or  adjudicati(»  upon  the  matter  con- 
sented, and  served  upon  the  owners  notices  to  treat.  The  notices 
were  purported  to  be  given  by  the  defendants  under  the  pro- 
visions of  the  Act,  but  in  fact  plaintiffs  said,  had  been  previously 
prepared  by  the  London  County  Council  for  the  purpose,  and  by 
them  furnished  to  the  defendants,  who  acted  in  the  matter  with- 
Tit  exercising  any  discretion  of  their  own  and  merely  to  carry 
out  the  wishes  of  the  London  County  Council.  At  or  about  the 
same  time  the  defendants,  at  the  direction  of  the  London  County 
Council,  entered  into  an  agreement  with  the  Piccadilly  Hotel 
Co.,  Ltd.,  to  sell  to  the  company  for  the  site  of  an  hotel  the 
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land  to  be  acriuired  under  such  notices,  except  a  strip  of  27ft. 
required  for  the  widening  of  Piccadilly,  the  company  to  erect  an 
hotel  in  accordance  with  plans  approved  by  the  London  County 
Council.  Plaintiffs  said  the  notice  was  ultra  vires  and  bad  on 
the  ground  that  there  had  never  been  any  bona  fide  consideration 
of  or  adjudication  upon  the  matter  by  the  defendants.  The  whole 
of  the  premises  were  not  required  for  the  improvement,  but  they 
were  only  being  acquired  to  enable  the  Ixmaon  County  Council 
to  carry  out  its  scheme.  Plaintiffs'  premises  had  a  minimum 
depth  of  56ft.  6in.,  and  as  only  27ft.  was  required  for  the  widen- 
ing of  Piccadilly,  the  remainder  of  the  premises  would  be  large 
enough  to  emable  the  plaintiffs  to  carry  on  their  business.  If 
the  plaintiffs  were  compelled  to  part  with  the  whole  of  their  pre- 
mises irreparable  damase  would  be  done  to  their  business,  which 
was  by  reputation  closely  connected  with  the  premises.  Even  if, 
which  was  not  admitt^,  the  notice  to  treat  was  valid,  the 
plaintiffs  submitted  that  the  defendants  were  not  entitled  to 
acquire  thereunder  the  whole  of  the  premises  in  view  of  tho 
fact  that  part  only  was  required,  and  that  the  remainder  is 
required  by  plaintiffs  and  can  be  usefully  employed  by  them 
in  connection  ~  with  their  business.  Plaintiffs  were  ready  and 
willing  to  treat  for  tlie  sale  of  so  much  of  the  premises  as  was 
required.  In  any  case  plaintiffs  claimed  under  the  Act  a  right 
of  pre-emption  in  priority  to  the  hotel  company  in  respect  of  any 
part  of  the  premises  not  required  for  the  actual  widening. 

The  defendants,  by  their  defence,  denied  that  the  notices  to 
treat  in  question  were  given  without  judicial  consideration  or 
adjudication  upon  the  matter.  In  order  to  effect  the  improvement 
certain  agreements  were  entered  into  between  the  Crown  and 
the  defendants.  Defendants  denied  that  they  had  entered  into 
the  agreement  with  the  hotel  company  as  alleged  by  the  plain- 
tiffs. The  notice  to  treat  of  June  10,  1905,  was  given  bona  fide 
by  the  defendants,  and  duly  gave  to  the  plaintiffs  the  notice 
thereby  expressed  to  be  given,  and  the  statements  it  contained 
were  true.  Defendants  admitted  that  the  whole  of  the  site  of 
plaintiffs'  premises  would  not  be  thrown  into  the  roadway,  but 
in  order  to  pull  down  the  front  part  of  the  property  it  was  neces- 
sary to  acquire  the  whole,  as  if  the  rear  portion  were  left  it  would 
be  necessary  to  shore  it  up  in  such  a  manner  that  it  would  be 
condemned  by  the  district  surveyor  as  a  dangerous  structure. 
It  was  not  a  tact  that  the  defendants  intended  that  the  remainder 
of  the'  plaintiffs'  property  not  actually  required  for  the  street 
widening  should  be  nanded  over  to  the  hotel  company.  De- 
fendants only  proposed  to  hand  it  over  if  the  plaintiffs  did  not 
exercise  their  right  of  pre-emption.  Defendants  said  they  had, 
as  a  public  body,  in  good  faith  honestly  adjudicated  that  the 
plaintiffs'  premises  prevented  the  defendants  from  carrying  out 
the  improvement,  ancl  they  had  bona  fide  considered  and  adjudged 
the  possession  of  the  whole  of  the  plaintiffs'  premises  necessary 
to  carry  out  the  improvement. 

The  experts  called  on  behalf  of  the  nlaintiffs  were  Mr.  Harold 
A.  Woooington,  Mr.  Arthur  Blomfield,  Mr.  Edward  Tewson  and 
Mr.  Wm.  Howard.  For  the  defendants :  Mr.  Alexander  R.  Sten- 
ning,  Mr.  Howard  Martin,  and  Mr.  Andrew  Young. 

Counsel  having  argued  the  case  before  his  Lordship,  the  action 


Digitized  by 


Google 


W  DIGEST  OF  LAW   AND 

of  "  J.  and  C.  Cording  and  Co.,  Ltd.,  v.  the  same  defendants," 
in  regard  to  the  .same  matter,  was  opened  by  Mr.  Gore  Brown. 

Mr.  B.  I'Anson  Breach  was  retained  to  give  evidence  for  the 
plaintiffs. 

His  Lordfihip,  in  giving  judgment,  said  the  question  here  was 
whether  the  notices  to  treat  given  plaintiffs  were  valid.  He  found 
that  the  Piccadilly  Hotel,  Ltd.,  had  agreed  to  erect  upon  the 
vacant  land,  not  needed  for  the  street  widening,  a  hotel,  a  high- 
class  hotel,  at  a  cost  of  £200,000,  and  that  they  were  to  acquire 
all  the  leasehold  interests  on  the  land  and  then  surrender  the 
leases  to  the  Crown.  Upon  that  being  done  the  Crown  would 
grant  them  a  lease  of  the  land.  But  with  regard  to  the  plain- 
tiffs, they  had  to  acquire  their  land  and  buildings.  The  agree- 
ments that  had  been  entered  into  between  the  hotel  company  and 
the  London  County  Council  intended,  he  thought,  a  contract 
by  the  local  authority  that  they  would  at  the  lequest  of  the  hotel 
syndicate  use  statutory  authority  for  the  purpose  of  acquiring 
other  and  additional  land  for  the  purpose  of  throwing  it  into  that, 
which,  under  the  bargain  with  the  syndicate^  was  to  be  subject 
to  a  new  Crown  lease  in  their  favour  for  the  purposes  of  an  hoteL 
With  regard  to  the  question  of  consideration  of  adjudication  he 
found,  in  view  of  all  the  circumstances,  that  the  adjudication 
made  was  not  bindine.  The  short  result  of  the  facts  was  that 
upon  the  30ft.  of  deptn  not  wanted  for  widening  there  would  be 
no  difficulty  in  preserving,  in  a  certain  amount  of  reconstruction, 
so  much  of  the  building  as  stood  out  30ft.  The  question  he  had 
to  consider  was  whether  that  which  would  be  left  would  be  a 
house.  In  this  case  there  would  be  so  much  left,  as  a  house  would 
be  left.  He  arrived  at  the  conclusion  that  the  local  authority 
were  not  entitled  to  take  more  than  they  actually  needed  for  the 
.widening  of  the  street.  The  30ft.  of  depth  was  not  wanted,  and 
it  ought  to  be  left  as  a  house  should  plaintiff  desire  to  remain 
in  possession,  and  the  defendants  oould  not  dispossess  them  to 
put  an  hotel  company  in  possession.  Plaintiffs  were  entitled  to 
an  injunction  to  restrain  the  defendants  from  proceeding  on  the 
notices  to  treat.     Tlie  defendants  to  pay  the  costs  of  the  action. 


ELSMORE   V.   VALLERIB. 

King's  Bench  Division — Mr.  Justice  Sutton. 

1006-^an.  19.  Feb.  2.3  r  Estates  Gazette,"  Jon.  27,  Feb.  10, 1906. 

Quantity    surveyor — Claim    for  work  done — ^Denial   of 
retainer. 

This  was  a  claim  by  Mr.  Wm.  Henry  Elsmore,  of  10,  Great 
Queen  Street,  to  recover  from  Mr.  Ernest  L.  Vallerie,  of  West- 
cliff-on-Sea,  Essex,  the  sum  ^f  £1,164  4s.  4d.,  charges  for  pre- 
paring bills  of  quantities  for  the  super-structure  iA  the  Hotel 
Vallerie,  pursuant  to  the  instructions  of  defendant's  architect, 
Mr.  W.  L.  Griffiths,  viz.,  IJ  per  cent,  on  the  total  estimated 
cost,  £72,486. 

Mr.  Glasgow  was  counsel  for  the  plaintiff,  and  Mr.  C.  A. 
Russell,  K.C.,  and  Mr.  Chester  Jones  represented  the  defendant. 
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Plaintiff  was  a  quantity  surveyor,  and  defendant  was  an  hotel 
propfrietoor,  and  plaintifC  claimed  from  the  defendant  the  sum 
of  £1,164  for  bills  of  quantities  which  he  prepared  in  connection 
with  the  proposed  Hotel  Vallerie,  near  Southend.  Plaintiff  was 
employed  by  JVfr.  Griffiths,  an  architect,  to  do  the  work,  and  plain- 
tiff's case  was  that  Mr.  Griffiths  was  the  defendant's  architect, 
acting  by  and  with  his  authority  and  knowledge,  in  the  matter. 

The  defence  set  up  was  that  Mr.  Griffiths  was  not  the  defendant's 
architect,  and  did  not  give  the  plaintiff  the  order  to  do  the  work 
with  the  defendant's  authority.  Defendant  said  that  they  and  a 
fiolicitor  named  Mr.  Goldring  were  joint  speculators,  who  were 
going  to  promote  a  company  to  carry  out  the  erection  of  the  pro- 
]x>«ed  hotel,  and  that  they  were  not  to  receive  any  fees  unless  the 
pre  motion  was  succt'ssful.  The  promotion  had  not  been  success- 
ful, and  therefore  the  fees  had  not  been  paid.  Defendant  also 
denied  that  Mr.  Griffiths  had  acted  as  his  agent  in  the  matter. 

The  evidence  as  to  the  facie  sufficiently  appears  from  the  judg- 
ment. 

His  Lordship  said  the  plaintiff  brought  this  action  to  recover  a 
large  sum  for  preparing  bills  of  quantities  on  the  instructions 
of  Mr.  Griffiths,  an  architect,  for  a  proposed  hotel  at  Westcliff, 
which  was  never  built.  The  action  was  brought  against  the  de- 
fendant, and  as  against  him  the  plaintiff  must  fail  unless  he 
ei  uld  show  he  (the  defendant)  authorised  Mr.  Griffiths  to  give 
the  plaintiff  ihe  instructions  he  did.  What  were  the  facts  as 
^iven  to  his  Lordship?  Mr.  Griffiths  swore  that  the  defendant 
instructed  him  to  prepare  plans  and  specifications  for  the  hotel, 
and  particularly  that  he  was  to  get  out  bills  of  quamtities.  Plain- 
tiff knew  there  was  a  scheme  with  regard  to  the  hotel,  but  Mr. 
Griffiths  said  it  was  an  independent  scheme.  Mr.  Goldring,  a 
solicitor,  was  called  and  he  said  the  scheme  was  a  joint  specula- 
tion. Then  he  had  the  evidence  of  the  defendant,  who  said  he 
never  employed  Mr.  Griffiths  as  architect  and  never  gave  him 
any  instructions  as  to  the  preparation  of  bills  of  quantities.  But 
his  Lordship  had  to  look  at  other  facts  in  the  case.  Defendant  in 
the  contract  for  the  purchase  of  the  necessary  land  appeared  as 
the  purchaser,  but  he  did  not  find  any  part  ot  the  money,  and  as 
nominee  his  name  appeared  on  the  prospectus  of  the  proposed 
company,  which  was  going  to  work  the  hotel.  But  that  prospec- 
tus was  never  issued.  Therefore,  the  conclusion  he  came  to  was 
that  the  defendant  was  the  mere  nominee  in  the  matter  and 
selected  for  that  purpose  on  account  of  his  knowledge  in  the 
management  of  hotels.  Mr.  Goldring  was  a  partner  in  the 
scheme,  and  he  was  to  give  his  services  gratuitously  unless  the 
scheme  proved  a  success.  He  (Goldring)  said  the  defendant  was 
to  take  the  contracts  in  his  own  name  as  nominal  owner.  Griffiths, 
he  said,  was  to  prepaore  the  plans  and  specifications  of  what 
was  necessary,  and  was  not  to  look  for  payment  unless  the 
scheme  succeeded  Under  the  scheme  he  (Griffiths)  was  to  have 
&ye  per  cent,  on  the  contract  price  if  he  succeeded,  and  that 
would  have  amounted  to  a  very  large  sum.  Viewing  all  the  cir- 
cumstancei>  of  the  case  and  the  evidence  given,  his  Lordship 
came  to  the  conclusion  that  the  scheme  was  a  speculation  only 
on  the  part  of  the   three    gentlemen,    viz.,  the  defendant    and 
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Griffiths  and.  Goldring.  To  his  mind  that  was  clearly  shown  to 
him  to  be  the  case.  The  further  conclusion  he  arrived  at  was  that 
he  could  not  credit  Griffith's  statement  that  ha  employed  the 
plaintiff  for  and  on  behalf  of  the  defendant.  Whet^r  Griffiths 
misled  the  plaintiff  was  not  for  his  Lordship  to  say.  Judgment 
for  the  defendant,  with  costs. 


ALFORD  V.   THBUPP. 

King's  Bench  Division — Mr.  Justice  Darling  and  a  special 

jury. 

190e— February  d.]  [**  EstaUs  Gazette,'*  February  10, 1908, 

Landlord  and  tenant — Illegal  distress — Door  opened  by 
landlord. 

This  was  an  action  by  Mr.  Reginald  ALford,  an  advertising 
agent,  of  South  Dean,  Ashley  ir'ark  Road,  Walton-on-Thames, 
claiming  from  the  defendant,  £dgar  Charles  Thrupp,  of  Victoria 
Street,  Westminster,  damages  for  illegal  and  wrongful  distress. 
Defendant,  by  his  defence,  denied  that  he  had  acted  illegally  or 
wrongfully,  and  said  the  distress  was  rightly  and  legally  made. 

Mr.  Horace  Avory,  K.C.,  and  Mr.  Gover  appeared  for  the 
plaintiff,  and  Mr.  R.  J.  Drake  represented  the  defendant. 

Mr.  Horace  Avory  said  the  plaintiff  took  his  house  on  a 
twenty-one  years'  lease  from  the  defendant  at  £105  per  annum 
in  1903.  Plaintiff  lived  in  the  house  from  that  date  and  paid 
his  rent  regularly.  There  was  never  any  trouble  or  second  appli- 
cation for  it.  That  continued  till  March  of  last  year.  At  the  end 
of  1804  plaintiff  desired  to  get  rid  of  this  house,  and  in  1905 
he  put  it  into  the  hands  of  the  local  house  agents,  viz.,  Messrs. 
Waterer  and  Sons  and  Messrs.  Waring  and  Co.,  to  let  furnished 
or  unfurnished  or  find  a  tenant  who  would  take  the  lease  off  his 
hands  altogether.  He  left  the  keys  ol  the  tradesmen's  entrance 
to  the  house  with  Messrs.  Waring  and  Co.  in  order  that  they 
might  show  intending  tenants  over  the  house.  Plaintiff  took 
the  latch  keys  with  him.  Amongst  those  who  went  over  the  house 
was  Mr.  Stanley  Brown,  a  stockbroker,  and  he  decided  to  take 
the  house  furnished  for  three  months  at  5gs.  a  week.  Up  to 
March  27  there  had  been  no  application  for  rent  due  on  March 
26.  On  March  28  it  appeared  the  defendant's  solicitors  wrote 
to  their  agents,  Messrs.  Watener  and  Sons,  to  levy  for  £26  5s. 
rent  due  March  25.  On  or  about  that  date  the  defendant,  in 
ooropany  with  Mr.  Boulton,  of  Messrs.  Waring  and  Co.,  went 
over  the  house  for  the  purpose  of  seeing  that  repairs  had  been 
done  in  accordance  with  the  covenants  of  the  lease,  and  on 
March  30  he  went  over  it  again.  When  they  left,  eveiything  was 
apparently  safe.  On  Saturday  afternoon,  April  1,  plaintiff  again 
went  to  his  house,  and  he  was  surprised  to  find  a  man  in  his 
dining  room  with  the  fire  alight,  and  in  reply  to  questions,  the 
man  said  he  had  been  put  in  possession  for  rent  On  Monday 
morning  plaintiff  went  to  his  bankers  and  drew  the  money  and 
paid  the  brokers  out.  Through  this  act  of  the  d^endant,  Mr. 
Brown  had  declined  t-o  take  the  house,  and  plaintiff  had  lost  a 
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valuable  let.  In  addition,  his  freputation  liad  been  injured 
locally,  and  his  credit  Tuined. 

After  plaintiff  had  given  evidence  in  support  of  his  counsePs 
opening  statement,  and  Mr.  Stanley  Brown  and  Mr.  Boulton 
had  been  called  on  his  behalf, 

Mr.  Drake,  for  the  defence,  maintained  that  there  had  been 
no  illegal  distress. 

Defendant  was  called,  and  admitted  that  whem  he  went  over 
the  house  with  Mr.  Boulton  he  unlocked  the  garden  door  and 
left  it  unlocked  for  the  broker's  man  to  go  in.  He  left  it  open 
for  that  purpose.  When  he  left  the  house  he  went  to  Messrs. 
W'aterer's  office  and  said,  "  I  have  unlocked  a  door  and  your  man 
can  get  in  now."    He  saw  that  the  house  was  full  of  furniture. 

His  Lordship  said  upon  the  evidence  he  should  rule  that  the 
defendant  had  illegally  distrained,  so  the  only  question  that 
remained  was  one  of  damages. 

The  jury  returned  the  following  verdict: — "Tlie  jury  are  of 
opinion  that  the  plaintiff  has  lost  nothing  more  than  £2  lis.'' 

Judgment  was  then  entetred  for  the  plaintiff  for  £2  lis. 

This  sum  was  the  amount  the  plaintiff  paid  the  brokers  for  costs 
of  the  alleged  distress. 


DEAN  V.  MAYOR  AND  CORPORATION  OF  MIDDLESBROUGH. 

King's  Bench  Division — The  Lord  Chief  Justice  and  Mr. 
Justice  Kidley. 

1906— February  6.]  ['*  Eatatea  Gazette,"  February  10, 1908. 

BuildiDg — Deposit  of  plans  with  local  authority— Kefusal 
to  approve  plans — Ground  for  refusal,  whether  local 
authority  bound  to  give. 

This  was  a  motion  on  behalf  of  the  plaintiff  for  a  rale  nisi  for 
a  mandamus  directel  to  the  Corporation  calling  upon  them  to 
show  cause  why  they  refused  to  approve  a  certain  plan  deposited 
with  the  Corporation  in  connection  with  the  proposal  to  erect  fif- 
teen houses  on  the  west  side  of  Lothian  Road. 

Mr.  Herbert  Smith,  for  the  plaintiff,  said  that  his  client,  a 
builder,  proposed  to  erect  the  houses  in  question,  and  duly  de- 
posited the  plans  in  compliance  with  the  local  bye-laws.  The 
Corporation  refused,  and  still  continued  to  refuse  to  lapprove,  the 
plans.  What  the  plaintiff  complained  of  was  that  the  Corpora- 
tion declined  to  assign  any  reason  for  their  action,  although  it 
had  been  pointed  out  to  them  that  all  the  statutory  requirements 
had  been  complied  with.  The  plans  had  been  refused  approval 
aomo  time  ago,  and  on  Tuesday  last  week  they  were  again  laid 
before  the  local  authorities  land  again  disapproved,  althoueh 
his  client  had  had  no  notice.  On  being  written  to  asking  for  the 
reason,  the  reply  of  the  official  was  that  he  had  no  instructions  to 
comply  with  the  request.  His  case  was  that  the  Corporation  were 
not  acting  bona  fide.  His  client  had  sent  in  plans,  which  it  was 
sworn  on  affidavit  were  in  accordance  with  the  bye-laws,  and  the 
builder  had  a  statutory  right  to  get  an  answer. 
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The  Lord  Chief  Jastioe  said  that  in  his  opinion  the  rule  ought 
not  to  be  granted.  All  the  affidavit  said  was  that  the  approval  of 
the  plans  had  been  twioe  refused,  and  that  they  were,  in  the  appli- 
cant's belief,  in  acoordance  with  the  bye-laws.  In  order  that  a 
rule  should  be  granted  there  should  be  shown  that  the  loaaJ 
authority  were  not  acting  properly  on  matters  within  their  dis- 
cretion. 

Mr.  Justice  Ridlev  concurred. 


LEWIS  AND  SALOME   V.   THE   CHARINa    CROSS   AND    HAMP- 
STEAD  BAILWAY  COMPANY. 

Chancery  Division — Mr.  Justice  Warrington. 

1906— February  8.]  ['*  Estates  Gazette  "  Febmary  10, 190<L 

Building — Tube  construction — ^Party  wall — Claim  for  in- 
junction to  restrain  interference  with — London  Building 
Act,  1894. 

This  was  an  action  by  the  plaintiffs  for  an.  injunction  to  restrain 
the  defendants  wrongfully  interfering  with  the  plaintiffs'  pre- 
mises. 

Mr.  Rowden,  K.C.,  Mr.  R.  Cunningham  Glen  and  Mr.  P.  B. 
Morle  appeared  for  the  plaintiffs,  and  Mr.  Roskill,  K.C.,  and  Mr. 
A.   Cartraell  represented  the  defendants. 

It  appeared  that  the  plaintiffs  were .  the  Leaseholders  of  22, 
Cranboume  Street,  under  Lord  Salisbury.  The  defendant  com- 
pany had  secured  powers  for  making  a  tube  railway  from  Charing 
Cross  to  Hampstead,  the  line  of  the  railway  going  along  the 
Charing  Cross  Road.  That  road  intersected  Cranboume  Street 
almost  at  right  angles  and  the  defendants  proposed  to  make  a 
station  at  the  junction  of  the  two  roads.  Under  their  com- 
pulsory powers  the  defendants  were  entitled  to  take  certain  houses. 
No.  21  being  outside  the  limits  of  their  compulsory  powers,  they 
acquired  it  for  extraordinary  purposes.  In  pulling  down  No.  21, 
plaintiffs  contended  that  the  company  interfered  with  the  party 
structure  between  Nos.  21  and  22,  which  jeopardised  the  safety 
of  plaintiffs'  house. 

His  Lordship,  in  his  judgment,  said  the  railway  company 
argued  that  they  were  entitled  by  the  Building  Act  of  1893  and 
the  Act  of  1845  to  demolish  the  adjoining  building.  If  in  so 
doing  they  interfered  with  a  party  structure  and  did  that  which 
they  could  not  as  an  ordinary  owner  do  without  the  requisite 
notice,  they  said  that  under  their  special  powers  it  did  not  matter. 
His  Lordship  held  that  though  the  Act  authorised  the  demolition 
of  a  building  it  said  nothmg  about  interfering  with  a  party 
structure.  It  seemed  to  him,  therefore,  that  the  company's 
statutory  enactment  could  not  be  read  as  authorising  them  to  act 
as  they  did  without  giving  notice.  As  a  matter  of  law,  if  the 
railway  company  was  a  building  owner  within  the  meaning  of 
the  London  Building  Act,  1894,  it  was  incumbent  upon  them  to 
give  the  plaintiffs  the  ordinary  party  wall  notices.  His  Lordship 
found  as  a  fact  that  Ihe  defendants  were  not  the  building  owners, 
because  what  they  had  done,  inasmuch  as  the  work  was  practi- 
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cally  completed  at  the  time  the  writ  was  issued,  was  not  in  any 
way  an.  interference  with  a  party  structure.  It  was  quite  true 
that  in  some  extremely  triviajl  respects  there  had  been  some 
affecting  of  the  party  structure,  but  tliey  were  so  trivial  that  the 
Court  ought  not  to  take  any  notice  of  them.  What  the  defen- 
dants had  done  was  to  pull  down  the  adjoining  building,  and 
not  to  pull  down  or  affect  in  any  way  the  party  structure.  There 
was  no  ground  for  an  injunction,  and  therefore  the  plaintiffs 
could  not  obtain  the  relief  they  asked  for.  By  their  letter,  how- 
ever, the  defendants  intended  to  set  up  a  special  right  to  exemp- 
tion from  the  obligation  of  giving  notice  under  the  Building  Act, 
and  theiefore  the  plaintiffs  had  some  justification  in  issuing  the 
writ.     The  action  would,  therefore,  be  dismissed  without  costs. 

The  expert  witnseses  who  were  called  for  the  plaintiffs  were 
Mr.  William  Woodward  Mr.  Wm.  Alfred  Ball  and  Mr.  G.  A. 
Lansdown. 

For  the  defendants,  Mr.  T.  H.  Watson,  Mr.  Leslie  W.  Green  and 
Mr.  Howard  Chatfeild  Clarke. 


GARLAND-SMITH  AND   CO.   V.  VICKERS. 

King's  Bench  Division — Mn  Justice  Farwell. 

l»Oe-February  5.]  [**  Estates  Gazette/'  February  10, 1906. 

Commission — ^Estate    agents — Several    agents — Sale  of 
house — Effective  introduction. 

This  was  an  action  by  Messrs.  Garland-Smith  and  Co.,  auc- 
tioneers and  estate  agents,  71,  Park  Street^  Grosvenor  Square, 
W.,  to  recover  from  the  defendant,  Col.  Viokers,  a  third  share  in 
the  commission  on  the  sale  of  55^  Park  Street,  Mayfair,  to  the 
Duke  of  Abercom  for  the  sum  of  £28,500. 

Plaintiff's  case  was  that  in  August,  1904,  he  had  a  communi- 
cation made  to  him  with  reference  to  a  house  of  this  character. 
He  wrote  the  defendant  for  particulairs,  and  in  reply  received 
full  particulars  of  the  house  and  that  the  price  asked  was  £35,000. 
Plaintiff  vrrote  to  the  Duke  of  Abercom  in  February,  1005,  call- 
his  attention  to  the  house  and  enquiring  if  he  would  make  an 
offer.  Eventually  th^  Duke  wrote  that  he  was  not  prepared  to  do 
so.  Later  on  defendant  told  plaintiff  that  he  had  instructed 
another  firm  to  sell  the  house  by  public  auction,  as  he  had  had 
no*  success  in  finding  a  purchaser  by  private  treaty.  He  dis- 
tinctly asked  the  defendant  if  he  should  continue  to  deal  directly 
with  him,  and  he  said  yes.  The  house  was  put  up  for  auction 
on  March  29,  but  as  the  reserve  was  not  reached  it  was  bought 
in.  Eventually  the  Duke  purchased  for  £28,500,  and  plaintiff 
now  claimed  his  share  of  the  commission,  he  having  introduced 
the  property  to  the  Duke. 

Defendant,  by  his  defence,  said  he  placed  the  house  in  the 
hands  of  several  agents,  viz.,  Messrs.  Mabbett  and  Edge,  Messrs. 
Hamnett  and  Co.  and  Messrs.  Grogan  and  Boyd.  Eventually  the 
house  was  sold  through  Messrs.  TroUope.  Defendant  said  plain- 
tiff was  not  effective  in  introducing  a  purchaser. 
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Mr.  M.  Lush,  K.C.,  and  Mr.  C.  Smith  were  ocmnsel  for  the  plain- 
tiff, and  Mr.  Dickens,  K.C.,  and  Mr.  Hansell  represented  the 
defendant. 

After  cvidx?noe  had  been  given  for  the  plaintiff, 

Col.  Vickers  stated  that  he  put  the  house  in  the  hands  of  several 
agents.  He  did  not  consider  that  the  plaintiff  had  influenced  the 
mind  of  the  Duke  to  purchase  the  house  or  that  he  was  effective 
in  his  introduction  of  a  purchaser. 

Mr.  H.  N.  Dowler,  of  Messrs.  Mabbett  and  Edge,  said  the  house 
was  placed  in  their  hands  for  sale.  It  was  also  on  the  books  of 
Messrs.  Hamnett  and  Co.  His  firm  brought  the  property  to  the 
notice  of  the  Duke.  (^  March  29  they  offered  the  property  at 
auction,  but  the  reserve  was  not  reached.  Immediately  after,  they 
had  a  communication  from  Messrs.  Trollope,  and  through 
them  it  was  sold  to  the  Duke. 

Mr.  James  Baker,  of  Messrs.  Trollope,  said  they  acted  as 
agents  to  the  Duke  in  this  matter.  In  March,  1906,  the  Duke 
came  to  them  in  reference  to  the  house.  As  the  property  was 
being  put  up  for  auction,  they  saw  the  Duke,  and  he  gave  them 
power  to  bid  up  to  a  certain  amount.  He  attended  the  sale,  but 
the  property  wbb  bought  in.  He  then  consulted  the  Duke,  and 
the  following  day  wemt  to  Messrs.  Mabbett  and  Edge  and  pur- 
chased the  property  for  the  Duke  at  £28,500. 

Mr.  J.  J.  Boyd,  of  Messrs.  Grogan  and  Boyd,  estate  agents, 
of  125,  Piccadilly,  stated  that  he  sent  particulars  of  the  property 
to  the  Duke. 

After  hearing  counsel, 

His  Lordship  said  the  question  here  was  a  mere  question  of 
fact.  He  found  that  the  plaintiff  did  not  find  a  purchaser  for 
the  property,  and  the  action  failed.  He  accepted  the  defendant's 
account  of  the  interview  of  February  10,  and  he  did  not  believe 
that  the  defendant  told  plaintiff  that  he  might  go  on  and  deal 
directly  with  him.     Action  dismissed,  with  costs. 


LOUND  AND  DOUET  V.  HENDERSON  AND  OTHERS. 

King's  Bench  Division — Mr.  Justice  Parwell. 

1906-February  6.]  p  Estates  Gazette,"  Febrtuuy  10, 1908. 

Commission — Valuer — Sale  of  hotel. 

This  was  an  action  by  the  plaintiffs,  Messrs.  Lound  and  Douet, 
valuers  of  licensed  properties,  of  16,  Hart  Street,  Bloomsbury, 
W.C,  to  recover  from  the  defendants  the  sum  of  £155  commis- 
sion on  the  sale  of  the  Avenue  Hotel,  ShaftesbuTy  Avenue.  De- 
fendants denied  that  the  plaintiffs  had  earned  their  commission, 
the  sale  not  being  carried  through  by  them  within  the  stipulated 
period.  Defendants  were  the  trustees  under  the  will  of  the  late 
Mr.  Henderson.  They  put  the  place  in  the  hands  of  the  plaintiffs 
to  find  a  purchaser,  part  of  the  arrangements  for  the  sale  being 
"that  in  the  event  of  no  sale  at  the  date  of  auction  or  within 
six  months  of  such  date,"  the  plaintiffs  to  charge  expenses  only. 
Plaintiffs  said  they  brought  the  hotel  to  the  notice  of  a  pur- 
chaser.    The  sale  did  not  take  place  immediately,  owing  to  some 
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difference  as  to  price.  But  terms  were  eventually  arrived  at,  and 
the  person  they  introduced  purchased.  They,  therefore,  claimed 
their  commission.  The  sale  transfer  did  not  take  place  till  the 
expiration  of  the  six  months  stipulated,  but  plaintiffs  said  that 
the  parties  were  at  one  prior  to  that  period,  although  the 
final  transaction  did  not  take  place  till  afterwards. 

His  Lordship  held  that  the  plaintiffs  had  not  proved  that  they 
were  entitled  to  the  commission,  and  dismissed  the  action,  with 
<;csts. 


PENNINGTON   V.   DRAKE. 

King's  Bench  Division — Mr.  Justice  Farwell. 

1906-February  7.]  ["  Estates  Gazette."  February  10. 1906. 

■Commission — Estate  agent — Alleged  contract  for  sale  of 
property — Sale  not  completed — Claim  of  agent  to  com- 
mission. 

This  was  an  action  by  tli^  plaintiff,  an  auctioneer  and  estate 
agent  of  Richmond  and  Strawberry  Hill,  fo  recover  from  the  de- 
fendant, Mr.  C.  A.  Drake,  a  builder  and  contractor,  of  High 
Street,  Teddinigton,  commission  on  £7,800,  being  the  purchase 
price  of  twelve  houses  on  the  Adney  Park  Estate,  Teddington. 

Mr.  Heber  Hart  apx)eai^  for  the  plaintiff,  and  Mr.  Dickens, 
K.C.,  and  Mr.  Grim  wood  Mears  represented  the  defendant. 

Mr.  Heber  Hart  stated  that  the  plaintiff's  case  was  that  a 
bargain  between,  plaintiff  and  defendant,  contained  in  a  memo- 
rajidum  of  September  17,  1904,  was  oome  to  by  which  the  plain- 
tiff was  to  introduce  a  purchaser  for  twelve  houses.  He  did  so, 
but  it  turned  out  that  there  was  something  wrong  with  the  title 
and  the  purchase  was  not  completed.  This  contention,  however, 
was  that  if  the  sale  did  not  come  off  through  a  defect  in  title, 
which  the  owner  did  not  disclose  to  the  agent  at  the  time  of  his 
•employment  the  right  of  the  agent  to  his  commissioai  was  not 
affect^  thereby. 

Mr.  Mears,  for  defendant,  submitted  tha.t  in  trying  to  extract 
from  a  series  of  letters  a  contract,  plaintiff  could  not  stop  at  a 
particular  point  and  say  "there  is  a  contract  final  and  conclu- 
sive." But  the  correspondence  must  be  looked  at  as  a  whole 
and  it  would  bo  found  that  a  condition  was  brought  into  the 
discussion  upon  which,  whatever  the  terms  of  a  preceding  agree- 
ment might  be,  there  was  no  ultimate  agreement.  Proceeding, 
counsel  said  defendant  employed  the  plaintiff  to  procure  a  pur- 
•chaser  who  was  willing  and  ready  to  enter  into  a  contract  to  buy 
on  such  terms  as  thf  defendant  was  prepared  to  sell  and  commis- 
sion was  to  be  payable  in  the  event  of  such  a  sale.  But  the  de- 
fendant and  the  would-be  purchaser  were  never  at  one  and  the 
plaintiff  could  only  recover  if  it  was  shown  that  he  procured  a 
purch>aser  so  that  in  the  event  of  an  action  against  that  purchaser 
file  defendant  would  have  succeeded. 

Mr.  Hart  contended  that  it  was  no  part  of  his  case  that  there 
was  an  enforceable  contract.  The  question  was,  what  was  the 
•contract  between  the  plaintiff  and  the  defendant,  not  what  were 
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the  lelations  between  the  defendant  and  the  purchaser,  bat  did 
the  plaintiff  or  did  he  not  find  a  person  willing  to  enter  into  a 
contract  to  buy  upon  the  terms — expressed  or  implied — upon 
which  the  defendant  authorised  him  to  negotiate. 

His  Lordship  said  that  although  the  parties  continued  to 
negotiate  about  a  contract  to  be  entered  into,  such  a  contract  wa& 
never  entered  into,  the  real  stumbling  block  being  the  question, 
not  of  a  restrictive  covenant,  but  of  a  mortgage.  He  found  as  a 
fact  that  the  plaintiff  never  did  procure  anybody  who  was  willing 
to  enter  into  such  a  contract  as  a  purchaser.  Action  dismissed^ 
with  costs. 


AUSTEN   V.   PABKINSON. 

Preston    County    Court. 

190ft-February  6.]  [**  Estates  Oaxette,"  February  17, 1906. 

Landlord  and  tenant — ^Agricultural  holding — Custom  of 
country — ^Yardage — Sale  of  hay  in  alleged  breach  of 
agreement. 

This  was  an  action  by  Mr.  Richard  Austen,  of  Vine  House 
Farm,  Lea,  against  Mr.  Richard  Parkinson  for  non-fulfilment  of 
an  agreement. 

Mr.  Ambler  was  for  the  plaintiff,  and  Mr.  Geo.  Oakey  repre- 
sented the  defendant. 

The  plaintiff's  case  was  that  it  was  the  custom  in  that  part  of 
Lancashire  that  when  the  tenant  sold  the  hay  off  the  faorm  during 
his  tenancy  he  paid  a  shilling  a  yard  to  the  landloord.  The  de- 
fendant had  been  the  tenant  of  the  farm,  and  it  was  contended 
that  he  sold  141  yaxds  of  hay  off  the  farm  on  October  31,  1004, 
and  afterwards  refused  to  carry  out  the  agreement. 

For  the  defence,  Mr.  Oakey  said  it  was  a  question  whether  it 
was  the  custom  of  the  country.  On  the  day  of  the  sale  Mr. 
Parkinson  went  to  look  at  the  farm,  and  the  sale  was  practically 
over  when  he  got  there.  He  met  the  owner  and  asked  him  if  the 
farm  was  to  let.  The  owner  replied  that  it  was,  and  that  he 
was  going  to  advertise  it.  The  owner  took  him  round  the  farm, 
showed  him  the  boundaries,  and  nothing  further  was  done  that 
day.  When  Parkinson  saw  the  farm  duly  advertised  he  wrote  to- 
the  plaintiff  offering  £55  a  year  rent.  Eventually  plaintiff  agreed 
to  take  defendant  as  tenant,  and  nothing  further  was  mentioned. 
Mr.  Parkinson  took  possession  of  the  land  on  March  25,  1902. 
and  the  house  in  the  May  following.  There  was  no  boy  what- 
ever on  the  farm  when  he  took  possession  and  only  three  loads  of 
manure.  He  had  to  buy  hay  as  soon  as  he  got  his  stock,  and 
he  had  to  continue  buying  hay  during  the  whole  of  his  tenancy. 
Some  time  after  he  received  a  form  of  an  agreement  of  letting, 
but  he  took  no  notice  of  it.  The  agreement  was  never  siioied,  and 
the  reason  he  took  objection  to  it  was  because  he  had  to  pay 
.vardage  at  the  expiration  of  the  tenancy.  On  February  2,  1904, 
the  defendant  gave  the  plaintiff  the  usual  twelve  months*  notice 
to  quit,  and  left  in  February,  1905.  On  October  31  previously 
he  had  a  sale  and  he  sold  the  stock  and  141  yards  of  hay.     A  lot 
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of  the  hay  was  what  he  had  bought  himself,  and  had  taken  on 
the  premises.  After  the  sale  he  kept  four  horses,  a  cow  and  a 
calf,  and  tliese  he  kept  to  February,  1905.  Be  had  to  buy  hay  for 
them,  and  when  he  left  the  farm  there  were  something  like 
twenty-five  loads  of  manure  left  there.  On  February  2  he  met 
the  plaintiff  and  offered  to  pay  his  rent,  but  the  plaintiff  said 
he  wanted  yardage  as  well.  Parkinson  refused  to  pay,  and  plain- 
tiff said  he  would  have  the  rent  and  yardage  or  nothing  at  all ; 
he  also  claimed  for  tithe.  Afterwards  the  plaintiff  was  paid  his 
rent  and  said  nothing  about  the  tithe  or  yardage.  Twelve  months 
after  there  came  that  claim  for  yardage. 

The  defendant  was  called,  and  stated  that  he  had  never  paid 
yardage. 

John  Nixon  and  Richard  Singleton,  farmers,  of  Lea;  said  they 
had  never  heard  of  the  custom  of  paying  yardage. 

His  Honour  gave  a  verdict  for  the  defendant. 


EAST   HAM   CORPORATION   V.  ILFORD  GAS  COMPANY  ; 

OCEAN  ACCIDENT  AND  GUARANTEE  CORPORATION,  LTD. 

V.  ILFORD  GAS  COMPANY. 

Court  of    Appeal — Lords  Justices    Vaughan  Williams^ 
Stirling  and  Fletcher  Moulton. 

190&-February  7.]  T  Estates  Gazette,"  February  17. 190d. 

Flooding — Damage  to  property. 

These  appeals  had  been  set  down  by  tlie  defendants,  the  Ilford 
Gas  Company,  the  first  of  which  was  tried  before  the  Lord  Chief 
Justice  and  a  special  jury  and  the  other  before  Mr.  Justice  Law- 
rance  and  a  special  jury  ("  Estates  Gazette  Digest  of  Cases,"  1905, 
p.  366  ;  and  Estates  Gazette,  July  8,  July  15  and  July  29.  1905. 
and  February  3,  1906,  ante  p.  49). 

The  claim  by  the  plain  tins  in  each  instance  had  refer^ace  to* 
damage  resulting  from  the  Overflowing  'of  la  stream,  caused 
through  the  alleged  negligence  of  the  defendants  or  their  work- 
men, to  certain  house  property  at  Ilford,  in  which  the  interest 
of  the  Ocean  Accident  and  Guarantee  Corporation  was  that  (^ 
mortgagees.  In  both  actions  judgment  went  for  the  plaintiffs, 
and  the  question  of  damages  was  referred  to  an  official  referee. 

Mr.  Sylvain  Mayer  said  he  appeared  for  the  gas  company  in 
these  two  appeals.  The  matter  had  now  been  before  the  official 
referee,  who  had  found  that  in  the  one  case  the  damajge  amounted 
to  £150  and  in  the  other  to  £120.  In  view  of  the  trivial  amount 
the  damages  came  to,  the  company  had  decided  to  pay,  and  not 
proceed  with  the  matter.  He  jiow  asked  for  leave  to  withdraw 
both  appeals. 

Mr.  L.  M.  Richards,  for  the  East  Ham  Corporation,  said  his 
clients  were  willing  for  the  appeal  in  their  case  being  thua 
disposed  of.  He  understood  that  Mr.  D.  C.  Leek,  for  the  Ocean 
Accident,  was  also  instructed  to  consent.  He  asked,  however, 
for  his  costs  of  the  day,  as  he  had  been  brought  there  on  notice. 

Lord  Justice  Vaughan  Williams  said  that  these  appeals  must 
be  treated  as  abandoned  appeals,  therefore  the  master  would  deal 
with  the  costs  of  this  application  when  he  had  the  matter  before 
faim  on  taxation. 
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GBOVB   V.   SBAUCH  AND    OTHBRS  ;    GRIFFIN    V.   SBABCH. 

Chancery  Division — Mr.  Justice  Kekewich. 

ISOe-Febmary  7,  la]  V  Eitatee  Oasette.*'  February  17, 1908. 

Vendor  and  purchaser — ^Action  by  beneficiaries  to  restrain 
completion  of  sale  by  trustees — ^Alleged  undervalue — 
Claim  by  purchaser  for  specific  performance. 

The  first  action  was  by  the  plaintiffs  to  leetrain  the  defendants 
William  Search,  Ernest  Sydney  Ck>al8on  and  Richard  Michael 
Griffin,  of  Leamington,  from  ootpipleting  or  carrying  into  effect  a 
proposed  contract  for  the  sale  of  certain  property  at  Leamingtcm. 
The  second  action  was  brought  by  the  purchaser  against  the 
trustees  of  the  will  for  specific  performance  of  the  contract. 

The  action  waa  brought  by  ben^ciaries  under  the  will  of  Philip 
Grove,  deceased,  to  restrain  the  trustees  from  carrying  out  an 
agreement  for  the  sale  of  a  house  forming  part  of  the  testator's 
estate  and  to  restrain  the  purchaser  from  proceeding  with  an 
agreement  for  the  purchase  of  Quom  House  by  reason  of  the 
undervalue  of  the  property  comprised  in  the  contract.  The 
plaintiffs  alleged  that  the  house  was  proposed  to  be  sold  at  a 
price  which  was  inadequate,  and  that  it  would  be  a  breach  of 
trust  to  complete  the  contract.  It  was  alleged  that  if  the  sale  were 
carried  out  it  would  involve  a  loss  of  income  to  the  testator's 
estate  of  £107  per  annum,  and  that  the  price  at  which  it  was 
proposed  to  sell  the  house  was  very  inadequate. 

Tne  defendants  denied  that  the  sale  would  not  be  for  the  best 
price  which  could  reasonably  have  been  obtained  for  the  premises, 
and  asserted  that  due  care  bad  be^i  taken  to  ascertain  the 
realisable  value  of  the  premises.  The  trustees  further  said  that 
they  acted  properly  and  with  due  regard  to  their  position  as 
trustees  and  in  the  best  interest  of  the  estate,  and  that  they  were 
advised  to  accept  an  offer  of  £3,000  for  Quom  House  after  con- 
sulting with  Messrs.  Bebenham,  Tewson  and  Co.  The  defendants 
also  denied  that  the  sale  would,  if  carried  out^  involve  a  loss  of 
income  to  the  testator's  estate  of  £107  per  annum. 

Mr.  P.  Ogden  Lawrence,  K.C.,  and  Mr.  Clayton  appeared  for 
the  plaintiffs  ;  and  Mr.  Ingpen,  K.C.,  and  Mr.  Whinney  for  the 
defendant  Search  ;  and  Mr.  Stewart  Smith,  K.C.,  M.P.,  and  Mr. 
Farrer  for  the  defendant  Griffin. 

Mr.  Lawrence  was  proceeding  with  his  opening  of  the  plaintiffs' 
case,  when,  on  his  Lordship's  suggestion, 

Mr.  Ingpen,  who  represented  the  trustees,  addressed  him  on 
the  question  of  justification  of  the  trustees'  action.  Mr.  Ingpen 
called 

Mr.  Search,  one  of  the  trustees,  who  explained  the  circum- 
stances which  led  the  trustees  to  entertain  the  offer  to  sell  at  a 
sum  of  £3,000. 

Mr.  Search,   in  cross-eraminatiooi  by  Mr.  Lawrence,   eaid  he 
not  aware  that  an  offer  of  over  £4,000  had  been  made  for 
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Qaom  House.  He  did  not  know  the  terms  of  the  lease,  and 
Mr.  Griffin,  if  he  wanted  to  break  the  lease  at  the  end  of  the 
first  seven  years  would  have  to  give  notice  before  the  25th.  He 
•did  not  know  that  it  would  be  difficult  to  realise  at  an  advantage 
if  it  were  not  known  whether  the  lease  could  be  broken  or  not. 
Before  placing  the  property  in  the  hands  of  Messrs.  Debenham, 
Tewson  and  Ck).  he  had  not  obtained  any  valuation.  He  left  the 
matter  to  Messrs.  Debenham,  Tewson  and  Co. 

Asked  whether  it  was  the  fact  tJiat  when  instructions  were 
^iven  to  Messrs.  Debenham,  Tewson  and  Co.  there  was  over  £6,000 
in  hand  belonging  to  the  estate, 

Witness  said  it  was  quite  possible. 

Mr.  Coulson,  solicitor,  one  of  the  trustees,  and  a  defendant, 
said  that  he  acted  for  the  testator  in  his  lifetime  for  over  twenty 
years,  and  took  steps  to  make  himself  acquainted  with  the  testa- 
tor's Leamington  property.  He  saw  his  oo-trustee  from  time  to 
time  and  took  steps  with  him  to  carry  out  the  directions  of  the 
testator's  will. 

Cross-examined  by  Mr.  Lawrence,  witness  said  no  formal  notice 
liad  been  given  to  break  the  lease,  but  Ke  had  reason  to  believe 
that  it  would  be  broken.  H©  knew  that  property  in  Leamington 
was  not  in  a  very  flourishing  condition  from  enquiries  which  he 
had  made. 

Asked  what  were  the  special  circumstances  justifying  the  trus- 
tees in  selling  the  property  at  a  sacrifice. 

Witness  said  that  the  trustees  were  confronted  with  the  fact 
that  they  would  probably  have  two  empty  houses  on  their  hands, 
both  mortgaged,  which  would  mean  an  outgoing  of  £100  a  year. 
In  addition  to  that,  they  were  informed  by  Messrs.  Debenham, 
Tewson  and  Co.  that  the  house  would  require  a  considerable 
amount  spent  in  repairs.  They  further  thought  that  there  was  a 
possibility  of  Quom  House  being  left  permanently  empty. 

Mr.  Harry  Sinclair  Adams,  of  Messrs.  Debenham,  Tewson  and 
Co.,  described  an  interview  which  he  had  with  Mr.  Coulson  and 
«tated  the  circumstances  under  which  he  received  authority  to  go 
to  Leamington  and  to  advertise  the  property  for  sale.  At  that 
time  the  property  market  was  in  a  very  depressed  state. 

Asked  whether  he  thought  £3,000  was  a  proper  sum  to  be 
aooepted,  witness  said  that  from  what  he  heard  subsequently  he 
-certainly  thought  the  sum  was  sufficient. 

Mr.  Horace  Bentley  Debenham  said  that  they  were  introduced 
to  this  property  by  a  local  solicitor,  and  the  last  witness,  in 
whom  the  firm  had  complete  confidence,  was  sent  down  to  Leaming- 
ton to  inspect  the  property  and  to  deal  with  it. 

Mr.  Justice  Kekewich  said  the  only  question  was  not  whether 
they  had  got  the  best  price,  but  whether  they  had  acted  honestly. 

Mr.  Ernest  James  Bigwood  said  he  valued  the  house  at  £3,000 
on  the  basis  of  £200  rental. 

Mr.  Lawrence  then  called  evidence  on  behalf  of  plaintiffs'  case. 

Mr.  Joseph  Antony  Locke  valued  Quom  House  at  from  £4,000 
to  £4,200.  It  was  ridiculous  to  say  that  the  house  was  not  worth 
more  than  £3,000. 

Mr.  C.  O.  P.  Pemberton  also  gave  evidence. 

His  Lordship,  in  giving  judgment,  said  it  was  contended  that 
this  sale  ought  to  be  impeached  on  two  grounds,  first,  undue  haste, 
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and  secondly,  improvidence.  As  to  the  first  ground,  after  looking 
at  all  the  circumstances  of  this  case,  he  came  to  the  conclusion 
that  the  trustees  were  quite  right  in  desiring  to  realise  the  testa- 
tor's estate  as  soon  as  they  possibly  could.  He  found  that  Quom 
House  was  let  at  £225  a  year,  with  power  to  the  tenant  to  break 
his  lease  at  the  end  of  the  first  seven  years,  and  it  was  said 
that  he  intended  to  give  that  notice.  In  those  circumstances  it 
was  impossible  for  the  trustees  to  sell  the  house  properly,  except 
to  the  tenant  himself,  since  they  could  not  know  whether  the 
notice  to  determine  would  be  given  or  not,  but  that  consideration 
did  not  apply  in  the  least  to  a  sale  to  the  tetnant,  and  he  saw  no 
evidence  of  undue  haste  on  the  part  of  the  trustees.  Then  as  to 
improvidence.  It  was  said  that  the  trustees  had  oonsulted  the 
solicitors  of  the  beneficiariee  as  to  the  value  of  this  property  for 
probate  and  had  accepted  the  valuation  of  the  solicitors,  and  that 
they  did  not  consult  them  again  as  to  the  sale.  But  in  his  opinion 
there  was  no  obligation  on  the  trustees  to  communicate  with  the 
solicitors  of  the  beneficiaries  at  all.  Then  it  was  said  that  the 
trustees  never  had  a  valuation  of  the  property  made  at  the  time. 
"What  they  did  was  to  instruct  Messrs.  Debenham,  Tewson  and 
Co.  not  to  sell,  but  to  report  with  a  view  to  a  sale.  Although 
Mr.  Adams  was  not  a  qualified  valuer,  he  was  thoroughly  quali- 
fied for  the  purpose  for  which  he  was  employed,  viz.,  to  inspect 
and  report.  When  the  offer  of  £5,000  was  made,  the  trustees  at 
first  would  have  nothing  to  do  with  it,  seeing  that  the  property 
was  mortgaged  for  £3,500,  and  was  valued  at  probate  for  £4,100. 
and  they  refused  to  consider  the  matter  unless  they  had  a  report 
in  writing  under  the  signature  of  the  firm.  That  report  was 
duly  made  and  signed  by  the  firm  and  the  trustees  acted  upon  it. 
There  was  some  evidence  at  the  trial  that  a  little  more  might 
have  been  got  for  the  property,  but  evidence  of  that  kind  ought 
always  to  be  accepted  with  a  large  pinch  of  salt.  There  was  cer- 
tainly a  depression  in  the  market  at  the  time  of  the  sale,  and  that 
weighed  very  much  with  Messrs.  Debenham,  Tewson  and  Co.  His 
Lo^hip  was  not  convinced  on  the  evidence  that  there  was  any 
market  for  a  house  of  this  kind  at  a  large  price  or  at  any  price, 
and  it  might  have  been  in  the  market  at  the  present  moment. 
Suppose  the  trustees  had  taken  a  different  course  and  had  not 
accepted  the  offer  and  had  taken  the  risk  of  Mr.  Griffin  keeping 
on  the  lease,  in  his  opinion  they  would  have  acted  very  culpably. 
He  did  not  think  it  necessary  that  they  should  take  another 
opinion.  He  had  no  reason  to  doubt  that  Messrs.  Debenham, 
Tewson  and  Co.  gave  good  advce,  notwithstanding  that  the  price 
was  £500  less  than  the  mortgage  debt  and  more  than  £1,000  less 
l^an  the  probate  valuation,  llie  most  that  could  be  said  against 
the  trustees  was  that  they  had  committed  an  error  of  judgment^ 
but  he  was  not  convinced  even  of  that.  Taking  the  test  laid  down 
by  Lord  Justice  Mellish,  it  would  be  wrong  to  impeach  this 
contract.  Mr.  Griffin  was  therefore  entitled  to  specific  perform- 
ance, and  the  trustees  must  be  kept  harmless  at  the  expense  of  the 
trust  estate. 

Judgment  accordingly. 

Mr.  E.  Pennington  was  retained  as  an  expert  witness,  but 
not  called. 
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PEEBLES-CHAPLIN    V.    CANCELLOR,    HILL  AND  WILLIAMS. 

Winchester  County  Court — ^His  Honour  Judge  Gye. 

1906-Jimuary  10»  9a]  £•*  Estates  Gazette,"  Jan.  20.  Feb.  17. 1906. 

Drainage  —  Claim  against  architects  for  expense  of 
sanitary  work  done — ^Alleged  neghgence  of  architects 
in  not  discovering  untrapped  drain. 

In  this  case  Mr.  J.  H.  A.  Peebles-Chaplin,  of  Symonds  House, 
Winchester,  sought  to  recover  from  Messrs.  Cancellor  and  Hill, 
architects,  of  Jewry  Street,  WlLnchesite4  and  Miss  Wfilliams, 
the  owner  of  Symonds  House,  the  sum  of  £17  17s.  6d.,  in  respect 
of  sanitary  work  carried  out  at  Symonds  House   Winchester. 

Mr.  Walsh  (barrister)  appeared  for  the  plaintiff;  Mr.  Hy. 
White  defended  on  behalf  oil  Messrs.  Canoeuor  and  Hill ;  and 
Mr.  R.  J.  Harris  appeared  for  Miss  Williams. 

Mr.  Walsh  said  the  action  revolved  round  a  payment  for 
remedying  a  drainage  defect  at  Symonds  House,  which  plaintiff 
took  on  a  lease  under  an  agreement,  dated  May  28,  1903.  Plain- 
tiff employed  Mr.  B.  D.  Cancellor,  of  Messrs.  Cajicellor  and  Hill, 
to  act  for  him  in  negotiating  the  lease  ajid  looking  after  certain 
work  which  had  been  promisd  to  be  done.  Mr.  Peebles^Chaplin 
was  very  particular  in  obtaining  a  clean  sheet  with  regard  to  the 
drainage  before  going  into  the  house.  He  instructed  Mr.  Can- 
cellor to  take  proper  steps  with  regard  to  the  matter,  and  three 
covenants  were  entered  into,  two  of  which  were  not  material. 
The  landlord  undertook  to  repair  the  exterior  of  the  house  and 
to  pay  £65  for  decorative  work,  which  had  already  been  estimated 
for  by  Messrs.  Moreton  and  Co.,  and  which  the  previous  tenant 
contemplated  carrying  out  on  the  premises.  Plaintiff  thought  he 
was  doubly  protected  from  his  landlord  in  the  matter  of  the 
drainage,  yet  he  had  actually  had  to  pay  much  more  than  the 
sum  involved  in  that  action  to  put  the  drainage  into  proper 
sanitary   condition. 

Mr.  Peebles-Chaplin  said  he  had  had  some  trouble  about  drain- 
age matters  before,  and  so  he  was  rather  particular  about  that  of 
"Symonds  House,  and  he  t-old  Mr.  Cancellor  to  see  he  was  protected 
by  a  covenant  in  the  lease;  but  Mr.  Cancellor  suggested  the 
present  form  that  the  work  should  be  carried  out  to  his  (Mr. 
-Cancellor's)  satisfaction.  [From  time  to  time  in  the  summer  he 
went  about  the  premises  and  noticed  an  objectionable  smell.  On 
July  3  he  wrote  to  Mr.  Cancellor  complaining  about  it,  and  on 
"September  17  Mr.  Lord  (sanitary  inspector)  and  he  discovered 
that  the  smell  arose  from  a  tank  in  the  ground  near  the  house» 
and  this  was  filled  up  with  chalk.  Mr.  Cancellor  demurred 
against  putting  thn  expenses  against  the  landlord,  and  so  he 
(j^aintiff)  paid  for  it  himself.  He  gave  no  orders  except  with  re- 
gard to  the  chalk  for  the  tank.  The  oa-ders  were  given  by  Mr. 
Cancellor,  and  he  told  him  that  he  would  not  go  into  the  house 
till  it  was  put  into  proper  sanitary  condition.    Owing  to    the 
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tank  having  no  proper  overflow,  there  had  been  a  great  deal  of 
damp  right  through  the  house,  and  during  the  first  winter  it 
remained  very  damp;  the  water  coming  down  the  wall. 

Mr.  Harold  Swan  said,  in  inspecting  the  drainage  of  the  house^ 
it  was  essential  to  see  how  the  rain  water  was  dealt  with.  It 
was  not  proper  for  Tain  water  to  go  into  the  tank  near  the 
house,  and  to  allow  the  water  to  overflow  and  percolate  through 
the  ground.     Such  wx>uld  be  a  very  unsatisfactory  state  of  things. 

Mr.  Mackenzie  Richards,  C.E.,  said  he  did  not  consider  such 
was  a  satisfactory  state  of  things,  and  it  was  absolutely  necessary 
to  put  an.  end  to  it. 

Mr.  Lord,  sanitary  inspector  for  the  borough,  also  gave 
evidence. 

For  the  defendants,  Cancelloa:  and  Hill,  Mr.  White  contended 
that  a  great  deal  of  the  work  done  was  totally  unnecessaay,  and 
the  drains  put  down  were  not  uniform  in.  size,  and  would  not 
enable  a  proper  flushing  to  be  carried  out. 

Mr.  J.  Ashton  Sawyer  produced  plans  whicli  he  had  drawn  of 
the  ground  where  the  disputed  drainage  had  been  carried  out. 

Mr.  B.  D.  Oancellor  said  that  in  March,  1903,  he  was  interested 
in  Symonds  House,  and  suggested  to  Mr.  Peebles-Chaplin  that 
it  would  be  suitable  for  his  purpose,  and  he  agreed  to  take  it 
on  condition  that  the  drainage  was  carried  out  to  his  satisfaction, 
and  this  he  thought  was  done.  The  untrapped  drain  was  dis- 
covered by  Mr.  Lord  at  the  latter  end  of  September.  Mr.  Peebles- 
Chaplin  was  averse  to  retaining  the  rain  water  at  the  back  of 
the  house,  because  of  the  risk  of  making  the  house  damp,  and 
he  told  him  it  would  be  easy  to  take  it  into  the  sewer.  He  con- 
sidered that  the  drainage  which  had  since  been  carried  out  wa» 
utterly  wrong  and  contrary  to  proper  principles.  He  initialled 
certain  items  in  Messrs.  Moreton's  bill,  but  those  which  he  did 
not  order  he  refused  to  have  anything  to  do  with.  He  had  nothing 
whatever  to  do  with  the  work  short  of  looking  after  the  plaintiff's 
interst. 

Mr.  John  Lord,  Corporation  inspector,  stated  that  in  June, 
1903,  he  went  to  Symonds  House  after  Messrs.  Carter  had  finished 
the  drainage,  and  he  was  of  opinion  that  the  drainage  was  satis- 
factory. He  agreed  with  Mr.  Canoellor  on  this  point.  At  that 
time  he  could  not  see  anything  of  the  untrapped  drain ;  it  was 
not  visible.  In  his  opinion  the  method  of  dealing  with  this- 
suggested  by  Mr.  Canoellor  was  the  most  effective  and  the 
cheapest. 

His  Hoaiour  said  he  considered  that  the  non-discovery  of  the 
untrapped  drain  was  prima  facie  an  act  of  negligence,  because 
when  a  professional  man  took  a  thing  in  hand  and  said  he  was 
willing  to  undertake  the  responsibility  of  determining  whether 
or  not  a  house  was  sanitary,  he  must  be  taken  to  accept  all  the 
reasonable  duties  and  risks  of  ascertaining  or  being  able  to  ascer- 
tain that  fact,  and  if  he  did  not  discover  an  untrapped  drain 
he  would  prima  facie  be  liable.  It  was  for  him  to  search  for 
the  drain  if  it  was  out  of  sight,  and  to  satisfy  himself  upon  it. 
He  gave  judgment  for  £16  5s.  5d.,  and  costs,  including  £8  Ss.  m 
the  High  Court  action. 
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OWNERS    OP    307,    HIGH    ROAD,    LEE  V.   LONDON  COUNTlT 

COUNCIL. 

Greenwich  Police  Court — Mr.   Kettle. 

ISOe-Febmary  7.]  C"  Estatee  Oazette,**  Febroary  17, 1906. 

Compensation — ^Forecourt — ^Apportionment  of  rent. 

In  this  case  the  magistrate  wae  asked  to  apporticm  the  <alae 
of  the  rent  of  part  of  307,  High  Road,  Lee^  which  was  to  be 
acquired  by  the  London  County  Coancil  for  the  purpose  of  widen- 
ing that  thoroughfare  for  tramway  purposes. 

Mr.  Samuel  Walker  said  that  the  total  area  of  the  premises, 
including  the  forecourt,  was  6,685  square  feet.  They  were  let 
under  a  lease  for  21  years  from  March,  1902,  to  Messrs.  Joel 
Smith  and  Sons,  builders'  merchants,  at  an  annual  rental  of 
£80.  The  forecourt  covered  655  square  feet,  and  the  Council 
proposed  to  take  435  square  feet.  He  assessed  the  rent  of  that 
part  at  £3  14s. 

Mr.  Arthur  Skitt  put  the  value  at  £3  per  year. 

Mr.  W.  Bradly  thought  £15  a  year  was  a  fair  value,  and  Mr« 
W.   S.  Wiltshire  agreed. 

Mr.  F.  W.  J.  G.  Sinith,  a  member  of  the  firm  of  Messrs.  Joel 
Smith  and  Sons,  said  that  the  taking  away  of  the  forecourt 
would  mean  a  great  loss  to  the  business.  He  put  the  value  of 
the  rent  at  £20. 

Mr.  F.  Goulden  and  Mr.  W.  J.  Dyer  agreed  at  £15,  but  his 
Worship  assessed  it  at  £3  14s. 


CBOLB  BBES   V.   BECEIVBR    OP  METROPOLITAN  POLICE 

SherifTs  Court — Under-Sherifif  Burchell  and  a  special 

jury. 

iSOe-Febmary  14.]  r  Estates  Gazette,"  February  17, 1006. 

Compensation — Houses  acquired    for    police    station- 
Severance  and  consequential  damages. 

In  this  case  compensation  was  claimed  in  respect  of  five 
houses  in  Oannine  Road,  Highbury,  N.,  which  were  being  com- 
pulsorily  acquired  for  the  purposes  of  erecting  a  new  police 
station,  and  also  for  severance  and  consequential  damages.  The 
claim  was  for  £4,100. 

Mr.  C.  Golam  appeared  for  the  claimant,  and  Mr.  G.  M.  Free- 
man, K.C.,  and  Mr.  Edward  Morten  were  counsel  for  the  Com- 
missioners (Reoeiver)  of  Police. 

Mr.  Colam  said  there  were  three  heads  of  claim — first,  the 
value  of  the  property  actually  taken  away;  second,  damage  by 
severance,  which  was  a  small  matter  often  taken  into  account  in 
the  years'  purchase  and  sometimes  separately ;  and  the  third  head 
under  which  compensation  was  claimed  was  as  to  the  damage 
that  would  be  done  to  the  rest  of  his  client's  houses  by  reason 
of  the  erection  of  a  police  station  there.  The  result  of  this  would 
be  that  the  whole  of  the  rents  would  go  down.  As  a  matter  of 
fact,  immediately  it  was  known  that  a  police  station  was  to  be 
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•  built  in  that  road  the  tenants  began  to  give  six  mont^^s'  notioe 
'  in  order  to  be  able  to  go  directly  the  police  station  came.  Coun- 
sel went  on  to  explain  the  objection  of  that  middle  class  of 
tenants  living  in  a  road  where  their  children  would  be  constantly 
seeing  sights  neoessajrily  associated  with  a  police  station.  Claim- 
ant's view  was  that  the  rents  would  have  to  be  reduced  on  an 
average  at  least  £3  a  year  per  house.     Claimant  had  originally 

'  bought  that  estate  because  it  afforded  him  opportunity  of  a  com- 

•  pact  investment  in  ona  street  in  property  which  he  could  manage 
himself  with  the  help  of  one  man  and  his  son.  The  rents  then 
were  not  so  good  as  at  present,  but  had  gradually  improved  until 
.during  the  l<ast  seven  or  eight  years  the  rents  had  "been  £35 — or 
really  £34,  as  a  rebate  of  £1  per  house  was  allowed  for  prompt 
paymeoit,  of  which  tenants  had  availed  themselves.  The  pro- 
perty was  held  on  lease  with  65  years  unexpired,  and  his  witnesses 
considered  the  capitalised  value  of  the  five  houses  should  be  on 
the  six  per  cent  table  at  16^  years'  purchase.  That  gave  a  total 
of  £2,305  17s.  for  the  five  houses.  The  consequential  damage,  at 
an  average  of  £3  per  house  fo**  the  remaining  37  houses,  they 
.calculated  on  the  same  table  at  £1,803.  The  total  claim  was 
£4,109. 

Mr.  Chas.  Crole  Rees  gave  figures  which  showed  that  the  loss 
due  to  empties  or  changes  in  the  tenancies  had  increased  from 
£20  IQs.  in  1901  to  £116  10s.  8d.  in  1905.  His  conviction  was 
that  with  a  police  station  in  the  road  he  would  not  be  able 
.to  get  more  than  £30  for  any  of  the  houses,  and  possibly  not 
more  than  £25  for  those  immediately  adjoining  the  station. 

Cross-examined  :  He  considered  the  houses  were  in  a  satisfactory 
state  of  repair,  although  the  five  in  question  had  not  been  done 
up  recently.  Re-pointing  wanted  doing,  and  that  would  cost 
about  £10  to  £15. 

Mr.  Douglas  Young  gave  the  following  valuation :  — 
Property   taken— 

Bental  per  house     -. £34   0 

Lees    flrronnd    rent - £410 

BepairB,  outgoings  ?nd  Inso^^ance     3  14 

Net  per  house £25  16 

Six  per  cent,  table,  equals  years'  purchase     161 

Per  house     £419   6 

For  the  five  houses     5    0 

£2.096   0 
Add  10  per  cent,  for  forced  sale    209   0 

£2.305   0 
Depreciation— 

37  houses  at  £3  per  house  per  annum    £111 

On  the  6  per  cent,  table,  years'  pur<^a8e    16^ 

1.803   0 

£4.108   0 

Mr.  G.  Sullivan,  assistant  to  claimant,  gave  figures  showing  the 
effect  of  the  proposed  erection  of  the  police  station. 

Mr.  Geo.  Billing's  figures  came  to  £4,108  178. 

Several  tenants,  who  had  left  or  given  notice  to  leave,  were 
called,  and  stated  that  they  would  not  now  take  a  house  in 
Canning  Road  because  of  the  proximity  to  the  station. 

For  the  Receiver,  Mr.  Freeman  called 
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Mr.  Wm.  Eve,  who  said  he  attributed  the  laisins:  of  the  rents 
by  claimant's  agent  from  £30  to  £34  in  four  jeVus  to  the  tenants 
leaving,  because  of  late  years  the  rents  in  that  locality  had  gone 
•down  instead  of  goins  up.  The  property  was  in  a  bad  state  of 
jrepair,  and  he  consiaered  15  per  cent,  should  be  allowed  for  re- 
pairs. He  considered  14^  years'  purchase  was  the  highest  value 
of  this  property,  his  total  valuation  bein^   £1,739. 

Mr.  A.  Lyon  Ryde  agreed  largely  with  the  previous  witness. 

Mr.  Frederick  W*arman  estimated  the  compensation  that  should 
be  paid  at  £1,739.  He  did  not  think  the  rents  of  those  houses 
would  be  affected  by  having  a  police  station  in  the  road. 

The  jury  assessed  the  compensation  at  £2,379. 


STAIRS  V.   LINSLADE   URBAN  DISTRICT    COUNCIL. 

Mr.  Howard  Martin,  F.S.L,  Umpire. 

1906— Jamiaiy,  February  14.]  [**  Estates  Gaasette,*'  Jan.  e.  Feb.  17, 1006. 

CJompensation — Easement  for  a  sewer — ^Injurious  affec- 
tion of  adjoining  land. 

This  was  a  claim  for  compensation  in  respect  of  an  easement 
of  about  forty  yards,  required  for  tJie  purpose  of  a  sewer,  which 
had  been  constructed  under  the  new  drainage  scheme  of  the 
Council,  and  for  injurious  affection  of  the  adjoining  land. 

Mr.  E.  A.  Cumberland  conducted  the  case  for  the  claimant ; 
«and  Mr.  C.  T.  Dyer  appeared  for  the  Council. 

Mr.  E.  A.  Cumberland  said  that  the  effect  of  the  sewer  being 
constructed  was  to  depreciate  the  value  of  the  land  for  building 
purposes.  He  had  acted  as  auctioneer  in  the  selling  of  part  of 
the  land  in  question,  having  sold  an  adjoining  piece  of  land  with 
-20ft.  frontage  at  £4  lOs.  per  foot  frontage  (or  6s.  9d.  per  square 
yard.  That  transaction  was  in  May,  1004,  and  that  part  of  the 
land  (which  he  indicated  on  a  plan)  they  considered  the  least 
valuable.  The  land  across  which  the  sewer  passed  he  valued  at 
£6  a  foot  frontage,  which  for  120ft.  frontage  was  £720.  Since 
that  sewer  had  been  put  iv  they  had  offered  a  strip  of  the  land  for 
sale,  with  20ft.  frontage  a-id  72ft.  deep,  next  to  the  Grand  Junc- 
tion Cai^al,  which  adjoined  the  land,  and  the  highest  bid  they 
could  get  for  that  was  £2  a  foot  frontage.  He  therefore  considered 
the  land  in  question  was  depreciated  £4  a  foot  in  value,  or  £480. 
His  firm  had  an  offer  of  £500  for  another  part  of  the  land  with 
120ft.  frontage. 

Mr.  A.  M.  Brown  gave  the  following  valuation :  — 
Easement— 

40  lineal  yards  of  sewer,  eight  yards  width,  for  easement, 
equals  320  square  yards,  at  108.  per  square  yard     £160 

Deduct  for  retention  of  surface 40 

£120 

Manhole      - 20 

Add  for  oompulsory  sale  10  per  cent 14 

.  ,   .  £164 

Consequential  damage- 
Total  frontage  160ft.     Half,  80ft.,  nearest  oanal,  depredated 

£1  per  foot,  equals    ..- ., 80 

Half  depreciated  £2  per  foot.  80ft      160 

Total       £394 
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The  claimant;  Mr.  John  Charles  Stairs,  also  gave  evidence  as 
to  various  offers  in  respect  of  the  land  before  the  sewer  was 
constructed. 

For  the  Council,  Mr.  H.  Hall  Sands,  engineer  for  the  sewerage 
scheme,  said  the  average  depth  of  the  sewer  was  8ft.  6in.,  the 
greatest  depth  being  lift.   9in.,  and  the  depth  of  the  manhole 
was  5ft.  6in.     There  was  already  existing  on  the  land,  between 
that  sewer  and  the  road,  an  old  sewer.     That  being  nearer  the 
Foad  was   more  likely    to    have   damaged    the   building  value 
than  the  new  sewer. 
Mr.  J.  H.  Townsend  Green  gave  the  following  valuation :  — 
Length  of  sewer,  108ft.,  by  one-tliird  of  a  obain  widtJbi, 
equals  264  square  yards.    That  at  2b.  per  yard,  equals  £26   8 

Damaged  60  per  cent,  by  sewer,  or £13 

Manhole       10 

Two  triangular  pieoes,  which  might  have  been  used  more  ad- 
vantageouely^  without  sewer,  200  square  yards,  at  28.  per 
yard,  depreciated  50  per  cent.,  or    10 

Total     £33 

Mr.  H.  Trustram  Eve  said  the  land  was  damaged  already  by  the 
existing  sewer,  and  the  question  was  how  much  claimant  should 
be  paid  in  respect  of  the  new  sewer.  He  put  the  total  amount  that 
should  be  paid  for  easement  and  depreciation  (including  manhole 
£10)  at  £29  lOs.  He  did  not  regard  the  land  as  eligible  for 
building. 

Mr.  Arthur  W.  Merry  agreed  with  the  valuation  of  the  previous 
witness.     The  old  sewer  had  been  upon  the  land  for  sixty  years. 

Mr.  Dyer,  for  tlie  Council,  said  that  this  land  could  not  be 
regarded  as  building  land  as,  under  the  Public  Health  Act,  owing 
to  the  existence  of  the  old  sewer,  buildings  could  not  be  erected 
there  without  the  permission  of  the  local  authority. 

Mr.  Cumberland,  for  the  claimant,  contended  that  compensation 
should  be  awarded  on  the  basis  of  the  values  he  had  referred  to 
and  the  genuine  offers  that  had  been  made  for  the  land. 

The  Umpire  awarded  £116,  the  Linslade  Council  to  pay  all 
costs.* 


PITTS   SQUABBY  AND  LORD   SAYE   AND    SELE   V,   PAGE. 

Oxfordshire  Assizes — Mr.  Justice  Channell. 

1906— February  7.]  ["  Estates  Gazette,"  February  17, 1906. 

Landlord  and  tenant  —  Agricultural  holding  —  Claim 
against  tenant  for  selling  off  straw  from  farm — Custont 
of  country  in  Oxfordshire. 

This  was  an  action  by  Mr  Elias  Pitts  Squarey  and  Lord  Saye 
and  Sele  for  damages  against  James  William  Page  for  sellinj;  off 
straw  from  tln»  farm  and  land  known  as  Park  Farm,  North 
Newington,  Banbury,  held  by  him  under  a  verbal  tenancy  from 
the  plaintiffs. 

Mr.  Arthur  Powell.  K.C  ,  and  Mr.  C-^il  Walsh  (instructed 
by  Messrs.  Fortescae  and  Sons)  appeared  for  the  plaintiffs ;  and 
Mr.  F.  Vachell  and  Mr.  Bosanquet  (instructed  by  Mr.  W.  L. 
Whitehom)  appeared  for  the  defendant. 


*  In  a  similar  cLum  by  Mr.  W.  Simmonds,  the  Umpire  awarded  £52. 
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The  plaintiffs'  oase  was  that  the  defi^ndant  was  a  tenant  under 
a  verbal  agreement,  and  according  to  the  custom  of  the  country 
the  d'3fendant*&  tenancy  of  the  farm  wa^  duly  terminated  by 
notice  to  quit  cm  September  29,  1905.  By  the  custom  in  the 
county  of  Oxford  tho  plaintiifs  stated  a  farmer  wm  not  entitled 
to  remove  from  his  farm  or  to  sell  off  any  hay  or  straw  produced 
thereon.  During  the  last  fifteen  years  at  the  least  prior  to 
Michaelmas,  190B,  defendant  ha<i  farmed  the  said  farm  and  lands 
in  accordance  with  the  custom  of  the  country.  On  or  about  August 
1,  1905,  plaintiffs  claimed  that  the  defendant  in  breach  of  his 
agreement  of  the  custom  of  the  country  sold  his  crops  with  the 
straw  to  go  off,  except  bean  straw.  On  November  11,  1905,  after 
an  application  for  injunction,  straw  was  left  by  the  defendant 
valued  at  £40  6s.  spending  price,  which  the  pkintiffs,  in  accord- 
ance with  the  agreement,  were  willing,  as  they  had.  always  been, 
to  pay  the  defendant. 

The  defence  was  a  denial  that  defendant  was  at  any  time  a 
tenant  of  Park  Farm  according  to  the  custom  of  the  country. 
About  March  25.  1869,  the  defendant  verbally  agreed  with  Mr. 
John  Fortescue,  at  that  time  acting  as  agent  to  the  late  Lord 
Saye  and  Sole,  to  become  tenant  of  the  said  farm  upon  the 
express  terms,  inter  alia,  that  the  defendant  should  be  at  liberty 
to  sell  off  straw  from  the  said  farm  at  his  discretion. 

In  breach  <4  the  terms  of  the  tenancy  .agreement  the  plaintiffs 
instructei  Mr.  Percy  Flick  to  attend  on  their  behalf  at  the  sale, 
and  he  read  a  notico  to  buyers  forbidding  the  removal  of  the 
straw.  By  reason  of  the  reading  of  that  notice  the  sale  of  the 
crops  w;is  prejudiced  and  the  defendant  was  rnable  to  obtain  a 
proper  jrrice  for  the  same,  and  suffered  damage.  The  defendant 
was  entitled  to  be  paid  under  his  agreement  the  market  price  and 
not  the  spending  price  of  the  strav,  which  was  £99  10s.  The 
defendant  counterclaimed  for  £50  damages. 

The  plaintiffs  admitted  that  in  addition  to  the  sum  of  £40  6s. 
the  defendant  was  entitled  to  the  sum  of  £31  6s.,  being  the 
difference  between  the  market  price  and  the  spending  price  of 
the  wheat  straw  which  they  were  selling  to  allow  the  defendant 
to  set  off  against  the  sum  of  £132  10s.  lOd.,  being  the  sum  of  £176 
lOs.  2d.  due  from  tb?  defendant  to  the  plaintiffs  for  rent  of  his 
farm  up  to  Michaelmas,  1905,  less  £43  J  98.  4d.,  the  amount  of  an 
award  due  from  defendant  to  plaintiffs. 

Mr.  G.  H.  Sanday,  of  Messrs.  Rawlence  and  Squarey,  said  his 
firm  was  appointed  receiver  of  Lord  Saye  and  Sele's  estate  in 
1887,  and  ne  had  had  the  management  of  the  estate,  and  had 
acted  as  agent  for  the  unsettled  estate.  He  was  looking  after  the 
estate  in  which  Mr.  Page  held  his  holding.  He  lemembered  in 
1888  «ome  question  arising  with  reference  to  a  proposed  change 
of  the  take,  and  it  was  suggested  by  witness  that  it  should  be 
turned  from  a  Lady  Day  tenancy  to  a  Michaelmas  tenancy,  and 
there  were  sonie  interviews  as  to  the  terms  of  the  new  tenancy. 
Nothing  was  done  until  February,  1890,  when  he  wrote  for  a 
letter  accepting  the  change.  He  received  a  letter  accepting  the 
fresh  tenancy  at  £356  per  year  on  the  usual  conditions  in  force 
on  the  estate.  The  tenants  had  always  the  privilege  of  selling 
a  limited  amount  of  the  wheat  sraw  There  were  no  agreements 
before  1890.    At  the  end  of  the  tenancy  the  conditions  of  the 
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estate  had  to  be  found  out,  and  they  were  generally  that  the 
tenant  was  allowed  to  get  market  price  for  wheat  straw  and  hay 
and  oonsuming  or  spending  price  for  the  other  straw.  It  was 
to  give  the  landlori  or  tenant  option  to  buy  it  at  market  or 
consuming  price.  That  applied  to  all  the  straw  grown  during 
the  last  year  of  the  tenancy.  The  object  of  that  was  ob- 
vious. That  would  not  entitle  an  outgoing  tenant  to  sell  all 
the  straw  off  withoat  giving  the  incoming  tenant  or  landlord 
an  opportunity  of  buying  it.  He  had  discussions  with  Mr.  Page 
as  to  a  written  agraement,  and  in  consequence  he  had  to  give 
defendant  notice  At  MichaelmasI,  1904^.  whidh  terminated  sub 
Michaelmas,  1905. 

Mr.  F.  D.  Holiday  said  the  custom  in  Oxfordshire  was  that 
hay  and  straw  was  left  by  a  tenant  at  spending  value  for  the 
incoming  tenanjt  or  landlord  to  take  to.  The  tenant  did  not  sell 
the  straw  to  go  off  at  the  end  of  his  tenancy.  He  valued  for  the 
incoming  tenant  on  a  neighbouring  farm  to  this,  when  Mr.  B.  F. 
Page  claimed  market  price  for  wheat  straw,  and  Mr.  Acock  awarded 
market  price  for  the  wheat  straw  and  spending  value  for  the  other 
straw.  He,  with  Mr.  W.  Booth^  valued  the  straw  on  the  defend- 
ant's farm,  and  the  value  of  it  at  spending  price  was  £40  66.,  with 
the  bean  straw,  and  without  the  bean  straw  it  was  £35  Is. 
That  was  the  value  of  the  straw  between  the  two  parties.  He  had 
never  known  an  instance  where  the  straw  had  not  been  left 
for  the  incoming  tenant  to  take  to  and  that  was  the  general  custom 
of  the  country. 

Mr.  W.  Booth  said  the  custom  of  the  country  was  for  wheat 
straw  to  be  left  on  the  farm  at  spending  price.  The  outgoing 
tenant  was  not  entitled  to  sell  it  at  all  without  the  permission 
of  his  landlord.  He  corroborated  the  evidence  of  Mr.  Holiday 
as  to  the  price  of  the  valuation. 

Mr.  Percy  W.  Flick,  auctioneer,  Banbury,  said  he  was  sent 
with  a  notice  to  the  sale  on  August  1.  There  were  twenty-five  to 
thirty  people  present  and  he  read  the  notice  out,  and  upon  that, 
the  auctioneer,  Mr.  Miller,  undertook  to  indemnify  any  possible 
customers.  He  should  call  it  a  fairly  good  sale. 
.  For  the  defence,  Mr.  Vachell  said  that  as  the  tenancy  was 
drawing  to  an  end  there  were  growing  crops,  and  the  dispute  was 
in  connection  with  the  straw.  Mr.  Pasje  said  he  could  do  as 
he  liked  with  it  and  get  the  best  price  he  could.  The  plaintiffs 
said  no,  it  must  all  remain  on  the  farm.  They  would  pay  market 
price  for  wheat  straw,  but  for  lenten  they  would  only  pay  con- 
suming price.  He  said  they  had  to  look  back  to  the  origin  of 
the  tenancy.  In  1825*  defendant's  father  had  the  farm,  and 
throughout  his  tenancy,  which  lasted  till  1867,  the  old  gentle- 
man was  never  interfered  with  in  the  sales  of  the  hay  and  straw 
on  the  farm.  His  tenancy  was  not  governed  by  custom,  and 
when  he  died  his  son  took  over  the  farm  on  the  same  terms  as 
his  father  had  done. 

The  defendant  said  he  saw  the  late  Mr.  John  Fortescae  and 
he  took  the  farm  on  the  distinct  statement  that  he  was  to  sell 
straw.  His  father  had  always  been  in  the  habit  of  selling  off 
hay  and  straw  all  his  life  and  he  asked  if  he  might  do  the  same, 
and  Mr.  Fortescue  said  he  might  do  so.  He  offered  Mr.  Hanney 
the  whole  of  the  growing  crops  to  hiio  either  by  valuation  or 
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private  treaty.  The  effect  of  Ihe  reading  of  tiie  notice  by  Mr. 
Flick  at  the  sale  affected  the  proceeds.  The  ancient  custom 
had  come  into  disuse,  and  the  custom  of  the  country  now  was  for 
the  outgoing  tenant  to  let  the  inooming  tenant  or  the  landlord 
have  the  straw  at  market  price. 

Mr.  S.  C.  Miller  said  he  ajid  his  father  had  farmed  on  this 
estate  for  many  years  and  they  had  always  farmed  as  they  liked. 
The  custom  of  the  country  was  for  an  out^ing  tenant  to  consume 
his  hay  and  straw  with  the  right  of  part  use  of  the  house  and 
stabling,  farms,  etc.,  till  May  12.  At  the  sale,  had  he  not  with 
Mr.  Page  given  a  guarantee  that  the  purchasers  should  not  be 
interfered  with,  the  sale  could  not  have  proceeded.  He  thought 
he  should  have  made  10s.  an  acre  more  money  but  for  the  reading 
of  the  notice  by  Mr.  Flick.  He  admitted  that  he  had  stated 
it  was  a  capital  sale,  but  he  meant  all  things  considered. 

Mr.  A.  Spokes,  corn  miller  and  farmer.  King's  Sutton,  thought 
the  notice  had  a  detrimental  effect  upon  the  sale,  which  was, 
however,  a  good  one.  He  bou^t  twenty-eight  acres  of  barley 
after  the  sale  at  £5  per  acre.  Two  lots  sold  at  the  sale  realised 
to  Mr.  Miller,  of  Shutford,  £6  16s.  per  acre. 

In  argument  with  Mr.  Vachell,  his  Lordship  said  that  from 
his  point  of  view  the  fact  that  the  tenants  were  allowed  to  sell 
hay  and  straw  during  the  tenancy  had  nothing  to  do  as  to  what 
they  would  be  allowed  to  do  during  the  last  year. 

His  Lordship  said  the  first  question  was  whether  the  defendant 
had  a  ric;ht  to  sell  the  straw  arising  in  the  last  year  of  his  tenancy 
off  the  land  in  the  way  in  which  he  proposed  to  do  by  selling  the 
growincj  crops  with  the  rieht  to  carry  the  straw  away  without 
first  offering  it  to  the  landlord  or  incoming  tenant,  and  in  the 
next  place,  assuming  that  he  had  to  offer  it  to  t^em,  first,  at 
what  price  it  should  be  offered,  whether  the  market  price  or 
the  consuming  price  of  the  whole,  or  the  market  price  for  part 
of  it  and  the  consuminci;  price  for  the  rest.  There  was  no  evidence 
that  he  had  so  offered  it,  but  he  proceeded  to  clear  it  off  by  a 
sale,  and  as  regarded  the  damage  which  the  defendant  alleged  he 
sustained  through  what  took  place  at  the  sale,  they  had  nothing 
before  them  but  a  guess,  and  the  jury  must  form  their  own  opinion 
respecting  it. 

The  jury  crave  their  verdict  in  favour  of  the  plaintiffs.  The 
foreman  said  they  agreed  that  market  price  should  be  prtid  for 
the  wheat  straw. 

Judgment  for  the  plaintiffs  on  the  claim  and  on  the  counter- 
claim. 


WARD   V.   RAWLINGS  ;    RAWLINGS   V.   WARD. 

Chancery  Division — Mr.  Justice  Farwell. 

190^_Fobniary  12, 13.]  ["  Estates  Gazette."  February  24. 1906. 

Building — Agreement  with  option  of  purchase — ^Building 
plots — Eight  of  re-entry — Specific  performance — Res- 
cission. 

These  were  consolidated  actions. 
Mr.  Upiohn,  K.C.,  and  Mr.  Donne  appeared  for  Mr.  Ward, 

the  plaintiff ;  and  Mr.  Jenkins,  K.C.,  and  Mr.  Oompton  Smith 

for  Mr.  Rawlings,  the  defendant. 
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It  appeared  from  the  statement  of  Mr.  Upjohn  that  Mr.  Raw- 
lings  entered  into  an  agreement  with  Mr.  Thomas  George  Ward, 
a  builder,  to  let  him  on  ordinary  building  lease  with  an  option 
to  purchase,  three  plots  of  land  in  the  Clarence  Road,  Clapham 
Park,  and  that  Mr.  Douglas  Young  was  appointed  as  surveyor 
to  see  the  work  was  properly  carried  out.  In  consequence  of 
Mr.  Ward  not  complying  witn  the  demands  of  Mr.  Young,  Mr. 
Rawlings  claimed  the  right  to  ro-eniter  upon  the  land  and  take 
possession  of  the  proi>erty.  On  this  happening,  Mr.  Ward  claimed 
to  exercise  his  right  to  buy  one  of  the  plots  upon  which  he  had 
partly  erected  a  house,  in  respect  of  wfiich  Mr.  Douglas  Young 
complained  of  the  construction. 

The  question  in  the  action  was  whether  Mr.  Rawlings  was 
entitled  to  possession  of  the  land,  or  whether  he  was  bound  to 
<»nvey  the  plot  and  the  partly-ereoted  carcase  on  it  to  Mr.  Ward. 

At  the  conclusion  of  the  cross-examination  of  Mr.  Ward,  the 
Judge  intimated  that  he  might  have  to  set  aside  the  contract  for 
Alleged  misrepresentation,  and  he  did  not  think  he  could  grant 
any  specific  performance  as  asked  by  Mr.  Ward,  and  suggested 
that  the  parties  should  come  to  teirms. 

Judgment  was  given  for  the  rescission  of  the  contract  and  for 
possession  on  agreed  terms. 


NICHOLSON    AND    SKELTON    V.    CABLISLE     OLD    BREWERY 

COMPANY. 

Cumberland  Assizes — Mr.  Justice  Grantham. 

1906— January  23J  V*  EBtates  Gazette,"  February  24;  1908. 

Negligence — Claim  for  damages  for  letting  down  house — 
Payment  into  Court. 

Messrs.  Nicholson  and  Skelton,  Wellington  Hotel,  English 
Street,  sued  tlie  Carlisle  Old  Brewery  Company  for  damages  to  a 
house  and  shop  in  Lowther  Street,  at  the  rear  oi  the  Wellington 
Hotel,  through  the  alleged  negligence  of  the  defendants,  who 
were  the  owners  of  the  I^owther  Arcade  adjoining. 

Mr.  Shepherd  Little  (instructed  by  Mr.  H.  B.  Lonsdale)  was 
for  the  plaintiffs,  and  Mr.  A.  H.  Maxwell  (instructed  by  Messrs. 
€lutterbuck,  Trevenen  and  Steele)  was  for  the  defendants. 

Mr.  Shepherd  Little  said  that  the  action  was  for  letting  down 
a  house,  and  the  chief  question  seemed  to  be  whether  the  amount 
which  had  been  paid  into  Court  was  sufficient.  Putting  it  shortly, 
the  premises  were  now  worth  £100  less  than  when  the  alterations 
were  made.  One  of  the  unsuccessful  contractors  refused  to  have 
a  clause  in  the  contract  as  to  liability  for  damages  to  the  property 
on  each  side  of  defendants'  premises,  and  in  consequence  a  sum  of 
£146  was  deducted  from  his  contract  to  alter  the  premises. 

Mr.  Robert  Dal  ton,  auctioneer,  of  Carlisle,  stated  that  he  was 
instructed  early  in  January,  1905,  to  sell  the  whole  of  the  part- 
nership property,  which  included  the  premises  in  dispute,  com- 
prising the  Wellington  Hotel  and  the  premises  occupied  by  Mrs. 
Rowe.  On  making  his  survey  for  the  particulars  he  observed  a 
general  sinking  to  the  north,  and  his  opinion  wa«  that  this  should 
have  been   put  right  at  oncei.    He   thought  it  was  unsafe  and 
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that  the  sale  ought  not  to  proceed  until  the  property  had  been 
put  right,  but  there  was  a  difficulty  about  separating  the  pro- 
perty, and  he  decided  to  offer  the  block  in  one  lot.  He  thought 
the  licensed  house  would  help  to  sedl  the  other.  He  believed  the 
bidding  at  the  auction  was  veiy  materially  affected  by  the  damage, 
^nd  had  he  been  asked  he  should  have  claimed  a  much  larger  sum 
than  that  which  was  now  claimed  by  plaintiffs.  The  premises 
were  bid  for  up  to  £10,700,  and  were  subsequently  sold  for  £11,000. 
In  1884  these  premises  were  sold  for  much  lees.  Licensed  pro- 
perty had  gone  up  double  in  value  since,  and  an  offer  of  £16,000 
had  been  receivea,  but  since  the  passing  of  the  Licensing  Act 
ihere  had  been  a  fall. 

Mr.  George  Armstrong,  Mr.  W.  Pogson  and  Mr.  H.  Higginson, 
Jirchitects,  were  also  called. 

Mr.  G.  Hodgson,  auctioneer,  considered  £11,000  was  a  good 
price  for  the  Wellington  Hotel  property.  Defendants'  property 
was  bought  in  1896  for  £6,525  at  the  time  of  the  boom  in 
licensed  property. 

His  Lordship  ^ave  judgment  for  defendants,  £25  paid  into  Court 
being  considered  to  cover  any  damage. 


LINDLET  V.   BAXENDALE   AND   CO. 

Lancashire  Chancery  Court — ^Vice-Chancellor  Leigh 

Clare. 

190»-Febn2ary  10.]  V  Estates  Gazette,"  February  24, 190a 

Light  and  air — ^Alleged  obstruction  to,  by  new  building — 
Renewal  of  lease — Damages. 

This  was  an  action  in  which  Mr.  W.  J.  Lindley,  a  glass  mer- 
chant, of  3,  Rochdale  Road,  Manchester,  sought  to  obtain  an 
injunction  and  damages  against  Messrs.  Baxendale  and  Co.,  mer- 
chants, for  obstructing  the  free  access  of  light  and  air  to  his 
premises  by  the  erection  of  a  new  building. 

Mr.  Cunliffe  was  counsel  for  the  plaintiff,  and  defendants  were 
represented  by  Mr.  Grant  and  Mr.  Atkins. 

The  plaintiff  occupied  the  premises,  3,  Rochdale  Road,  under 
a  lease  from  the  Hulme  Trustees.  In  1002  the  defendants  were 
granted,  also  by  the  Hulme  Trustees,  the  lease  of  a  piece  of  land 
m  Miller  Street,  Manchester,  overlooking  the  back  of  the  plain- 
tiff's premises,  on  which  some  cottages  stood.  These  the  defend- 
ant removed  and  in  their  place  built  a  large  warehouse.  The 
plaintiff  subsequently  obtained  a  new  lease,  which,  however, 
did  not  begin  to  run  till  December,  1905.  In  the  meantime  the 
defendant  began  to  build  his  warehouse,  and  the  plaintiff  con- 
tended that  he  had  carried  it  to  such  a  height  that  it  obstructed 
the  light  comine  into  his  rooms,  and  seriously  interfered  vrith  the 
carrying  on  of  nis  business.  In  the  enjoyment  of  free  access  of 
light  he  contended  he  was  protected  by  tlie  terms  of  the  original 
lease  and  also  by  the  new  lease. 

Evidence  was  given  as  to  the  nature  of  the  obstruction  caused 
to  the  plaintiff's  premises,  and  it  was  admitted  that  access  of 
li^ht  to  the  lower  room  of  the  plaintiff's  building  was  interfered 


with. 
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For  the  defence,  Mr.  Grant  oontended  that  the  plaintiff  had  no 
rights  under  the  new  lease  as  against  the  defendants.  He  called 
Mr.  Taylor,  bolicitor  to  the  Hulmo  Trustees,  who  said  that  the 
new  leases  entered  into  with  the  plaintiff  and  other  tenants  of 
adjacent  business  premises  were  made  without  reference  to  tho 
new  buildings,  the  heights  of  which  were  the  cause  of  the  present 
action. 

The  yice-Chancellor  decided  that  the  plaintiff  was  not  entitled 
to  maintain  the  action  in  respect  of  anything  that  was  done  by 
the  defendants  after  December,  1905.  As  to  the  inconvenience 
he  had  suffered  before  that  date  he  awarded  him  £5  damages.  He 
gave  the  plaintiff  certain  costs  and  directed  in  regard  to  other 
costs  that  they  should  be  apportioned  between  the  parties. 


WILLESDEN    WBSLEYAN    CHURCH     TRUST    V.     MIDDLESEX 
COUNTY   COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator. 

1906-FebniaiT  16.]  C  Estates  Gazette,"  February  24,  ^1906. 

Compensation — ^Forecourt — Acquisition  for  road  widening. 

This  was  an  arbitration  to  determine  the  oompensation  to  be 
paid  in  respect  of  a  strip  of  forecoart  of  the  Wesley  an  Church , 
High  Street,  Willes4en,  and  the  adjoining  lecture  hall,  which  was 
being  acquired  to  widen  the  road  for  tramway  purposes. 

Sir  Edward  Boyle,  K.C.,  M.P.,  and  Mr.  Bremner"were  counsel 
for  the  claimants;  and  Mr.  C.  A.  Cripps,  K.C.,  and  Mr.  R.  W.. 
Harper  were  for  the  Middlesex  County  Council. 

As  the  result  of  a  consultation,  the  Arbitrator  was  asked  to 
return  an  award  for  £2,350,  each  party  to  pay  their  own  costs. 

The  expert  witnesses  engaged  in  the  case  were :  — For  the  claim- 
ants :  Mr.  W.  H.  Wells,  Mr.  B.  I'Anson  Breach,  and  Mr.  C.  W. 
Willoughby.  For  the  Oounty  Council :  Mr.  Alex.  R.  Stenning^ 
Mr.  A.  G.  Sexton  (chairman  of  the  Willesden  Urban  Council),  Mr. 
E.  B.  TAnson,  Mr.  C.  Hayley  Mason,  and  Mr.  F.  J.  Dixon. 


NEVILLE     REID     AND     CO.     V.     LONDON,     BRIGHTON     AND 
SOUTH  COAST  RAILWAY. 

SheriflPs   Court — Under-Sheriff  Burchell  and  a  special 

jury. 

1906— February  22.]  [**  Estates  Gazette,"  February  24,  March  3, 190«. 

Compensation — ^Leasehold  house — Property  held  with 
adjoining  public-house  under  one  lease — ^Acquisition  for 
railway  purposes — Severance  damage  and  depreciation 
of  adjoining  premises. 

This  was  a  claim  for  compensation  in  respect  of  30,  St.  Jean's- 
Hill,  Clapham  Common,  a  leasehold  hoase  adjoining  the  Windsor 
Castle  public-house,  which,  with  the  house,  was  also  held  on  90' 
years'  lease  by  claimants  from  1864.  Claimants  contended  that 
the  compulsory  taking  of  the  adjoining  house  would  prevent  them- 
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from  ounying  oat  a  projected  Bcheme  <^  alterations  and  extensions 
to  include  the  adjoining  premises  as  an  addition  to  the  Windsor 
Castle.    The  claim  was  for  £0,408. 

Mr.  C.  A.  Cripps,  K.C.,  was  for  the  claimants,  and  Mr.  G.  M. 
Freeman,  K.C.,  for  the  London,  Brighton  and  South  Coast  Rail- 
way. 

Mr.  C.  A.  Cripps,  K.C.,  said  the  joint  rental  of  the  two  pre- 
mises was  £150  a  year.  In  1898,  daring  the  boom  i>eriod,  the 
claimants  had  refased  £25,000  for  the  two  sites.  They,  however, 
had  in  contemi>lation  extension  to  inclade  the  adjoining  premises, 
to  provide  eanng-hoase  accommodation,  for  which  there  was  a 
demand,  and  for  which  his  clients  considered  the  licence  would 
be  extended  by  the  Justices.  Their  contention  was  that  the  site 
as  an  extension  would,  in  conjunction  with  the  Windsor  Castle, 
inciease  its  yalue  by  £10,000.  The  claim  for  severance  damage 
and  depreciation  ol  adjoining  premises,  together  with  the  premises 
taken,  was  for  £9,408. 

Evidence  in  support  of  the  claim  was  given  by  Mr.  J.  Marks, 
Mr.  T.  Jesse  Hill,  Mr.  T.  J.  Weaver,  and  Mr. .  J.  Haxell.  Mr. 
Marks  put  the  increased  annual  value  of  the  premises,  on  the 
basis  tliat  the  extension  could'be  obtained,  at  £784,  which,  at  12 
years'  purchase,  gave  £9,408. 

For  the  railway  company,  Mr.  Freeman  oontended  thai  the 
property  taken  was  a  private  house,  and  for  the  purpose  of  com- 
pensation could  not  be  treated  otherwise.  The  jury  could  not 
regard  it  as  being  already  part  of  the  licensed  premises,  but  as 
a  leasehold  hpuse. 

Mr.  Leslie  R.  Vigors  put  the  full  rental  value  of  the  premises 
taken  at  £46,  of  which  he  apportioned  £36  as  the  rental  under 
the  lease,  leaving  an  improved^  rent  of  £10.  For  57  years,  on  the 
six  per  cent,  table,  at  16  years'  purchase,  that  was  £160,  to  which 
had  to  be  added  ten  per  cent.,  making  the  full  compensation 
payable  £176. 

Mr.  Alex.  R.  Stemiing's  valuation  amounted  to  £125. 

Mt.  J.  H.  Townsend  Green,  Mr.  Frank  E.  Glover,  and  Mr. 
James  S.  Motion  also  gave  evidence  on  behalf  of  the  railway 
company. 

The  jury  awarded  their  verdict  on  the  basis  that  no  licence 
existed  for  the  premises,  and  assessed  compensation  at  £200. 


F.    BBTTS    AND    CO.,    LTD.    V.    PICKFORDS,    LTD. 

Chancery  Division — ^Mr.  Justice  Kekewich. 

lOOe-February  22.]  T  Estates  Gazette,"  Febniary  24, 1908. 

Building — Party  wall — Landlord  and  tenant — Injunction 
to  restrain  landlord  from  converting  walls  into  party 
walls  and  from  interfering  with  access  of  light—* 
Derogation  from  ^rant. 

In  this  case  plaintiffs  claimed  an  injunction  to  restrain  the 
defendants,  their  servants  and  agents  from  committing  any  tres- 
pass uoon  the  walls  of  the  plaintiffs'  warehouse  situate  in  Long 
Lane,  Soathwark,  erected  on  the  land  demised  hj  the  defendants 
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•     '  ■■  '     '  ■  ' 

to  the  plAUitiffs  by  a  lease  dated  October  28,  1003,  and  from  con- 
verting any  part  of  the  walja  of  the  warehouse  into  a  party  wall 
and  from  doing  any  act  or  thing  which  the  plaintiffs  might  be 

.  preyented  from  having  the  use  of  the  walls  as  external  walls. 
The  plaintiffs  farther  Maimed  a  mandatory  injunction  restraining 
the  aefendants  from  permitting  the  walls  on  the  defendants'  land 
at  the  back  of  the  plaintiffs'  warehouse  to  remain  connected  with 

.  the  plaintiffs'  warehouse  and  in  particular  from  permitting  the 
defendants'  walls  to  remain  so  erected  in  such  a  way  as  to  cause 
the  wall  at  the  back  of  th€(  plaintiffs'  warehouse  or  any  part 
thereof  to  be  a  party  wall  or  to  be  other  than  an  external  wall, 
and  directing  or  requiring  the  defendants  to  dis-connect  the  walls 
on  their  land  at  the  back  of  the  plaintiffs'  warehouse  from 
the  walls  of  the  plaintiffs'  warehouse  where  they  had  been  con- 
nected by  the  defendants,  and  directing  and  requiring  the  defend- 

:  ants  to  restore  the  wall  of  the  plaintiffs'  warehouse  to  the  state 
it  was  in  before  any  such  connection  was  made.  Plaintiffs  also 
asked  for  an  injunction  restraining  defendants  from  doing  any 
act  which  might  prevent  or  hinder  the  plaintiffs  from  enjoying 
their  warehouse  and  the  lights  and  windows  at  the  back  thereof 
according  to  the  rights  of  tne  plaintiffs  under  the  demise  in  tibe 
lease  according  to  the  terms  and  intention  of  the  lease.  There 
was  also  a  claim  for  damages. 

Mr.  P.  O.  Lawrence,  K.C.,  and  Mr.  R.  J.  Parker  appeared  for 
the  plaintiffs ;  and  Mr.  Stewart  Smith,  K.C.,  and  Mr.  Leveson 
for  the  defendants. 
Th€i  facts  of  the  case  appear  from  the  following  judgment: — 
His  Lordship  said  the  plaintiffs  were  lessees  of  the  defendants 
under  a  deed  of  October  28,  1003,  which  was  a  lease  of  land, 
which  at  that  time  had  some  buildings  upon  it.  The  Icfase  con- 
tained a  covenant  by  the  lessees  to  erect"  buildings  of  a  certain 
description  according  to  approved  plans,  those  plans  being  in 
existence,  and  there  being  no  doubt  what  they  were.  Those  plans 
showed  a  certain  number  of  windows.  Tiiey  knew  &om  the 
evidence  that  the  plaintiffs  stipulated  for  those  windows  and 
that  they  stipulated  for  them  for  a  certain  purpose,  and  that 
the  defendants  knew  why  that  stipulation  was  made.  But  he 
put  that  aside  because  it  was  sufficient  for  him  to  know  that  as 
a  matter  of  fact  the  bargain  between  the  two  parties  was  that 
the  plaintiffs  should  erect  buildings  containing  certain  windows 
being  an  essential  part  of  the  approved  plans.  Then  it  was  said 
that  the  defendants  had  acted  in  derogation  of  the  grant,  and 
esp^ally  as  regarded  the  grant  of  the  windows,  the  right  to 
open  those  windows  and  the  privilege  of  having  light  coming 
through  them  by  what  they  had  done.  What  the  defendants 
were  said  to  have  done  was  this.     The  plaintiffs  said  that  defend- 

•  ants  by  their  acts  had  converted  what  ought  to  have  been  an 
external  wall  into  a  party  wall  within  the  meaning  of  section  5. 
sub-section  16,  of  the  London  Building  Act,  1804,  and  the  result  of 

'  that  was  that  the  local  authority  was  competent  to  demand,  and 
it  had  demanded,  these  windows  should  be  shut  up.  It  was  un- 
necessary to  go  intx)  the  question  as  to  what  was  Uie  foundation 
of  the  local  authority's  demand,  except  that  they  said  that  if 
the  wall  was  used  as  a  party  wall  the  windows  could  not  be  allowed 
to  remain.    It  was  said  that  that  was  a  derogation  from  the  de- 
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fendants*  grant.  Assuming  that  what  the  defendanta  had  doofi 
had  made  a  party  wall  where  it  ought  not  to  be,  then  they  had 
led  directly  to  the  local  authority's  demand  which  must  be  com- 
.plied  with,  and  so  in  that  they  seemed  to  his  Lordship  to  have 
acted  in  derogation  of  their  own  grant.  He  had  said  there  was 
evidence  to  show  that  a  special  business  was  in  comtemplation 
and  that  the  windows  were  required  by  the  plaintiffs  for  that 
business  to  the  knowledge  of  the  ddEendants.  ^ut  he  did  not  go 
on  that.     The  defenoe  was  that  you  must  regard   any  alleged 

•derogation  of  grant  with  reference  to  all  the  circumstances  under 

•which  the  grant  was  made.  What  the  defendants  said  was  this. 
.The  plaintiffs  accepted  the  lease  wi<{h  the  obligation  of  building 
uccoraing  to  the  plans,  knowing  that  they  were  bound  to  buila 
a  wall  separating  the  demised  premises  from  the  adjoining  pre- 
mises retained  by  the  lessors ;  that  they  must  be  taken  to  have 
known  that  there  would  be  necessarily  this  external  wall  which 
might  become  a  party  wall.  Defendants  said  that  the  plaintiffs 
knew  there  were  to  be  buildings  the  other  side,  and  must  have 
known  that  when  the  buildings  were  erected  the  dividing  wall 
at  any  rate  in  all  probability  would  become  a  party  wall.  There- 
fore, said  the  def^dants,  they  must  be  taken  to  have  made  the 
grant  and  entered  into  the  implied  obligation  derived  from  the 
lease  with  the  knowledge  that  there  would  probably  be  set  up 
a  party  wall,  and  that  if  there  was  a  i)arty  wall  the  consequence 
would  follow  that  thei  windows  they  had  guaranteed  could  not  be 
made.  In  the  first  place,  he  was  not  sure  whether  the  plaintiffs 
ought  to  be  treated  as  contemplating  the  existence  of  a  party  wall. 
He  would  take  it  that  plaintiffs  contemplated  defendants  would 
eirect  buildings,  but  he  saw  no  reason  for  concluding  that  the 

.  plaintiffs  knew  that  defendants  would  use  their  wall  so  as  to  make 
it  a  party  wall.  The  next  thing  the  defendants  said  was  this. 
They  said  they  had  to  clear  the  ground  by  virtue  of  a  contem- 
poraneous agreement  with  the  lease.  When  they  came  to  do  that 
they  found  overhanging  the  demised  ground  some  beams  which 
belonged  to  the  remaining  building  whioh,  to  some  extent,  had  to 
be  pulled  down  in  order  to  clear  the  ground.     Defendants  said 

.  they  did  not  take  them  away,  but  and  with  the  consent  of  the 
plaintiffs'  architect  they  were  allowed  to  be  built  into  their 
wall.  The  same  was  true  of  two  stanchions  and  purlins  left  on 
the  ground  on  the  plaintiffs'  side  of  the  wall.     Defendants  said 

•  they  were  willing  that  they  should  be  built  into  the  wall  and 
that  they  did  not  want  to  remove  them.  They  said  they  had  done 
nothing  by  which  they  could  "Be  treated  as  trespassers.  To  his 
mind  defendants  were  using  the  property  they  had  demised  to  the 
plaintiffs  and  occupied  it  for  their  stanchions  and  purlins,  and 
in  respect  of  which  the  plaintiffs  were  entitled  to  relief.  They 
were  using  the  plaintiffs'  property  for  unauthorised  purposes 
which  seemed  to  be  a  trespass  the  Court  oould  remedy.  Then 
defendants  said  that  if  they  did  it  they  did  it  with  authority. 
All  that  oould  be  said  to  support  that  was  that  plaintiffs'  archi- 
tect and  defendants'  airchitect  agreed  between  them  that  the  purlins 
and  stanchions  should  be  built  into  the  wall.  But  plaintiffs' 
architect  did  not  communicate  that  to  his  clients,  and  allowing 

that  to  be.  done  was  clearly  outside  the  scope  of  his  authority. 

.  There  was  only  one  other  important  question.     Down  below  the 
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gronnd  on  the  other  side  of  the  wall  in  question  were  stables 
used  by  the  defendants,  and  they  used  this  wall  between  their 
stables  and  the  plaintiffs'  premises,  the  wall  being  on  the  plain- 
tiffs' groand.  That  might  or  might  not  make  it  a  party  wall^ 
bnt  he  did  not  decide  &at.  He  would  assume  tiiat  using  it  in 
that  way  was  using  it  as  a  party  wall.  If  the  defendants  desired 
to  use  the  adjoining  premises  for  stables  or  any  otiber  purpose 
tkef  oould  make  weir  own  retaining  wall.  As  soon  as  the 
plaintiffs  knew  of  it  they  protested  and  said  it  must  not  be  used 
in  that  way.  There  was  a  questico)  raised  about  a  breach  of 
the  covenant  for  quiet  enjoyment  in  the  lease,  but  his  Lordship 
did  not  think  there  had  oeen  any  breach.  His  Lordship  granted 
an  iniunction  in  the  terms  of  paragraph  1  of  the  statement  of 
claim  by  restraining  the  defendants  from  iniuring  or  committing 
any  trespass  upon  the  walls  of  the  plaintiffs  warehouse  and  from 
converting  any  part  of  the  walls  of  the  warehouse  into  a  party 
wall,  and  from  doing  any  act  or  thing  whereby  the  plaintiffs 
might  be  prevented  from  having  the  use  of  the  walls  of  the  ware- 
house as  external  walls.  He  also  granted  ihe  plaintiffs  an  enquiry 
as  to  damages,  and  gave  them  the  costs  of  the  action. 


EDMONTON   DISTRICT  COUNCIL  V.  NEWPOBT. 

Tottenham  Police  Court. 

1906-Febn]ary22L]  r  Estates  Gazette,**  February  24. 1908. 

Rates — ^Non-payment — ^Allowance  of  rebate  to  owner — 
Section  211  of  Public  Health  Act,  1875— Rating  of 
owner  instead  of  occupier — Poor  Rate  Assessment  Col- 
lection Act,  1867-8. 

In  this  case  George  Newport,  the  occupier  of  10,  Morley  Avenue, 
Edmonton,  was  summoned  by  the  Edmonton  District  Council  for 
refusing  to  pay  the  second  portion  of  the  district  rate.  Us.  2d. 
This  was  regarded  as  a  test  case,  the  point  being  whether  a  rebate 
should  not  be  allowed  to  the  owner. 

The  defence  was  undertaken  by  the  Edmonton  Property  Owners* 
Association,  for  whom  Mr.  A.  M.  Bramall  appeared. 

Mr.  R.  Cunningham  Glen  represented  the  Council,  and  said 
that  under  section  211  of  the  Pu£lic  Health  Act  of  1875  a  rate  was 
made  to  be  levied  on  the  occupier  of  all  goods  and  property. 

Mr.  J.  M.  Bramall,  for  the  defendant,  pointed  out  that  under 
those  powers  the  owner  should  be  rated  instead  of  the  occupier 
and  also  that  the  resolution  had  not  been  rescinded  at  any  sub- 
seouent  meeting  of  the  Council. 

Mr.  Glen  admitted  the  fact. 

Mr.  Bramall  said  it  was  a  very  important  jwint  in  law  as  to 
whe;th€-r  in  the  fact  of  that  resolution  the  rate  collector  was  right 
in  demanding  the  rate  from  the  occupier  and  not  the  owner. 

Mr.  Glen  said  that  on  November  14,  1905,  in  accordance  with 
the  instructions  of  the  Council  a  general  district  rate  of  2s.  6d.  in 
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the  pound  was  made  and  levied,  under  the  Act  of  1865^  and  this 
was  the  right  he  ^ave. 

Mr.  Bramall  said  the  first  point  was  whether  the  Bench  was 
bound  by  the  rate  book  or  whether  they  could  go  "  b^ind  the 
book  "  and  see  if.it  was  correct.  It  would  surely  be  easier  for  the 
Council  to  rate  the  owner  instead  of  the  occupier.  Under  the 
Poor  Bate  Collection  Assessment  Act,  32  and  33  Vict.,  Chap  I., 
the  o¥mer  may  be  rated  instead  of  the  occupier  throughout  the 
whole  district. 

Dr.  Daly  (the  chairman  of  the  Bench)  intimated  that  they  were 
of  opinion  that  the -Council  had  fully  made  out  their  case,  and 
gave  their  jud^ent  for  them  with  5es.  costs. 

Mr.  Bramall  intimated  that  he  should  take  the  case  and  have  it 
fought  out  in  the  High  Court. 


BUGB:  Y.   MAIDSTONB  urban  COUNCIIi^ 

Maidstone  County  Court — His  Honour  Judge  Emden. 

190S-FebrnAry  14.]  ["  Estates  Gazette,**  February  24, 1908. 

Bates — Claim  for  overpaid  district  rates — Orchard  land — 
Money  paid  under  mistake  of  law. 

In  this  case  Mr.  F.  W.  Ruck,  architect,  of  London  Road, 
Maidstone,  claimed  from  the  Maiastone  Urban  District  Council 
the  sum  of  £10  ITs.  in  respect  of  overpaid  District  Council  rates. 

Mr.  James  Brennan  appeared  on  behalf  of  the  plaintiff,  whilst 
Mr.  S.  Lance  Monckton  represented  the  Maidstone  Corporation. 

Mr.  Brennan  explained  that  the  over-payment  of  the  rates  had 
been  in  respect  of  a  piece  of  orchard  land  upon  which,  under  a  sec- 
tion of  an  Act  of  Parliament,  rates  were  only  paid  on  one  quarter 
of  the  amount  of  the  assessment.  The  mistake  had  been  that  rates 
had  been  paid  on  the  full  valufi(  of  the  land.  It  was  for  the 
amount  of  money  overpaid  in  this  way  that  the  plaintiff  asked 
should  be  returned.  He  contended  that  it  was  not  a  mistake  of 
law,  as  the  plaintiff  would  say,  but  that  it  was  a  mistake  of 
facts,  and  that  this  amount  should  be  paid  back. 

Mr.  Lance  Monckton  said  the  Corporation  regarded  the  matter 
in  the  light  that  they  had  no  power  to  pay  this  money  back. 
The  mistake,  he  pointed  out,  was  not  found  out  until  the  re- 
valuation of  the  town  last  year.  It  was  then  discovered  that 
Mr.  Ruck  had  been  paying  the  Urban  District  Council  rates  on 
the  full  value  of  his  orchard  land.  He  submitted  that  this  was  a 
mistake  of  law,  because  previous  to  the  re-valuation  plaintiff  had 
not  applied  or  made  a  claim  for  any  reduction  under  the  Act  of 
Parliament. 

Plaintiff  said  he  had  known  for  some  years  that  under  the 
Agricultural  Rates  Act  he  h<ad  been  entitled  to  a  reduction  of  his 
rates  in  respect  to  this  orchard  land. 

His  Honour  said  it  was  clear  that  the  payment  had  been  made 
voluntarily,  under  a  mistake  of  law,  and  that  being  so,  the  amount 
overpaid  was  not  recoverable.    The  action  would  be  dismissed. 
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LAWRENCE   V.   MTJSKBTT  AND   CO. 

King's  Bench  Division — The .  Lord  Chief  Justice  and 
Justices  Bidley  and  Darling* 

190e~Febnuuyl2»I8u]  [**  Estates  Gazette,**  February  24, 1906. 

Auctipn  sale — Claim  for  balance  of  proceeds  of  sale  of 
estate — ^Auctioneers'  expenses — Question  as  to  terms  of 
employment  of  auctioneers. 

This  was  an  appeal  bj  the  plaintiff  from  a  judgment  of  Judge 
Tindal  Atkinson,  of  the  EdmcmtoQ  COuntj  Ck>urt  (''Estaites 
Gazette  Digest  of  Oases,"  1905,  p.  296). 

Mr. .  Holloway  api>eared  for  the  appellant,  and  Mr.  Giveen 
represented  the   defendants. 

The  Oourt  dismissed  the  appeal,  with  costs. 

The  Lord  Chief  Justice  said  the  }>oint  originally  put  by 
Mr.  Holloway  was  that  on  a  fair  construction  of  the  oorxespondenoe 
there  was  a  limit  to  be  put  upon  the  amount  of  the  ezpeiuses.. 
His  Lordship  thought  the  answer  to  Mr.  Holloway'  was  BimpW. 
There  was  no  doubt  the  expenses  were  originally  incurred  at  the 
request  of  the  plaintiff.  He  desired  the  property  sold  and  deeired 
it  to  be  advertised,  and  things  of  that' sort.  He  (plaintiff)  origin- 
ally attempted  to  limit  the  maximum  to  £30,  but  he  afterwards* 
increased  the  limit  to  '£40.  But  there  was  a  distinct  conflict 
before  the  Oounty  Court  Judge  as  to  what  the  facts  were.  There 
were  allegations  on  both  sides.  In  the  opinion  of  the  Court  it 
was  impossible  to  say  there  was  no  evidenoe  before  the  County 
Court  Judge  on  which  their  Lordships  could  say  he  could  not 
come  to  the  conclusion  he  had  arrived  at,  and  it  was  impossible 
to  say  that  he  misdirected  himself.  Therefore,  the  Court  thought 
the  appeal  should  be  dismissed,  with  costs. 


O  CONNOB  V.  PATN. 

King's  Bench  Diyision — Mr.  justice  A.  T.  Lawrence  and 
a  special  jury. 

1006-Febraary  22.]  r  Estates  Gazette."  Maich  3, 1006. 

Vendor  and  purchaser — Sale  of  property — Alleged  mis- 
representation by  vendor — Damages. 

This  was  an  action  which  arose  oat  of  the  sale  of  property 
in  Oxford  Street. 

Mr.  A.  Powell,  K.C.,  and  Mr.  H.  Smith  Werb  counsel  for  the 
plaintiff;  and  Mr.  McCall,  K.C.,  and  Mr.  Neilson  appeared  for 
the  defendant. 

Mr.  Powell  said  the  plaintiff  was  Major  Wm.  B.  O'Connor, 
and  the  defendant,  Mr.  Wm.  Jas.  Payn,  a  silk  mercer  in 
Milk  Street,   City.    Major  O'Connor,  who  wae  attached  to  the 
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militia  brigade  at  Aldecshot,  brought  this  action  to  recover 
damages .  for  alleged  misrepresentations  mode  to  him  upbn 
the  sale  of  some  property  in  Arthur  Street,  Oxford  Street,  W. 
Mr.  Payn,  the  defendant,  was  the  ownjer  of  the  lease  from  Deoem-> 
ber  21,  1902,  for  40  years,  ait  £200  a  year.  The  premises  had 
been  let  to  a  Mr.  Hy.  Wakley.  a  restauTant  keeper,  on  a  sub- 
lease for  21  years,  tft  £350, ..which  left  a  profit  rental  of  £160  a 
year,  ^s  the  tenant  had  to  do  all  repairs.  The  place  was  put 
into  the  hands  of  Messrs.  Foster  and  Cranfield  to  sell  by  auction, 
but ,  was  not  sold.  In  February,  1901J,  Mr.  Payn  wanted  a 
purchaser,  and  plaintiff  was  introduced  to  him  by  «  Mr.  Wil- 
liams, .  a  surveyor  with  Messrs.  Lumley  and  Lumley,  the  well- 
known  estate  agents.  Mr,  Payn  stated  that  Wakley  paid  his  rent 
regularly,  and  that  he  supposed  he  was  making  £500  a  year. 
He  said  his  only  reason  for  wishing  to  sell  the  property  was 
that  he  wanted  the  money  for  other  purposes.  On  the  strength 
of  the  recommendations,  Mr.  Williams  recommended  the  property 
to  Major  O'Connor,  who  ultimately  bought  it  for  £1,400.  It  was_ 
found  that  the  value  of  the  property  had  been  greatly  exagger- 
ated, and  Wakley  surrendered  his  lease.  Then  the  premises 
were  raided  by  the  police,  and  the  value  further  deteriorated. 
He  submitted  that  there  had  been  gross  misrepresentation,  that 
Wakley  had  never  paid  his  rent  regularly,  anid  that  under 
the  circumstances'  plaintiff  was  entitled  to  damages  for  the  state- 
ments made  to  him  by  Mr.  Payn  las  to  the  value  of  the  property 
-^-statements  which  he  must  have  known  to  be  false.. 
Evidence  in  support  of  plaintiff's  case  was  given. 
Mr.  McCall,  for  the  defendant,   called 

Mr.  James  Alfred  Payn,  the  defendant,  who  said  he  was  a 
silk  mercer  and  upholsterer's  warehouseman  at  27  and  28,  Milk 
Street,  E.Q.  He  denied  that  he  ever  told  plaintiff  that  Wakley 
was  making  £500  a  year  profit  on  the  'premises  or  that  he 
was  a  substantial  man.  He  knew  he  was  making  from  £4  lOs. 
to  £5  a  week  however.  He  never,  as  stated,  said  that  he  wanted « 
to  sell  the  properi^y  because  he  wanted  the  ^oney  for  his  own 
business.  He  was  never  asked  as  to  whether  the  tenants  were 
respectable  people.  All  he  was  asked  was  what  he  would  take 
for  the  property,  and  he  said  he  would  take  £1,400.  He  always 
believed  that  Wakley  was  a  respectable  man  and  likely  to  meet 
his  obligations. 

Cross-examined  by  Mr.  Powell :  The  property  was  in  the  hands 
of  Messrs.  Edwin  Fox  and  Bousfield  and  Messrs.  Foster  and 
Cranfield.  He  believed  the  property  was  worth  more  than  he 
had  stated.  He  had  tried  to  sell  it  by  auction,  but  had  failed 
to  do  so.  He  might  have  said  that  Wakley  with  his  own  takings 
and  the  sub-lettin&c  was  receiving  £500  a  year  out  of  the  property-  • 
Mr.  Geo.  S.  Warmington,  solicitor,  gave  evidence  as  to  the 
letting  of  the  business  to  Wakley  and  the  payment  of  the  pre- 
mium of  £175. 

Mr.  F.  J.    Staples  said  the  business  was  one  of  the  best  in 

London,  and  he  himself  had  offered  to  pay  £350  a  year  rent  and 

£100    premium.     Mr.    Wakley  was    a  good  business    man,    but 

latterly  had  neglected  the  business  and  allowed  it  to  run  down. 

Mr.   Edwin  Vaughan  Bousfield  considered  the  property  worth ' 
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£1,400^  and  thexe  should  be  no  difficulty  in  getting  a  good  tenant 
fox  it  at  £350  a  year. 

Cross-examined :  When  put  up  for  sale  by  auction  there  waa 
no  bid  for  the  proi)erty. 

Mr.  W.  B.  Cranfield  said  he  advised  a  reserve  price  of  £1,200 
when  the  property  was  put  up  for  sale  by  auction.  It  was  not 
sold.  He  did  not  consider  £350  a  year  too  higjh  a  rent  for  a 
successful  tenant. 

Other  expert  evidence  as  to  the  value  of  the  premises  having 
been  called, 

Mr.  McCall  submitted  th^  there  was.no  evidence  of  fraudulent 
representation  on  the  part  of  the  d^endant,  and  theie  was  no 
case  proved  of  a  dummy  lease  and  a  bogus  tenant,  which  had 
been  suggested. 

Mr.  Powell  said  that  if  any  of  the  representations  made  by  Mr. 
Payn  were  untrue  then  the  plaintiff  must  succeed. 

The  jury  found  for  plaintiff,  damages  £450. 

Amongst  the  expert  witnesses  called  for  the  plaintiff  wexe  Mr. 
F.  Melrose  and  Mr.  E.  L.  Pyke. 


ETDMANN  AND   SON  Y.  KINE. 

Brentford  County  Court — ^His  Honour  Judge  Howlaud 

Boberts. 

lOOe-Febmaiy  26w]  r  Estates  Guette,"  Maivh  3, 1908. 

Valuer — Claim  for  professional  services. 

This  was  an  action  by  the  plaintiffs  for  services  rendered  in 
connection  with  a  case,  ''Kine  v.  Jolly/'  in  the  High  Court  in 
1004  (''Estates  Gazette  Digest  of  Law  and  Arbitration  Cases/' 
1904,  pages  323  and  489). 

These  proceedings  arose  out  of  the  light  and  air  to  rooms 
at  Mrs.  Kine's  residence  being  obstructed  by  the  erection  of 
another  house.  The  defence  to  those  prooeedingp  was  that  while, 
admittedly,  there  were  "  ancient  lights  '*  which  had  been  inter- 
fered with,  the  damage  was  not  sul^tantiaJ.  Upon  this  question 
the  evidence  of  several  property  valuers  was  laid  before  the  Judge 
in  the  High  Court  by  each  of  the  parties,  and,  in  giving  judg- 
ment for  the  plaintiff,  with  costs,  the  Judge  advised  the  defen- 
dant to  pay,  and  the  plaintiff  to  aooept,  a  substantial  sum  in 
order  to  settle  the  dispute.  The  account  rendered  by  Messrs. 
Eydmann  and  Son  to  Mrs.  Kine  included  a  charge  of  £12  IBs. 
for  making  a  valuation  in  connection  with  the  claim  for  damages. 
There  were  also  several  items  relating  to  the  attendance  of  Mr. 
W.  Eydmann,  jun.,  at  the  Hig^  Court  for  the  purpose  of  giving 
evidence  ;  another  visit  to  W(K>dthorpe  connected  with  the  valua- 
tion was  charged  for,  the  total  of  the  bill  being  £29  14s.  6d.  A 
sum  of  8gs.  had  been  paid  on  account  of  this  and  the  balance 
was  claimed; 
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Mr.  Wanen  (instructed  by  Meflsis.  G.  Bell  and  Co.)  appeared 
ior  the  plaintiffs ;  the  defendant  was  represented  by  Mr.  GaTeen 
(instructed  by  Mr.  G.  Gordon). 

Mr.  W.  Eydmann,  jua.,  ga^e  evidence.  He  prepared  a  yalua- 
tion,  subsequently  marking  «  plan  in  such  a  way  as  to  show 
the  angle  of  the  sun's  rays  upon  the  house.  Witness  afterwards 
attended  at  the  High  Court  on  several  occasions  and,  at  the 
Auegestion  of  Mr.  Gordon,  amended  the  figures  of  his  valuation 
a  nttle,  reducing  the  amounts  he  had  at  first  put  down,  because 
that  gentleman  thought  them  a  little  too  high.  In  the  course  of 
the  case,  he  gave  evidence  on  Mrs.  E^ine's  behalf. 

Mr.  Stanley  Bell  stated  that  he  happened  to  be  in  Mr.  Eyd- 
mann'e  office  in  June,  1904,  when  he  was  introduced  to  Mr. 
Heid,  and  he  heard  the  l<atter  promise  to  send  a  cheque  to  the 
plaintiff. 

Mr.  E.  Bridger  Athawes,  auctioneer,  surveyor  and  valuer, 
said  that  on  JiUy  14,  1004,  Mr.  Reid  called  upon  him  with  a 
request  that  he  also  would  make  a  valuMion  and  give  evidence 
in  the  case  of  "  Kine  v.  Jolly,"  telling  him  that  Mr.  Eydmann's 
■services  had  already  been  engaged  and  that  confirmatory  evidence 
was  desired.  He  accordingly  did  as  requested,  and  in  his  case 
also  the  figures  of  his  valuation  were  subsequently  reduced  be- 
cause Mr.  Gordon  thought  them  too  high.  In  his  (witness's) 
opinion  the  charges  made  by  Messrs.  Eydmann  and  Son  were 
fair,  and  he  mentioned  that  his  own  price  for  making  the  valua^ 
tion  was  within  three  shillings  of  the  amount  charged  by  Messrs. 
Eydmann. 

For  the  defence,  Mr.  G.  Gordon,  solicitor,  gave  evidence  and 
said  that  he  thought  it  was  on  July  14  or  15,  1004,  that  he  first 
gave  Mr.  Eydmann  specific  instructions  in  regard  to  the  case. 
After  the  positive  statements  that  had  been  m<ade,  however, 
lie  was  very  loth  to  fix  himself  to  dates  at  all  without  his  diary, 
which  had  not  been  brought  to  the  Court.  Shown  the  drait 
valuation  which  Mr.  Eydmann  said  he  had  submitted  to  him 
•on  July  12,  the  witness  said  he  had  no  recollection  of  having 
•seen  it  before. 

His  Honour  said  he  had  come  to  the  conclusion  that  Mr.  Eyd- 
mann's  evidence  as  to  the  dates  upon  which  he  made  the 
valuation  and  attended  at  the  Court  were  correct ;  the  sugges- 
tion that  the  gentleman  had  voluntarily  attended  the  Court,  or 
liad  gone  there  in  a  speculative  way,  could  not  be  accepted  at 
all.  He  held  that  an  expert  witness  was  not  necessarily  bound 
to  accept  for  his  services  the  allowance  for  same  made  by  the 
Taxing-Master,  as  it  was  frequently  inadequate.  With  regard 
to  the  charge  for  the  valuntion,  however,  he  thought  that  a  sum 
of  five  guineas  would  be  adequate,  no  satisfactory  evidence  as  to 
the  custom  of  the  profession  in  such  a  matter  having  been  given 
in  support  of  plaintiff's  claim,  that  of  Mr.  Athawes  having  to 
lye  put  aside  because  he  was  making  a  daim  upon  a  similar 
basis  against  the  defendant.  The  charge  of  £12  ISs.  would, 
therefeore,  be  reduced  to  five  guineas.  A  couple  of  other  items 
liaving  beisn  dealt  with  and  allowance  having  been  made  for 
the  eight  guineas  paid,  judgment  was  given  for  the  plaintiffs 
ior  the  balance  of  twelve  guineas   with  costs. 
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BROOMGiEtOVE    BRICK    COMPANY    V.    SOUTH-EASTERN    AND, 
CHATHAM  RAILWAY  COMPANY. 

Sheriffs  Court  of  Sussex — Under-Sheriff  Bartlett  and  a 
special  jury. 

190a-Febniary2&]  C"  Bitates  Gazettev*' Maich  3, 1906. 

Gompeiisation  —  Brick-making  works  —  Acquisition  for 
railway  extension — Consequential  damage. 

This  .was  a  case  to  determine  the  compeiisation  to  be  paid  in 
respect  of  certain  land  and  property  being  acquired  for  the 
eiitensioin  of  the  Ore  r&ilwaj  station.    The  claim  was  for  £13,484. 

Mr.  Honoratos  Llojd/  K.C.,  and  Mr.  C.  C.  Hutchinson  ap- 
peared for  the  claimants,  and  Mr.  Marshall  Hall,  K.C.,  and 
Mr.  Biemner  for  the  South-Eastern.  Railway  Company. 

Evidence  was  given  by  several  experts  in  brick-meJdng.  Mr. 
Palmer,  the  borough  engineer,  was  also  called.  He  said  during 
the  last  ten  years  he  oould  give  the  number  of  houses  erected, 
but  not  the  value  of  them.  The  development  had  been  large  and 
smatl  property.  Last  year  there  had  not  been  much  done.  So 
far  as  Hastings  was  concerned  theie  was  a  tendency  for  the 
building  trade  to  improve.  All  ^ood-class  "bricks  now  came  from 
High  Brooms,  and  he  was  paying  £1  ITs.  per  thousand.  In 
Hastings  he  ordered  one  million  to  two  million  bricks  per  annum. 
The  earth  at  Broomgrove  was  very  suitable  for  good  bricks. 

By  Mt.  Marshall  Hall  (for  the  S.  E.  R.) :  When  the  brick 
earth  had  been  taken  away  the  land  could  be  used  for  store  yards. 
There  was  very  little  doin^  at  Bexhill.  There  might  be  twelve 
hundred  empty  houses  at  Hastings.  The  demand  for  bricks  lo- 
cally was  small.. 

Mr.  Charles  Moore,  agent  for  the  Evenfield  Estate,  St. 
Leonards-on-Sea,  said  that  there  would  be  a  demand  in  the 
town  for  bricks  if  they  were  made  at  Broomgrove.  On  his  estate 
there  were  three  yards  and  none  situate  so  well  as  the  one  under 
notice. 

By  Mr.  Marshall  Hall:  He  thought  the  strip  of  land  well 
worth  £3,QQ0.  His  own  yards  were  let.  There  was  a  great  de- 
mand for  stores  around  this  neighbourhood  and  he  thought  there 
was  a  tendency  for  building  to  develop.  If  the  Corporation  pur- 
chased local  bricks  then  it  would  be  possible  to  get  rid  of 
about  two  and  «i  half  millions. 

Mr.  Albert  Burtenshaw  thought  the  Broomgrove  held  the  best 
position.  Compensation  ^f  £3,776  was  la  fair  ^ioel  for  the 
land.  Hd  put  down  £3,800  for  the  bride  earth.  He  made  this 
up  as  follows  : — ^105,000  cubic  yards  was  available  and  eadi  yard 
could  make  500  bricks — a  total  of  52^  millions. 

Mr.  Richard  Johnson,  late  chief  engineer  to  the  Great  North- 
em  Railway  Company,  said  he  advised  the  estate  as  to  railway 
sidings.  That  to  the  east  was  certainly  the  most  convenient 
spot.  He  was  of  opinion  that  in  view  oif  the  fact  that  the  rail-]^ 
way  company  were  forcing  the  brick  company  to  provide  a"^ 
siding  at  a  spot  not  convenient  they  (the  railway  company)  should 
pay  the  cost^ 
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i  Mr«  William  Metcalf  and  Mr*  Arthur  Boc^  also  gave  evidence. 
The  latter  said  the  value  in  land  was  £13,484. 

B7  Mr.  Marshall  Hall:  He  had  no  special  local  knowledge. 
He  had  not  heard  the  actual  cost  of  the  forty  acres  was  £6,513 
in  1880.  He  was  totally  opposed  to  the  suggestion  that  the 
brickfield  was  a  diemal  failure.  A  profit  of  15s.  per  thousand- 
oould  be  made,  and  there  could  be  no  doubt  as  to  a  market 
for  them — at  least  half  a  million.  If  the  company,  with  the 
"rotten  old  brick,"  could  get  rid  of  ai  million  and  a  half  at  a 
profit  there  would  be  no  trouble,  with  a  better  brick,  to  sell 
five  millions.  The  reason  why  a  continuous  kiln  was  not  erected 
was  simply  because  the  railway  company  would  not  state  where 
the  siding  w^s  to  be. 

Mr.  W.  H.  Elwell  gave  the  following  dertailed  valuation: — 

4a.  Ir.  lOp.  of  land  aTailable  for  general  commeroial  par- 
posee  'when  rednoed  to  new  level  by  the  removal  of  the 
olay  used  In  brick makinfir,  at  £809  per  iicre,  Jb;3.450.  This; 
deferred  for  seven  year»  (Average-  of  fourteen),  on  5 
per  oeut.  tablo.  equal  by  .7X»  equaU    £2.450 

to  per  cent,  foroed  sale     245 

,      '     '  £2.595 

Brlok  earth.— The  pstimated  quantity  of  oJay  In  the  land 


taken  ezplu^lve  of  th^  sjte  whit;!^  would  have  been  ocou- 
p^  by  tlie  briokmaking*  works  Is  106,000  oublo  yards. 
ISiU    is    sufficient   to    produce   52^    million    bricks.   The 


output  would  be  five  million  per  annum,  and  at  a 
royalty  of  23.  per  thousand  would  amount  to  £500  per 
annum.  It  would  take  lOi  years  to  use  this  quantity, 
and  the  value  in  present  money,  calculated  on  the  7  per 
cent,  table,  would  equal  7.2  years'  purchase,  or    3.600 

The  tenants'  profits  would  equl  6b.  per  thousand  at  least, 
say  £l.SOO..equal  to  one  year's  proftt   1.500 

Gonsequential  damage.— Increased  amount  of  excavation 
by  reason  of  altered  position  of  the  works  site  and 
removal  of  same  to  a  place  of  deposit '  to  be  found  by 
claimants  on  their  own  land.  37.300  cubic  yards  at  Is.    ...      1.865 

The  alteration  of  the  works  site  will  neceaeitate  a  longer 
length  of  road  for  access,  say     100 

The  additional  cost  of  the  siding  in  order  to  reach  the  new 
site  as  against  th^  cost  of  same  in  the  original  position 
suggested       ~ 968 

Additional  cost  of  msintenance.  etc..  of  longer  siding,  in- 
dnddng  depreciation  (£22  10b.  per  annum,  at  20  years' 
purchase      450 

Share  of  maintenance  of  the  tramway  siding,  say  £20  per 
annum,  at  20  yeacs'  purchase 400 

Additional  cost  of  working  eiding  on  account  of  position, 
gradient  and  only  partial  user,  £80  per  annum,  at  20 
years'    purchase      t%^ 1,600 

Gost  of  removal  of  and  damages  to  the  bricks  now  on  the 
ground  (about  one  million,  at  2b.  per  thouaand) 100 

Amount  of  purchase  money  and  compensation  under  notice 
to  treat      £12,278 

Mr.  Marshall  Hall,  for  the  railway  company,  called  the  follow- 
ing witnesses :  — 

Mr.  Richard  Heckels,  an  accountant  of  the  railway  company, 
said  he  had  seen  several  balance  sheets  of  the  brick  company, 
and  in  these  the  mortgages  were  shown.  The  cost  of  making  kiln 
bricks  in  1902  was  £393,  or  £1  8s.  4d.  per  thousand,  and  clamp 
bricks  at  a  cost  of  19s.  per  thousand.  Witness  was  iAien  taken 
through  the  statements  of  Mr.  Wild  seriatim,  and,  tiding  his 
figures  as  correct,  he  found  that  in  1902  the  brickworks  were 
run  at  a  loss  of  £92  8s. ;  in  1903  there  wa«  a  profit  of  7s.  2d., 
and  in  1904  the  profit  was  8s.  Id. 
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Mr.  A.  L701L  Ryde  said  he  conaideied  the  full  yalue  of  the 
land  was  £400  an  acre.    Hig  total  valuation  was  £2,418. 

Mr.  J.  L.  Grouch  also  put  the  value  at  £400  an  acre. 

The  jurj  assessed  compensation  as  follows: — ^Land,  £2^600; 
brick  earth.  £1,312  10s.  ;  tenants'  profits.  £500 ;  consequential 
damage,  £1,865 ;  alteration  of  works  site,  £100 ;  additional  ooit 
of  siding,  £068 ;  maintenance  and  extra  cost  of  working  siding 
on  account  of  position,  £1,837  lOs. ;  removal,  £100.  This  made 
the  total  award  £0,183. 


F&ASEB  V.  LONDON  COUNTY  COUNCIL. 

Sheriff's  Court — Mr.  Under-Sheriff  Borchell  and  a  special 

jury. 

leoe-Fobmary  23.]  [**  Estates  Qazette."  March  3. 190«. 

Compensation — Tobacconist's  business  premises — ^Lease-* 
hold  interest — ^Property  taken  ior  road  widening  and 
tramway  purposes. 

In  this  case  Mr.  J.  Eraser,  a  tohacoonist,  of  8,  Vemooi  Place, 
Southampton,  Row,  W.C.,  claimed  compensation  in  respect  of 
the  leasehold  premises,  37,  Southampton  Row,  W.C,  which  had 
been  compulsorily  acquired  by  the  London  Goanty  Council  m 
connection  with  the  widening  of  the  thoroughfare  for  public 
improvements  and  tramway  purposes.    The  claim  was  for  £1,181. 

Mr.  G.  M.  Freeman,  K.C.,  appeared  for  the  claimant,  and 
Mr.  Lewis  Coward,  K.C.,   for  the  London  County  Council. 

Mr.  Freeman  explained  that  claimant  had  acquired  for  £500 
the  lease  of  37,  Southamptom  Row,  which  was  for  twenty-one 
years,  at  £00  for  the  first  seven  years,  rising  to  £100  for  the 
remainder  of  the  term.  He  then  let  the  premises  to  a  Mr. 
Mooriiouse  at  £200  rental,  but  in  consequence  of  the  London 
County  Council  notice  to  treat  the  tenancy  was  made  a  quar- 
terly one,  and  the  premises  were  pulled  down  in  1903.  The  value 
of  property  there  had  enormously  increased,  and  if  the  premises 
haa  not  been  acquired  by  the  London  County  Council  they 
claimed  that  a  rental  of  £200  oould  have  been  secured  on  a  re- 
pairing lease.  That  gave  an  improved  rental  of  £100  for  the 
remander  of  the  term,  which,  on  the  six  per  cent,  table  at  10^ 
years'  purchase,  was  £1,033. 

Mr.  Clifton  J.  Moorhouse  stated  that  he  was  glad  to  take  the 
premises,  34,  Southampton  Row,  at  a  rental  of  i^OO  per  annum. 

Mr.  J.  W.  Coade  said  he  could  easily  have  obtained  £200  rental 
for  the  premises.    His  valuation  totalled  £1,181. 

Mr.  J.  H.  Townsend  Green  considered  the  premises  in  ques- 
tion worth  £200  rental  on  repairing  lease.  His  valuation  totalled 
£1,176. 

Mr.  Edwin  Fox  agreed  with  the  previous  witness. 

Mr.  Lewis  Coward,  K.C.,  for  the  London  County  Council,  con- 
tended that  the  full  rental  value  was  £130,  giving  a  profit  rental 
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of  £40,  for  2^  years  remaining  of  the  seven  years,  and  £30  profit 

rental  for  the  remainder  of  the  term  of  the  lease. 

Mr.  Howard  Martin's  valuation  was  as  follows:  — 

BMlmated   anniial  value     £130 

Bent  for  U  years     90 

£40 
Vor  2}  years  on  6  xer  oent.  table    2.25 

£90 

Bemalnder  of  term  (rent  £100),  profit  rent     £30 

On   6  per  cent,  table,  years'  purohaee     8.22 

240 

Total     £330 

10  per  cent,  for  forced  sale    33 

£363 
Shop  flztnree     ~ 20 

Total £383 

Mr.  G.  H.  Brougham  Glasier  agreed  with  the  previous  witness. 
Mr.  H.  Aubrey  Furber's  figures  came  to  £300. 
The  jury  awarded  £020. 


WALLASBX  URBAN  DISTRICT  COUNCIL  V.  WALKER. 

Liverpool  Assizes — ^Mr.  Justice  Bray. 

1006-February  26.]  V"  Estates  Qazette,"  March  S,  1906. 

Street  improvements — Claim  against  owners  of  property 
for  proportion  of  cost — Defendants  not  frontagers — No 
notice  of  objection — ^Liability. 

This  was  an  action  against  the  defendants  as  owners^  within 
the  meaning  of  the  Councirs  Act,  of  certain  property  in  Belvidere 
Bead,  New  Brighton,  to  recover  the  sum  of  £164  odd  as  the 
defendants'  proportion  of  the  ooet  of  oertain  street  improvements. 
The  defendants  had  been  served  with  notice  of  apportionment, 
and  had  made  no  objection  within  the  specified  time,  and  the 
work  was  done.  The  defendants  then  discovered  that  they  were 
not  the  owners  of  the  frontage  to  Belvidere  Road,  and  on  that 
ground  pleaded  exemption. 

His  Lordship  now  held  that  under  the  powers  of  their  local 
Act  the  Council  could  require  notice  of  objection  within  a  speci- 
fied time,  and  this  notice  not  having  been  given,  the  defendants 
were  liable. 


MOUNTFORD  V.   LONDON  UNITED   TRAMWAYS   COMPANY. 

Sheriff's  Court,  Kingston — Under-Sheriff  Wigan  and  a 
special  jury, 

1906-Pebruar7  27.]  r  Estates  Gazette,"  March  3, 1906. 

Compensation  —  Frontage    land  —  Leasehold    interest — 
Dentist's  business — Loss. 

This  was  a  claim  for  £2,700  by  Mr.  A.  H.  Moantford,  dentist, 
of  Eden  Street,  Kingrston,  in  respect  of  his  leasehold  interest 
in  a  strip  of  land,  70ft.  long  and  about  10ft.  wide,  taken  from 
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the  front  of  his  premises,  Elm  Lawn,  by  the  company  under  the 
powers  of  the  Liuids  Clauses  Act,  and  for  compensation  for  loss 
of  businees  occasioned  by  the  operations  of  the  company. 

Mr.  J.  Eldon  Bankes,  K.C,  and  Mr.  R.  A.  Gordon  (instructed 
by  Messrs.  Sherrard  and  Sons)  appeared  for  the  claimant;  Mr. 
J.  Roskill,  K.C.,  and  Mr.  H.  Oourthope  Munroe  (instructed  by 
Messrs.  Stanley,  Wasborough,  Doggett*  and  Baker)  represesitea 
the  tramway  company. 

Mr.  Eldon  Bankes,  K.C.,  said  a  dental  practice  had  been  car- 
ried on  at  Elm  Lawn  for  many  years,  first  by  the  late  Mr.  Van 
der  Pant,  who  sold  his  practice  to  Mr.  Mountford  for  £1,000  in 
1897,  the  latter  also  taking  a  lease  of  the  house  for  21  j^ears 
from  June,  1897,  at  a  rental  of  £110  a  year. 

Mr.  Roskill,  K.C.,  said  as  refi^rence  had  been  made  to  the  ob- 
struction caused  during  the  construction  of  the  tramwayiE(,  it 
might  be  as  well  for  him  to  state  at  once  that  nothing  could 
possibly  be  claimed  for  temporary  disturbance  while  the  works 
were  being  constructed. 

Mr.  C.  G.  Grayes  said  he  had  inyestigated  the  diary  and 
patients'  ledger  kept  by  Mr.  Mountford,  and  also  the'  pass  book. 

Mr.  H.  B.  Gill,  dental  surgeon,  considered  Elm  Lawn  a  good 
position  for  such  a  practice. 

Mr.  G.  F.  I^e  gave  the  following  yaluation  : — 

Beprecilbtloii £40 

.  Tears'  purotiMe    9 

£3S0 

Add  10  per  cent,  for  oompulsory  sale 36 

Ctonseauential  damage  to  praotioe     4^ 

£82S 

Mr.  W.  S.  Herrick  agreed  practically  with  the  evidence  of 
Mr.  Page. 

Mr.  H.  J.  Lanchester  estimated  the  total  loss  of  rental  from 
the  land  taken,  and  depreciation  of  property,  at  £531 ;  and 
thought  he  ought  to  have  £500  for  lose  of  business,  making 
altogethecr  £l,03l. 

For  the  tramway  company, 

Mr.  E.  H.  Bousfield  said  he  knew  this  particular  property  long 
before  Mr.  Van  der  Pant's,  time,  when  the  late  Mr.  John  Dawson 
lived  there.  At  the  time  the  lease  was  granted  to  Mr.  Mount- 
ford £110  was  a  fair  rental,  and  he  thought  it  was  still  a  fair 
sum.  but  it  would  be  worth  considerably  more  in  future.  He 
thought  the  claimant  was  entitled  to  compensation  for  the  strip 
of  forecourt  taken  by  the  company,  and  he  put  it  at  ten  per 
cent,  on  the  rental,  which  was  £11  a  year.  He  was  told  that 
the  stable  had  been  let  at  £20  a  year,  and  as  there  was  an  offer 
now  to  take  it  at  £10,  he  allowed  £10  a  year  for  depreciation 
there.  In  his  opinion  £185  was  the  total  amount  of  damage. 
Witness  had  never  heard  of  such  a  suggestion  as  the  claimant 
'  put  forward,  that  he  was  entitled  to  two  years'  purchase  of  the 
practice  for  disturbance;  he  could  not  get  more  than  that  if 
he  wished  to  sell  the  practice.  Witness  did  not  think  the 
practice  would  be  depreciated  by  the  trams  at  all,  as  they  would 
bring  clients  from  all  parts  of  the  system  to  the  very  door,  and 
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in  future  the  property  would  be  increased  in  value  and  thp  prac- 
tice enhanced. 

Mr.  J.  Nixon  Horsfield,  surveyor,  said  the  land  taken  from  Elm 
Lawn  'was  77  square  yards,  and  in  itself  had  no  building  value. 
The  house  was  now  an  average  of  18ft.  fro^i  the  roadway,  and 
the  nearest  tram  rail  going  from  Clarence  Street  was  55ft.  from 
the  window.  He  did  not  think  the  taking  of  this  land  from 
•  the  front  of  the  house  depreciated  it  more  thon  £10  or  £12  a 
year.  He  allowed  £10  a  year  also  for  the  stable  and  coachhouse, 
and  the  total  amount  of  compensation  he  estimated  at  £195.  He 
had  passed  the  house  in  both  directions  on  a  tramcar,  and  could 
.  not  see  the  operating  chair  through  the  window. 

Mr.  Albert  Chancellor  estimated  the  depreciation  at  3s.  3d.  per 
square  yard,  which  worked  ouj;  at  £12  lOs.  per  annum,  or  a 
total  of  £111  for  the  forecourt,  and  £71  for  the  stable.  The 
total  sum  of  £182  he  thought  would  be  a  very  fair  -amount  of 
compensation  to  pay  the  claimant. 

Mr.  WilUam  Armiger  said  he  T>aid  Mr.  Mountford  £16  a  year 
for  the  stable  and  coachhouse  before  the  alteration  of  the  pro- 
perty. He  was  prepared  to  take  the  stable  and  coachhouse  again 
at  the  reduced  rental  of  £10  a  year. 

The  jury  awarded  the  claimant  £360  for  depreciation,  and 
£400  for  disturbance  of  business,  making  in  all  £760. 


HEDGES      AND      BUTLER    Y.     WESTMINSTER    ASSESSMENT 
COMMITTEE. 

Glerkenwell  Quarter  Sessions. 

IdOe-Mareh  L]  r  Estates  Gazette,"  March  3. 1906L 

Rating  —  Assessment  —  Wine  merchants'  business — 
Intervention  of  London  County  Council  —  Parties 
"  aggrieved." 

This  was  an  appeal  by  Messrs.  Hedges  and  Butler  in  respect 
of  their  business  premises,  153  and  154,  Regent  Street.  In  1900 
the  premises  were  assessed  at  £1,000  gross  and  £834  rateable. 
Last  year  the  overseers  of  Westminster  raised  the  figures  to 
£2,000  gross  and  £1,667  rateable,  but  on  appeal  the  Assessment 
Committee  reduced  the  assessment  to  £1,035  gross  and  £862  rate- 
able. The  London  County  Council  now  asked  that  these  figures 
should  be  increased  to  £1,400  gross  and  £1,225  rateable. 

Evidenoe  was  given  by  Mr,  G.  H.  B.  Glasier,  Mr.  Leslie  Vigers 
and  Mr.  J.  H.  Townsend  Green,  the  latter  putting  the  gross 
at  £1,500  and  the  rateable  at  £1,313.  Certain  parts  of  the  pre- 
mises were  let  off  at  £550  a  year. 

Mr.  Freeman,  K.C.  (with  whom  was  Mr.  H.  Courthope  Munroe') 
called  Mr.  O.  H.  Giddy,  who  considered  the  premises  would  let 
at  £1,000  a  year  on  lease.  Counsel  went  on  to  say  that  -^e  Cor- 
poration of  Westminster  resisted  what  they  believed 
were  unnecessary  proceedings  on  the  part  of  the  London 
County  Council,  who  had  brought  into  Court  a  large  number  of 
these  appeals,  and,  besides  taking  up  a  great  deal  of  time,  had 
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caused  to  be  wasted  an  enormous  amount  of  the  ratepayers' 
money.  In  one  case  there  was  a  difference  only  of  £43  between 
ti^e  jparties. 

Mr.  Danckwerts,  K.C.,  for  the  Ck)unty  Council,  remarked  that  the 
City  of  Westminster  had  his  sympathy,  and  he  believed  the  sym- 
pathy of  the  London  County  Council,  because  the  system  wanted 
altering.  It  had  beem  said  that  the  Council  were  spending  tho 
rates.  The  law  gave  them  as  ratepayers  the  right  to  see  that  other 
people  were  not  rated  too  low. 

Mr.  Danckwerts :  Every  ratepayer  in  the  metropolis^  has  the 
right,  and  Uio  London  County  Council  believe  that  it  is  in  the 
interest  of  the  ratepayers  to  see  that  each  ratepayer  pays  his  fair 
proportion. 

The  Bench  altered  the  figures  to  £1,300  gross  and  £1,084  rate- 
able. If,  after  f?oing  probably  up  to  the  House  of  Lords,  it 
was  found  that  the  London  County  Council  were  not  aggrieyed,. 
the  figures  would  be  of  no  use. 

Mr.  Loveland,  K.C. :  We  make  no  order  as  to  costs. 


GOSLING  V.   MABTLBBONE   UNION  ;     CEIPPS  V.    SAME  ; 
BEAUCLEBE  Y.   SAME. 

Clerkenwell  Quarter  Sessions. 

190fr-Haroh.]  T  Estates  Gasette,"  March  3,19061 

Eating — ^Assessment — ^Residential  property. 

These  were  appeals  against  the  quinquennial  re-valuation. 

In  the  first  casd  Mrs.  E.  S.  Gosling  appealed  against  the  assess- 
ment  of  her  residence,  28,  Portland  Flaoe,  W. 

Mr.  Horace  Avory,  K.C,  appeared  for  the  appellant ;  and  Mr. 
C.  A.  Russell,  K.C,  for  the  respondents. 

It  appeared  that  the  residence  was  of  an  exoeptional  character,, 
having  four  good  reception  rooms  with  hall  and  few  bed  rooms. 
The  kitchen  is  connected  with  the  house  by  a  corridor  70ft.  in 
length,  10ft.  or  12ft.  of  which  is  uncovered,  and  there  is  a  lava- 
tory in  the  boudoir. 

Mr.  James  Boyton  considered  the  rental  value  86  about  £400 
per  annum. 

Mr.  Samuel  Clark  considered  that  in  its  present  condition  the 
residence  would  not  command  a  rent  of  more  tnan  £400  per  annum. 
If  £3,000  to  £4,000  was  spent  upon  it  probably  a  rent  of  £700  or 
£800  per  annum  would  be  obtained. 

For  the  Union,  Mr.  F.  Clifton  said  he  considered  there  were 
six  bed  rooms.  The  suite  of  four  spacious  rooms  was  66ft.  in 
length.  Lines  could  be  run  down  to  the  kitchen  to  make  the  ser- 
vice quicker.  The  stables  he  put  at  £15  per  stall,  and  the  loose 
boxes  at  £20,  or  £100  altogether.  A  fair  r^wtal  value  from  a 
willing  tenant  was  £700  per  annum. 

Mr.  F.  B.  Henson  said  he  agreed  with  Mr.  Clifton  as  to  the 
rent.  A  houpe  had  just  been  let  in  Portland  Place  (No.  69)  to 
the  Turkish  Embassy  in  the  last  few  weeks  at  £1,150  per  annum. 
Witness  said  several  thousand  pounds  had  been  spent  on  that 
house.  He  was  informed  that  another  house  had  been  sold  at 
£14,000. 
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Mr.  Russell  oommented  on  the  fine  character  of  the  residence 
in  one  of  the  noblest  thoroughfares  in  London.     The  ratine  of  the 
authority  had  been  borne  out  by  witnesses  on  the  other  side. 
.  ITie  Cnairman  :  What  increased  value  has  there  been  since  1900 
and  1005  ?    There  is  no  specific  evidence  on  that  point. 

The  Court  allowed  the  appeal,  with  costs,  the  figures  to  be 
tdmilar  to  the  assessment  in  1900. 

In  the  other  cases,  Mr.  W.  H.  Cripps,  F.R.C.S.,  of  2,  Stratford 
Place,  W.,  and  Mr.  C.  W.  de  Vera  Beauclerk,  of  26,  Lower 
Seymour  Street,  appealed  against  the  assessment  of  their  pre- 
mises. In  the  latter  case,  the  appeal  was  against  £300  gross  and 
£250  rateable,  an  increase  from  the  present  assessment  of  £230 
ffross  and  £192  rateable.  The  same  experts  gave  evidence,  and 
both  appeals  were  allowed,  with  costs. 


LONDON    COUNTY  COUNCIL    V.   ISLINGTON   UNION. 

Clerkenwell  Quarter  Sessions. 

1906-March.]  [**  Estates  Gazette,"  March  3, 1906. 

Eating — ^Assessment — ^Board  School — Eate  of  interest — 

Status  of  London  County  Council  as  appellant. 

This  was  an  appeal  in  respect  of  the  assessment  of  Forster's 
School,  Homsey  Road,  the  Islington  Union  having  fixed  the 
gross  value  at  £1,100  and  the  rateable  value  at  £917.  The  Lon- 
don County  Council  asked  for  £715  gross  and  £635  rateable,  ex- 
clusive of  £30  gross  and  £24  rateable  for  a  school-keeper's  house 
separately  assessed. 

Mr.  Balfour  Browne,  K.C.,  Mr.  F.  Marshall,  K.C.,  and  Mr. 
Walter  Ryde  appeared  for  the  appellants  ;  Mr.  O.  Danckwerts, 
K.C.,  represented  the  Union. 

Mr.  Balfour  Browne,  K.C.,  said  the  appeal  raised  certain  mat- 
ters of  principle.  The  parish  authorities  had  taken  the  amount 
Btaaiding  in  the  Council's  published  accounts  to  capital  account 
of  this  particular  school  at  £19,000,  and  applied  the  usual  four 
per  cent,  on  land  and  five  p3r  cent,  on  builaing  to  arrive  at  the 
rateable.  As  the  £19,000  included  the  cost  of  two  alteratdons 
and  enlargements,  one  absolute  demolition  and  rebuilding,  coun- 
sel contended  that  this  sum  should  not  be  takcoi,  but  that 
£10,000,  the  actual  cost  of  rebuilding,  should  only  be  consideared. 
The  percentages  were  also  entirely  wrong,  as  the  percentage, 
aoooraing  to  Lord  Herschel,  in  the  Erith  case,  was  no  doubt 
a  rule  of  thumb.  Inasmuch  as  the  Council  couM  now  borrow 
money  at  £2  9s.  6d.  per  cent.,  aflid  in  1905  borrowed  at  £3  8s. 
per  cent.,  3^  per  cent,  all  round  would  be  an  ample  percentage. 
Counsel  also  pointed  out  that  the  School  Board  built 
the  school  in  such  a  way  as  to  provide  for  future 
extensions,  and  to  afford  permanent  relief  to  a  landlord  in  regard 
to  maintenance,  whilst  ornamentation  and  decoration  were  added, 
all  of  which  would  not  be  necessary  in  the  case  of  a  tenant  from 
year  to  year.  Thus  durable  glazed  bricks  had  been  inserted  in 
the  stairs,  and  two  towers  had  been  erected  by  them  as  freeholders, 
but  the  tenant  would  only  pay  rent  for  what  was  effective  for  the 
purpose  of  educating  children. 
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Mr.  Balfour  Brown©  quoted  the  case  of  the  "  School  Board  v. 
Wandsworth  and  Clapham  Union,"  and  thought  this  was  to  the 
effect  that  the  buildings  were  more  useful  for  educational  pur- 
poses than  for  any  other.  There  was  no  case  decided  where  it  waa 
decided  that  either  the  School  Board  or  London  County  CJouncil 
should  pay  five  per  cent.  In  the  only  other  case,  viz.,  the 
"  School  Board  v.  Islingtoai  Union,"  argued  by  Sir  H.  Poland, 
the  facts  were  entirely  different.  There  was  the  "  London  County 
Council  V.  Poplar  Union  "  case,  and  three  per  cent,  was  evidently 
applied  by  the  Court  to  the  capital  expenditure  to  arrive  at  the 
rateable  value. 

Mr.  Danckwerte  pave  the  respondents'  figures  to  show  how  the 
rateable  was  arrived  at. 

Mr.  Edgar  Harper,  statistical  officer  to  the  London  County 
Council ;  Mr.  Samuel  Walker  and  Mr.  Howard  Chatfeild  Clarke 
were  then  called  on  behalf  of  the  County  Council,  supporting  the 
assessment  of  £715  gross  and  £635  rateable. 

For  the  Union,  Mr.  William  Eve  gave  a  valuation  bearing  out 
the  assessment. 

Mr.  Charles  Barker  said  he  had  taken  the  buildings  at  Is. 
per  cubic  foot,  making  the  estimated  cos>t  £19,400,  which  he  had 
taken  at  5  per  cent.  ;  and  the  ground  rent  at  £20  per  annum,  or 
2d.  per  foot  per  annum  rental.  Adding  ten  per  cent,  for  repairs 
and  insurance,  he  brought  the  gross  to  £1,287  and  the  rateable 
at  £1,073,  this  being  the  rent  a  school  board  would  pay,  whilst 
a  manufacturer  would  give  £1,250. 

Mr.  Marshall,  K.C.,  mentioned  that  he  had  sent  for  the  archi- 
tect's final  certificate  as  to  the  building,  and  ur^ed  that  the  appel- 
lants could  not  be  bound  by  the  School  Board's  miste^e. 

The  Chairman  said  the  Court  had  taken  their  own  fibres. 
They  put  fouir  per  cent,  on  the  land  and  always  should  do  so,  and 
five  per  cent,  on  the  buildings.  The  rating  would  be  £1,000 
gross  and  £834  rateable,  the  keeper's  house  to  be  added  separ- 
ately and  each  party  to  pay  their  own  costs. 

A  preliminary  objection  was  taken  that  the  London  County 
Council  had  no  locus  standi,  inasmuch  as,  although  they  were 
ratepayers,  they  were  not  persons  "  aggrieved  "  within  the  meaa- 
ing  of  section  32  of  the  Valuation  of  Properties  Act,  1869,  because 
the  rates  paid  by  them  were  paid  out  of  public  funds. 

The  Court  overruled  the  objection. 


LONDON  COUNTY  COUNCIL  V.  ST.  GEORGE*S  HANOVER 
SQUARE  UNION. 

Clerkenwell  Quarter  Sessions. 

1906-March.]  ["Eetates  Gazette,"  Haich  3, 1906. 

Eating — Assessment — Business  premises  and  art  galleries 
— ^Position  of  London  County  Council. 

This  was  an  appeal  in  respect  of  the  assessment  of  160,  New 
Bond  Street,  W.,  occupied  by  Messrs.  Hudson  Brothers  and  the 
Dowdeswell  Galleries. 
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Mr.  Danckwerts,  K.C.,  and  Mr.  Walter  Ryde  appeared  for  the 
London  County  Council ;  Mr.  G.  M.  Freeman,  It.C.,  and  Mr. 
Courthope  Munroe  represented  the  St.  George's  Hanover  Square 
Union ;  and  Mr.  Leycester  was  counsel  for  the  tenants. 

On  behalf  of  the  London  County  Council,  Mr.  G.  H.  Brougham 
•Olasier  valued  Messrs.  Hudson's  shop  ana  premises,  area  1,450ft., 
at  15s.  per  foot,  or  £1,100;  the  Art  Galleries  at  £1,400,  and  the 
upper  part  at  £400;  total  £2,900,  or  one  tenant  would  pay 
£2,600  per  annum.  ITie  Art  Galleries  were  without  an  equal  for 
■private  show  purposes  in  London.  The  total  area  of  the  premises 
was  4,992ft. 

Mr.  W.  Edgar  Home,  Mr.  H.  F.  Lofts  and  Mr.  Fisher  gave 
evidence  that  the  rating  proposed  by  the  County  Council,  namely, 
8s.  per  foot,  was  fair,  and  submitted  valuations  of  the  premises 
varying  from  £2,000  to  £2,400  annual  value. 

After  argument,  the  Court  decided  that  the  rating  of  adjoining 
premises  was  not  admissible. 

For  the  Union,  Mr.  Freeman,  K.C.,  said  this  was  the  first  of  a 
^considerable  number  of  appeals  brought  by  the  London  County 
Council — an  original  procedure  on  their  part  difficult  to  under- 
stand, and  what  particular  advantage  they  would  gain  was  beyond 
him  to  fathom.  The  Corporation  of  Westminster  certainly  did 
ieel  considerably  grieved  at  the  way  in  which  these  cases  had 
been  brought,  as  the  extra  amount  of  work  thrown  on  them  and 
tihe  overseers  was  extremely  onerous.  The  premises  in  question 
-were  let  by  Lord  Tweedmouth  to  Messrs.  Hudsooi  in  1897  at 
£1,200  per  annum,  on  ordinary  repairing  lease,  and  the  owner 
was  undoubtedly  well  advised  at  the  time.  In  1900  the  property 
was  assessed  at  £1,320  gross  and  £1,100  net.  In  1905  the  assess- 
ment was  raised  by  the  overseers  t»  £2,000  gross  and  £1,667  net, 
and  on  appeal  they  restored  the  valuation  to  what  it  was  in  1900. 
Now  the  London  County  Council  asked  that  it  should  be  £2,000 
gross  and  £1,750  net.  They  now  came  to  a  somewhat  extra- 
ordinary position.  One  witness  at  first  said  the  premises  were 
only  let  at  half  their  value  in  1897  and  corrected  this  by  saying 
this  was  the  case  at  the  present  time.  It  was  absolutely  incredible 
on  the  face  of  it  tiiat  any  responsible  estate,  in  the  ordinaiy 
way  of  business  should  let  premises  in  the  way  Miggested.  The 
<Uouncll  relied  on  the  underletting  to  Messrs.  Dowdeswell,  who 
paid  £951  per  annum,  but  taking  off  a  proportion  of  the  repairs, 
etc.,  only  Mt  a  fair  share  of  the  rent.  They  had  a  perfectly 
fair  business  rent  fixed  by  a  responsible  esta^te  owner  who  did 
not  desire  to  raise  the  rent  to  such  an  extent  that  the  property 
would  be  thrown  back  upon  his  hands. 

Mr.  J.  Hunt,  town  clerk  to  the  City  of  Westminster,  gave 
evidence,  stating  there  was  not  the  slightest  grounds  for  saying 
the  County  Council  were  not  properly  heard  by  the  Assessment 
'Committee. 

Mr.  P.  Michael  Faraday  said  the  upper  part  and  show  rooms 
were  let  at  £951  per  annum ;  he  took  off  25  per  cent,  for  out- 
goings and  arrived  at  £713  as  the  value  of  this  xwrtion  of  the 
premises.  This  left  £607  for  the  shop  and  premises.  A  proper 
assessment  of  the  premises  as  a  whole  was  £1,320  gross  and 
jei.lOO  rateable. 

On  behalf  of  Messrs.  Hudson,  Mr.  W.  L  Yetts  said  the  premises 
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should  be  rebuilt.  He  considered  the  rent  of  Messrs.  Hudson  a 
fair  rent  and  one  which  a  tenant  oould  only  reasonably  pay.  Hiff- 
valuation  was  £1,320  gross  and  £1,100  rateable. 

The  Court  allowed  the  appeal,  fixing  the  assessmeat  at  £1,870' 
gross  and  £1,560  rateable. 


NATIONAL  BANK,   LIMITED  V.   HOLBORN   UNION. 

Clerkenwell  Quarter  Sessions. 

1906-February  27, 28.]  [**  Estates  Gazette,"  March  3, 1906. 

Bating — ^Assessment — Bank  premises. 

This  was  an  appeal  hj  the  National  Bank,  Ltd.,  in  regard  to 
the  assessment  of  the  bank  premises,  361  and  363,  Goswell  Road, 
Islington. 

Mr.  G.  Lushington  appeared  for  the  appellants;  Sir  Edward 
Boyle,  K.C.,  M.P.,  and  Mr.  Walter  Ryde  represented  the  Union. 

Mr.  R.  McBean  Tidey,  Mr.  Ernest  Beard,  Mr.  J.  E.  Shephard 
a«nd  Mr.  Francis  H.  Rex  gave  evidence  that  the  rental  value 
was  not  more  than  £500  per  annum,  the  aooommodation  being 
small,  area  760ft.,  and  the  position  on  the  wrong  side  of  the 
road  for  business. 

Sir  Edward  Boyle,  K.C.,  suggested  that  the  property  held  one 
of  the  finest  position  for  advertising  purposes  and  was  especially 
suitable  for  a  bank  or  insurance  offices  on  the  outskirts  of  Lon- 
don, trams  and  'buses  stopping  near  the  spot  to  take  up  crowds 
of  passengers.  He  read  the  lease  entered  into  25  years  ago  by 
the  appellants,  whereby  the  rent  paid  was  stated  at  £750. 

The  Court  decided  that  the  assessment  of  £750  must  be  sus- 
tained and  the  appeal  was  dismissed  with  costs. 

Mr.  Edwin  Fox  was  retained  on  behalf  of  the  Union. 


LLOYD'S  RBGISTER  OF  BRITISH  AND   FOREIGN  SHIPPING  V. 
CITY  OF  LONDON  UNION. 

Clerkenwell   Quarter   Sessions. 

190(^February  2a]  V  Estates  Gazette,"  March  3, 1906. 

Eating  —Assessment — Lloyd's  buildings. 

This  was  an  appeal  by  Lloyd's  Register  of  British  and  Foreign 
Shipping,  a  reduction  of  assessment  of  £5,700  gross  and  £4,750' 
rateable,  in  respect  of  Lloyd's  Buildings,  71,  Fenchurch  Street, 
City,  being  asked  for. 

For  the  appellants,  Mr.  H.  Avory,  K.C.,  appeared,  and  counsel 
for  respondents  were  Mr.  F.  Marhshall,  K.C.,  and  Mr.  W.  Ryde. 

Mr.  R.  A.  Ellis  for  appellants,  gave  a  valuation  of  the  rental 
of  the  premises  as  follows: — Gross  rental,  per  annum  £5,720; 
deduct  cost  of  two  lifts,  per  annum  £300 ;  and  one-tJiird  for  out- 
goings, leaving  a  gross  of  £3,814 ;  the  rateable  being  brought 
out  at  £3,159.     The  land  cost  £67,000  to  acquire. 

Mr.  R.  S.  St.  Quintin  put  the  gross  at  £4,030  and  the  rateable 
at  £3,359. 
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Mr.  A.  R.  Stenning  said  the  cost  of  a  substituted  building  to 
contain  the  same  aooommodatiooi  without  the  unneoessaxy  omar 
ment  would  be  £60,000. 

^f^.  Sx>tt,  secretary  of  Lloyds,  said  the  Society  could  borrow 
.at  three  per  oent. 

Mr.  Avory,  K.C.  :  The  actual  cost  of  buildings  is  not  relevant ; 
the  embellishment  should  not  be  taken  into  account. 

Mr.  Marshall,  K.C,  for  respondents,  quoted  the  judgment  of 
Lord  Herschell  in  the  Erith  case,  and  argued  that  if  the  Court 
took  the  figures  of  £67,000  as  the  cost  of  land  and  £60,000  for 
buildings,  the  assessment  should  stand. 

The  appeal  was  dismissed  with  costs. 

The  witnesses  retained  for  City  of  London  Union  were  Alder- 
man David  Burnett,  Mr.  H.  Chatfeild  Clarke,  Mr.  S.  Walker  and 
Mr,  Douglas  Young. 

POWELL  V.   COLLINS,   AND  DAVY  AND  ROBERTS. 

Westminster    County    Court — His    Honour    Judge 
Woodfall. 

1906— February  13. 22,  )  ru  T?a*iitA«  OnrPtt*  "   J  February  24. 

2d,  March  1.]        )  ^  Estates  Gazette      { ^^^j^  3^  jg^j^ 

Xandlord  and  tenant — Illegal  distress — Seizure  of  goods 
stored  by  third  parties  in  f uraiture  warehouse — Damages. 

This  was  an  action  bj  the  plaintiff,  a  buildei  and  contractor, 
.of  228,  Vauxhall  Bridge  Road,  to  recover  damages  against  the 
defendant,  Mr.  Arthur  W.  CJollins,  of  Harding's  Auction  Rooms, 
.44a,  Wilton  Road,  Pimlico,  for  an  alleged  illegal  distraint. 

Mr.  Martin  O'Connor  was  counsel  for  the  plaintiff,  and  Mr. 
•Coutts  Trotter  appeared  for  the  defence. 

It  appeared  from  tho  opening  of  Mr.  O'Connor  that  his  client 
in  addition  to  his  business  of  a  builder,  also  carried  on  business 
us  a  remover  and  storer  of  furniture,  and  it  was  in  respect  of 
a  quantity  of  furniture  which  was  illegally  seized  by  the  defen- 
dant ajid  which  did  not  belong  to  the  plaintiff,  that  this  action 
was  brought. 

The  plaintiff  said  that  on  December  5,  1904,  the  defendant 
made  a  forcible  onlry  into  his  house  and  seized  a  large  quantity 
•of  furniture  belonging  to  persons  who  had  stored  it  with  him. 
The  door  out  of  which  the  goods  were  taken  wias  securely  locked 
and  barred,  and  therefore  he  suggested  that  the  defendant's  men 
either  broke  it  open  or  got  in  by  the  fanlight. 

Several  of  the  plaintiff's  auctioneers  were  called  and  identified 
a  considerable  quantity  of  the  furniture  in  the  catalogue  of 
sale  as  being  their  property,  and  said  they  wero  placed  with 
Mr.  Powell  for  the  purpose  of  being  warehoused,  for  which  a 
rental  was  paid. 

For  the  defence,  it  was  denied  that  the  door  was  broken  open, 
and  on  the  day  the  seizure  was  made  the  bailiff's  men  found  the 
door  open  and  went  in  and  took  the  goods  without  any  force  of 
«ny  kind. 

His  Honour,  after  hearing  arguments  by  counsel  on  both  sides, 
«aid  he  had  paid  a  visit  to  the  premises  himself,  and  after  making 
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a  very  careful  inspection  of  the  door  in  question  he  had  satisfiecJ 
himself  that  there  had  been  no  forcible  entry.  At  the  eame- 
time  he  was  satisfied  that  the  defendant  had  seized  goods  which 
did  not  belong  to  the  plaintiff,  but  to  people  who  had  placed 
it  with  him  for  safe  custody.  He  (the  Judge)  should  therefore 
make  an  order  on  the  defendant  to  hand  over  the  property  to- 
its  various  owners  and  after  that  was  done,  he  would  decide 
the  question  as  to  what  amount  of  damages  the  plaintiff  ought  to 
have. 

On  Thursday,  February  22,  his  Honour  again  had  the  case- 
before  him. 

Mr.  Martin  O'Connor,  on  behalf  of  the  plaintiff  and  other 
parties  concerned,  said  that  all  the  people  whose  goods  had  been 
seized  had  been  down  to  the  warvf house  of  Messrs.  Daw  and^ 
Roberts,  and  had  identified  a  portion  of  the  goods,  but  it  was 
quite  impossible  for  them  to  identify  every  item  after  a  period 
of  two  years. 

Mr.  Stevenson,  in  answer  to  Mr.  O'Connor,  said  he  had  been 
down  to  the  defendant's  warehouse  and  identified  a  picture  andf 
other  goods  whidi  were  his  property,  but  the  defendant  refused 
to  give  them  up  to  him. 

Mr.  O'Connor  said  he  had  actually  refused  to  allow  the  plain- 
tiff  (Powell)  inside  the  building. 

His  Honour  said  that  in  those  circumstances  he  should  make 
an  order  on  the  defendant  to  hand  the  goods  over  to  their  rightfuT 
owners  within  seven  days. 

The  case  again  came  before  his  Honour  on  February  26  with 
reference  to  the  distribution  of  the  goods  which  were  the  sub- 
ject of  the  proceedings. 

Mr.  Martin  O'Connor,  on  behalf  of  tJie  plaintiff,  and  the- 
owners  of  the  furniture  which  had  been  seized,  said  that  although 
an  inspection  of  the  goods  had  been  given  it  took  plaoe  in  a- 
very  dark  room,  and  what  goods  the  claimants  were  able  to* 
identify,  they  were  not  allowed  to  take  away. 

Several  witnesses  were  called  and  gave  evidence  as  to  identify- 
ing their  goods,  but  said  they  were  not  allowed  to  take  them 
away. 

For  the  defence,  Mr  Arthur  Collins  was  called,  and  said  that 
every  facility  was  given  to  the  claimants  for  the  inspection  of' 
their  property,  but  he  did  not  hand  it  over  to  them,  as  he  was 
under  the  impression  that  he  could  not  do  so  in  view  of  the  fact 
that  an  injunction  had  been  made  against  him  in  the  High  Court 
not  to  part  with  the   property. 

On  behalf  of  the  plaintiff,  it  was  urged  that  it  was  simply  im- 
X>ossible  for  the  owners  of  the  furniture  to  identify  their  pro- 
perty in  the  very  dark  room  in  which  it  was  stored. 

At  the  suggestion  of  the  Judge.  Mt.  Collins  said  he  was  prepared* 
to  place  the  whole  of  the  furniture  in  a  well-lighted  warehouse- 
and  give  an  inspection  of  it  on  that  afternoon  at  three  o'clock. 

His  Honour  said  he  thought  that  was  the  proper  course  to 
adopt,  and  ordered  that  the  goods  belonging  to  the  respective 
owners  should  be  handed  over  to  them,  and  on  those  terms 
the  case  would  be  further  adjourned  to  see  what  was  done. 

Mr.  Collins  was  then  dismissed  from  the  action,  with  costs,  onr 
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the  ground  that  he  was  only  a  bailee  of  the  goods,  and  the  pro- 
ceedings were  continued  as  against  Messrs.   Davy  and  Roberts. 

On  March  1  Mr.  Martin  O'Connor  again  appeared  on  behalf 
of  the  plaintiff  and  the  persons  whose  furniture  had  been  wrong- 
fully seized,  and  said  that  sinoe  the  case  was  last  befoie  the 
Court  the  claimants  had  been  to  the  defendants'  warehouse  and 
identified  their  property,  most  of  which  had  been  handed  over  to 
them.  Some  of  the  articles  of  furniture,  however,  had  been 
damaged,  and  a  valuable  picture  had  been  spoiled  by  mildew. 

His  Honour,  in  giving  judgment,  said  the  goods  in  question 
were  placed  with  the  plaintiff  by  their  owners  for  storage  pur- 
I)oses,  and  were  therefore  privileged  from  being  distrained  upon, 
but  in  spite  of  that  the  defendants  had  wrond^uUy  seized  them, 
and  did  so  illegally.  Fortunately  for  the  defendants  the  whole 
of  the  goods  had  practically  been  handed  over  to  their  owners, 
and  that  fact  went  to  the  reduction  of  the  damages. 

On  the  whole  he  (the  Judge)  should  award  the  plaintiff  £5 
damages  with  costs  on  scale  "B,"  and  on  the  counterclaim  there 
would  be  judgnient  for  the  defendants  for  £5  lOs.  in  respect  of 
the  rent  due  at  the  time  of  the  execution. 


DBVBRALL  V.   PYKE,   PYKE   AND   HOWLAND. 

Westminster  County  Court — His  Honour  Judge 
Woodfall. 

1906-Man:h.]  V  Estates  Gazette;'  Maich  3, 1906i 

House  agent — Claim  against,  for  damages  for  wrongful 

dismissal  of  employ^. 

In  this  case  the  plaintiff,  Mr.  Douglas  Deverall  sued  the  de- 
fendants, Messrs.  Pyke,  Pyke  and  Howland,  a  firm  of  house  and 
estate  agents,  carrying  on  business  at  4  and  5,  Imperial  Man- 
sions, Charing  Cross  Road,  to  recover  the  sum  of  £15  as  damages 
for  breach  of  contract. 

The  plaintiff  said  he  went  into  the  servioe  of  the  defendant 
firm  on  January  1,  1906  under  a  written  contract  for  three 
months  certain  at  a  salary  of  two  guineas  a  week  and  commission 
on  any  business  he  might  irtroduce.  He  had  only  been  in  the 
employ  of  the  firm  for  nine  days,  however,  when  he  was  sum- 
marily dismissed.  He  contended  that  he  was  engaged  for  three 
months  certain  and  that  he  had  done  nothing  to  justify  his  dis- 
missal- 

In  cross-examination,  he  denied  that  he  neglected  his  duties 
in  any  way.  He  admitted  that  he  was  absent  on  one  day,  but 
that  was  due  to  a  bad  cold. 

Mr.  Ernest  Lionel  Pyke,  for  the  defence,  said  he  discharQ;ed 
the  plaintiff  because  he  discovered  that  he  was  not  trustworthy, 
and,  in  fact,  had  told  him  deliberate  falsehoods. 

On  th3  day  before  the  dismissal  the  plaintiff  gave  as  a  reason 
for  his  late  appearance  at  the  office  that  he  had  been  to  see 
about  some  property  at  Brondesbury,  but  he  (witness)  made 
enquiries  and  satisfied  himself  that  he  had  not  been  there  at  all, 
and  he  then  told  him  he  was  telling  deliberate  falsehoods  and 
had  better  go  about  his  business  at  once. 
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After  going  into  the  evidence  at  some  length,  his  Honocur 
said  h«  was  prepar-^d  to  find  a  vardict  for  the  plaintiff,  but  if 
the  defendants  felt  disjcKieed  to  pay  the  costs  of  the  day  he  would 
give  them  leave  to  have  the  case  tried  before  a  jury,  as  he  (the 
Judge)  was  not  prepared  to  say  that  the  plaintiff  had,  in  the 
course  of  his  evidence,  committed  what  would  amount  to  gross 
perjury. 

After  a  consultation  it  was  intimated  that  the  defendants  would 
take  his  Honour's  judgment. 

The  Judge  :  Very  well,  then,  I  give  judgment  for  the  plaintiff, 
and  assess  the  damages  at  £15,  with  cx)6t8  on  the  scale  "B." 


LUGATER  V.   JACOBS. 

Shoreditch  County   Court — His    Honour  Judge   Smyly, 

KC. 

1903-Pebniary  27.]  r  Eatates  Gazette/'  March  3, 1908. 

Sale  of  business — Claim  for    damages  for  alleged  mis- 
representation— What  included  in  sale. 

In  this  case  Mr.  Benjamin  Luga.ter,  of  Elsdale  Street,  Hackney, 
sued  Mr.  Landosky  Jacobs,  of  247,  High  Street,  Poplar,  for 
£45  for  breach  of  agreement  and  damages  for  misrepresentation 
over  the  sale  of  a  business. 

Mr.  T.  E.  Moore  appeared  for  the  plaintiff,  and  Mr.  Styles 
was  counsel  for  the  defendant. 

It  appeared  that  the  plaintiff  had  purchased  the  business  o£ 
the  defendant^  a  fried  nshmonger,  for  £55,  and  the  lease  and 
agreement  of  sale  were  prepared  by  Messrs.  Weston  and  Sons, 
auctioneers  and  estate  agents,  setting  out  that  the  plaintiff  bought 
the  fixtures,  fittings  and  possession  of  the  shop,  but  on  going  into 
possession  he  discovered  that  all  the  fixture  belonged  to  the 
landlord.  There  were  gas  brackets,  chandeliers,  the  hood  over  the 
cooking  furnace,  all  of  which  were  movable,  and  also  the  furnace 
itself — a  very  costly  affair — ^which  it  was  submitted  by  Mr. 
Moore  was  included  in  the  purchase,  although  it  was  bricked  up 
to  the  wall. 

The  plaintiff  was  called  and  said  he  thought  he  was  buying 
everything.  He  said  he  was  surprised  when  he  heard  that  the 
landlord  had  purchased  these  articles  long  before  the  sale  of 
the  business  to  him,  as  the  agreement  clearly  set  them  out  as  a 
sale. 

For  the  defence,  Mr.  Styles  said  that  the  furnace  and  fittings 
were  sold  to  the  landlord  of  the  premises  long  before  the  defend- 
ant entered  into  possession  of  the  premises,  and  when  he  did  so 
he  had  an  agreement  whereby  he  had  the  use  of  the  fixtures  and 
fittings  so  long  as  he  remained  a  tenant.  When  he  decided  to 
sell  the  business  he  considered  himself  entitled  to  make  the  same 
proviso  in  the  agreement  with  the  plaintiff,  which  was  in  sub- 
stance true  that  the  fixtures  and  fittings  were  the  property  of  the 
plaintiff  eo  long  as  he  remained  on  the  premises.  The 
plaintiff  was  clearly  aware  that  a  fixture  was  the  pro- 
perty of  a  landlord,  as  he  had  said  so  in  his  evidence, 
and    such    being    the    case     it    was    only    natural     that    he 
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understood  what  waa  explained  to  him  when  the  shop 
was  leased  to  him — that  the  fixtures  were  his  so  long  as  he 
stopped  thei>e.  In  so  far  as  the  fixtures  were  oonoemed,  he  would 
be  willing  to  admit  that  a  mistake  oould  easily  have  been  made, 
7>ut  when  a  f  umaoe  was  included  it  was  quite  dear  that  the  plaintiff 
oould  not  have  been  deceived,  as  that  must  be  the  landlord's.  His 
points  were  (1)  That  he  only  sells  his  interest  in  the  fixtures  and 
fittings  so  far  as  he  had  them  in  possession  himself,  and  (2)  There 
is  no  expressed  warranty  that  he  owns  the  goods. 

Judge  Smyly;  I  am  by  no  means  certain  that  you  can  call 
a  furnace  such  as  this  a  landlord's  fixture,  as  it  would  seem  to 
have  been  built  in  the  same  way  as  grills  are  built  in  restaurants, 
which  I  hardly  think  can  be  called  landlord's  fixtures.  There 
•seems  no  doubt  that  the  defendant  instructed  the  estate  agents 
who  drew  up  this  agreememt  as  to  what  was  being  sold,  and  they 
have  made  it  somewhat  clear  that  it  is  a  sale  right  out.  There  is 
nothing  very  clear  here  as  to  what  is  a  landlord's  fixture  or  a 
tenant's  fitting,  but  I  feel  bound  to  hold  that  the  plaintiff  was 
reasonably  supposing  he  was  purchasing  them  as  tenant's  fix- 
tures. I  think  the  claim,  however,  a  little  excessive,  and  shall 
give  judgment  for  the  plaintiff  for  £21  and  costs. 

Judgment  was  entered  accordingly. 


MARYLEBONB     BOROUGH    COUNCIL    V.     LEADBETTER     AND 

ADAMS. 

Marylebone  County    Court — His    Honour   Sir  William 

Selfe. 

1906— February  23.]  ["  Estates  Gazette,"  March  3, 1906, 

Building — Party  wall — Award — Application  to  amend — 
Claim  for  consequential  damage. 

This  was  an  application  to  amend  an  award  made  between 
Leadbetter  and  Adams,  claimants^  and  the  Mayor  and  Burgesses 
•of  Marylebone,  respondents. 

Mr.  Poyser  (instructed  by  Mr.  W.  Stubbs),  who  appeared  for 
the  appellants,  explained  that  the  dispute  which  arose  two  years 
ago  owed  its  origin  to  the  fact  that  when  the  respondents  com- 
menced the  erection  of  their  municipal  dwellings  at  John  Street 
they  relied  upon  an  invalid  award  made  in  respect  of  the  party 
•wall  between  their  premises  and  the  appellants',  and  did  not  serve 
the  notices  necessary  under  the  Building  Act.  Proceedings  were, 
in  consequence,  commenced,  with  a  result  that  part  of  the  dwell- 
ings had  been  left  in  an  unfinished  state  to  this  very  day.  The 
matter  was  reft»rred  to  a  tribunal  of  surveyors  for  arbitration, 
but  the  appellants  were  not  satisfied  with  the'result,  and  appealed 
to  a  County  Court  Judge,  who  set  the  award  aside.  His  decision 
was  subsequently  uphdd  by  a  higher  Court.  Fresh  arbitrators 
were  afterwards  appointed,  and  the  appellants  appeared  to  ask 
that  the  second  award  should  be  modified.  Adams  claimed  conse- 
quential damages,  inasmuch  as  she,  the  tenant  of  Leadbetter, 
=the  freeholder  of  33,  John  Street,  had  suffered  e^reat  loss  through 
■the  respondents'  building  operations.     Her  lodgers  had  left  her, 
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the  patrons  of  her  restaurant  had  had  their  food  filled  with  soot 
and  "other  objectionable  matter"  through  an  alteration  in  th& 
flues  of  the  house,  and  she  had  been  practically  ruined. 

Mr.  G.  E.  Knight,  called  by  the  appellants  as  an  expert,  said 
that  when  he  first  saw  the  cracks  in  the  walls  and  ceilings  of 
Leadbetter^s  property  he  at  onoe  came  to  the  conclusion  that 
there  was  a  settlement  somewhere.  After  an  examination  he- 
found  that  the  concrete  foundation  to  the  party  wall  upon  which 
respondents'  superstructure  had  been  added,  was  not  of  sufficient 
width  in  his  opinion.  The  cracks  were  due  to  the  presence  of  the- 
extra  weight  put  on  the  foundations  by  respondents  and  not  by 
the  use  of  so-called  green  material.  In  the  latter  case  they 
would  be  broken  up  and  not  continuous  from  wall  to  ceiling,  as- 
was  in  reality  the  case. 

Mr.  W.  R.  Phillips  corroborated  the  evidence  given  by  Mr. 
Knight. 

Mr.  J.  Slater,  past  President  of  the  Royal  Institute  of  British 
Architects,  considered  the  foundations  of  sufficient  strength  to" 
bear  the  extra  weight  which  had  been  put  upon  them.  In  this 
opinion  he  was  supported  by  Mr.  H.  B.  Measures,  formerly  archi- 
tect to  the  Borough  Council. 

His  Honour  held  that  a  claim  for  consequential  damages  could 
not  be  successfully  urged  under  the  Act  in  question,  but  in  case 
the  matter  should  be  taken  to  a  higher  Oourt  and  his  decision 
be  reversed,  he  would  assess  the  damages  the  lady  had  suffered 
at  £125.  He  considered  the  natural  inference  to  be  drawn  from 
the  cracks  in  the  walls  of  appellants'  house  was  that  the  founda- 
tion of  the  party  wall  was  insufficient,  and  he  should,  therefore, 
make  an  order  for  them  to  be  strengthened.  He  gave  Adams  costff 
on  "A  "  scale  and  Leadbetter  on  "  B."   Stay  of  execution  granted. 


SWIFT  V.    SUMNER. 

Garstang    County    Court — His     Honour    Judge    Hans^ 

Hamilton. 

190e-February  15.]  C  Estates  Gazette,"  March  3, 1906. 

Landlord  and  tenant — ^Agricultural  holding — Claim  for 
damages  against  landlord  fpr  preventing  tenant 
removing  share  of  outgoing  crop. 

In  this  case,  which  was  brought  by  Henry  Swift, 
a  former  tenant  of  Curlew  Farm,  Upper  Rawcliffe-with- 
Tamacre,  to  recover  from  J.  Sumner,  the  landlord,  damages 
for  preventing  him  from  removing  his  share  of  the  outgoing 
crop,  Mr.  Mansfield,  for  Sumner,  applied  for  a  new  trial. 

After  two  sittings  the  jury  had  given  a  verdict  for  plaintiff' 
for  £100,  and  allowed  defendant  £9  10s.  on  the  counterclaim  for 
£211  for  dilapidations,  loss  of  rent,  etc. 

Mr.  Man<sfield  stated  as  his  grounds  for  the  application  that 
there  was  no  evidence  on  which  the  jury  could  find  the  verdict 
that  was  given,  that  the  verdict  was  against  the  weight  of  evidence, 
and  that  the  jury  were  wilfully  perverse  in  finding  a  verdict  for 
plaintiff  for  £100. 
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If  Swift  had  received  his  notice  to  quit  after  he  had  sown, 
or  had  he  sown  any  other  grain  than  the  lye  wheat  which  the 
defendant  complained  of,  then,  Mr.  Manslield  contended,  he 
would  have  been  acting  within  his  rights.  He  had  sown  the  rye 
wheat,  which  was  contrary  to  the  custom  for  outgoing  tenants 
in  the  district,  and  had  done  so  after  receiving  notice  to  quit. 
He  (Mr.  Mansfield)  held  that  the  evidence  called  for  the  defence 
proved  this  was  not  the  usual  custom.  It  would  be  a  serious  thing 
for  the  landlords  in  that  district  if  the  outgoing  tenant  could 
sow  whatever  he  chose  and  afterwards  come  on  to  tne  land  for  his 
share.  Plaintiff  had  not  proved  that  to  sow  rye  or  lye  wheat 
was  a  custom  with  outgoing  tenants,  or  that  he  was  justified 
in  enitering  on  the  land  against  the  common  law.  If  that  applica- 
tion were  refused  he  intended  to  appeal. 

Mr.  Callis,  of  Blackpool,  who  represented  Swift,  argued  that 
Mr.  Mansfield  could  only  appeal  on  a  point  of  law,  and  quoted 
cases  to  prove  what  his  position  would  be  were  the  application 
refused  and  his  friend  did  appeal. 

His  Honour  refused  the  application.  After  two  day  trials  and 
most  careful  consideration  of  the  case,  the  jury  came  to  the  con- 
clusion that  it  was  not  necessary  the  outgoing  tenant  should  sow- 
wheat,  and  that  plaintiff  was  perfectly  within  his  rights  and  within 
the  custom  in  sowing  rye  wheat. 


WOOLNOUGH   V.   DUNK. 

Croydon  County  Court — His  Honour  Judge  Eussell. 

1906— March  6.]  ["  Estatas  Gazette,"  March  10, 1906. 

Vendor  and  purchaser — Mistake  as  to  tenure  of  property 
agreed  to  be  sold — Authority  of  agent. 

This  was  a  claim  by  Chas.  Z.  Woolnough,  a  retired  farmer,  of 
Billinghurst,  Sussex^^  against  a  married  lady  named  Mrs.  Dunk, 
of  36,  High  Road,  Streatham,  for  £100  damages  or  an  order  for 
the,  specific    performance  of   a  contract. 

Mr.  R.  J.  Campbell  was  plaintiff's  counsel,  and  Mr.  Grover  re- 
presented defendant. 

Mr.  Campbell  said  the  action  was  brought  in  respect  of  a  breach 
of  contract,  made  on  November  4,  1905,  by  which  defendant  agreed 
to  sell  to  plaintiff  the  freehold  house,  8,  Charlotte  Road,  Walling- 
ton.  On  October  28,  plaintiff  went  to  Wallington,  called  on 
Messrs.  Furze  and  Oo.,  auctioneers,  house  and  estate  agents,  and 
with  Mr.  Sfcraker,  a  partner,  to  whom  he  had  made  known  his 
wish  for  a  freehold  house,  visited  this  one,  which  was  owned  by 
Mrs.  Dunk,  and  on  October  30  he  agreed  with  Mr.  Elderton 
the  other  partner,  to  purchase  it  for  £400.  His  son-in-law,  Mr. 
Trower,  paid  £40  deposit  on  the  purchase  on  November  4  and  was 
given  the  following  note: — "Received  of  Mr.  Chas.  Woolnough, 
per  Mr.  F.  H.  Trower,  the  sum  of  £40  as  deposit  and  part  pay- 
ment for  the  freehold  house,  8,  Charlotte  Road,  Wallington.*' 
It  was  not  until  November,  in  the  course  of  oorreftpondenoe  that 
plaintiff  learned  the  property  was  leasehold  and  the^i  his  deposit 
was  returned  to  him,  but  he  sent  it  back  again.     Defendant  made 


Digitized  by 


Google 


108  DIGEST    OF    LA.W    AND 


no  offer  to  settle  the  matter,  and  this  claim  was  now  made.  He 
(Mr.  Campbell)  said  he  was  not  concerned  in  the  question  as  to 
whether  the  principal  or  her  agents  were  to  blame  in  connection 
with  the  mistake.  It  appeared  that  there  were  sixty-nine  years  to 
run  on  the  lease,  and  there  was  a  ground  rent  of  £7  per  annum. 

Defendant,  called  by  Mr.  Campbell,  said  Messrs.  Furze  and  Co. 
liad  instructions  to  sell  this  house,  but  in  crossneataminatioD.  by 
Mr.  Grover,  said  her  husband  gave  the  instructions.  She  never 
gave  instructions  for  the  house  to  be  sold  as  freehold,  nor  had 
she  the  slightest  suspicion  that  it  was  being  offered  as  such.  A 
letter  sent  to  plaintiff  on  November  16  pointed  ouA  that  there  was 
no  contract,  as  the  mistake  was  discovered  before  the  document 
was  prepared. 

Chas.  2.  Woolnough,  the  plaintiff,  bore  out  substantially  coun- 
isel's  statement  with  regard  to  the  purchase  of  the  house,  saying 
that  he  did  not  know  &ere  was  a  ground  rent  upon  it  until  he 
received  the  letter  in  November.  He  hesitated,  however,  when 
asked  if  he  was  now  prepared  to  take  the  house  at  a  reduction  of 
£100,  saying  he  must  tiiink  it  out,  and  eventually,  in  answer  to 
the  Judge,  said  he  did  not  want  it  leasehold. 

Frank  Harry  Trower,  plaintiff's  son-in-law,  said  when  he  paid 
the  deposit  to  Mr.  Eldertan  on  November  4,  he  was  told  that  the 
bouse  was  quite  free  from  taxes  and  was  absolutely  freehold. 

Mr.  Grover  said  his  client  was  willing  to  pay  £3  10s.  plainti^ 
said  he  incurred  in  travelling  expenses  if  it  did  not  prejudice  his 
pjsition.  There  w^s  absolutely  no  authority  for  Messrs.  Furze 
to  do  what  they  did.  Their  instructions  were  to  procure  a  pur- 
chaser .'uid  they  gave  a  receipt  for  a  deposit.  He  knew  of  no 
authority  where  there  was  any  power  to  bind  his  client  by  an 
open  contract.  It  was  not  enough  to  say  there  was  an  authority 
vested  in  the  agent.  He  had  to  be  authorised  to  enter  into  the 
particular  contract  sued  upon,  and  he  submitted  that  there  was  no 
evidence  to  show  that  the  agents  were  so  authorised  in  this  case. 

Mr.  Campbell  contended  that  the  principal  was  bound  by  the 
agents'  description  rf  the  house  as  freehold. 

In  giving  judgment  for  defendant,  with  costs,  he  said  there  was 
not  a  bit  of  evidence  that  the  agents  had  authority  to  sell  the 
property  as  freehold.  As  to  what  right  plaintiff  had  against  the 
agents  he  expressed  no  opinion. 


HOPE   V.   M'N/LUGHTON. 

IVigton  County  Court — ^His  Honour  Judge  Steavenson. 

190e-Marcb  3.]  T  Estates  Gazette."  March  10, 1906. 

Auction   sale — Conditions — Purchase  on  credit — ^Action 
for  price  of  horse  sold. 

In  this  case  Mr.  William  Hope,  auctioneer,  Wigton,  sought 
to  recover  from  Mr.  R.  W.  M'Naughton,  grocer,  Burgh-by-Sands, 
Carlisle,  £22  lis.  6d.,  the  price  of  a  horse  sold  at  a  Candlemas 
farm  stock  sale  at  Aikton.  It  appeared  that  the  announcement 
of  the  sale  contained  the  words,  "Luncheon  and  three  months' 
•credit,"  and  on  behalf  of  the  defendant,  who  purchased  a  horse 
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and  took  it  away  without  farther  consulting  th«  eale  officials^ 
Mr.  Broughton  argued  that  he  was  entitled  to  take  full  advan- 
tage of  the  stipulation  as  to  oredit. 

Mr.  Rig^y  for  the  plaintiff,  pointed  out,  however,  that  before^ 
the  beginning  of  the  sale  the  auctioneer  read  the  printed  condi- 
tions attached  to  the  salebook,  one  of  which  stated  that  credit 
would  only  be  allowed  to  purchasers  giving  satisfactory,  security 
to  the  aiuctioneer  or  his  derks.  The  plaintiff's  contention  was 
that  the  conditions  as  read  were  the  contract  between  the  parties. 

The  defendant  pleaded  that  as  he  was  not  present  ^hen  the- 
conditions  were  read  the  only  contract  existing  between  them 
was  the  bare  announcement,  '*  Luncheon  and  three  months' 
credit." 

Judge  Steavenson  held  that  the  conditions'  of  sale  as  attached' 
to  the  salebook  were  binding,  and  he  gave  judgment  for  the- 
plaintiff  for  the  aonount  claimed. 


MOORE   V.   HICKS. 

Chancery  Division — Mr.  Justice  Buckley. 

190e-March  1, 2.]  r  Estates  Gazette."  Maixsh  10, 1906. 

Vendor  and  purchaser — Claim  for  specific  performance — 
Counterclaim  for  rescission  and  return  of  deposit — 
Kepresentation  by  vendor's  agent. 

This  was  an  action  by  the  plaintiff  for  the  specific  perform- 
ance of  an  agreement  to  purchase  certain  property,  and  in  the- 
alternative  for    damages. 

Defendant  counterclaimed  for  the  rescission  of  his  contract 
for  purchase  and   the  return  of  his  deposit. 

Mr.  Hamilton,  K.C.,  and  Mr.  A.  H.  Jessell  appeared  for  the 
plaintiff,  and  Mr.  Buckmaster,  K.C.,  and  Mr.  W.  F.  Webster 
represented   the  defendant. 

I^laintiff's  case  was  that  by  an  agreement  in  writing  of  Decem- 
ber 12,  1005,  plaintiff  agreed  to  sell  and  defendant  a,greed  to 
purchase  for  the  sum  of  £420  the  le£U9ehold  premises  known  as 
Thurloe  Villa,  Thurloe  Place,  Kensington,  held  for  the  residue 
of  a  term  of  25i  years  from  Soptember,  1896,  at  a  rental  of  £150 
per  annum.  Defendant  paid  a  deposit  of  £42.  Plaintiff  was 
willing  to  carry  out  his  agreement,  bat  defendant  refused,  and 
still  refused,  to  perform  the  same. 

The  defence  was  that  before  signing  the  agreement  the  de- 
fendant enquired  of  Mr.  T.  W.  Carpenter,  auctioneer  and  estate 
agent,  of  180,  Brompton  Road,  South  Kensington,  who  acted  in 
this  miatter  on  behalf  of  the  plaintiff,  what  his  liabilities  would 
be  if  he  purchased  the  house  and  Mr.  Carpenter  stated  that  the 
defendant  would  be  under  no  liability  other  than  the  payment 
of  the  rent  and  the  putting  of  the  house  in  repair  at  the  end  of 
the  term.  Shortly  after  signing  the  agreement  the  defendant  was 
for  the  first  time  informed  that  the  house,  which  he  had  bought, 
was  originally  two  houses,  and  plaintiff  was  bound  by  a  covenant 
to  restore  them  to  their  original  condition  if  required  by  the- 
lessor.     And  if  he  completed  he   would    be    liable   to  a  heavy 
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expense.  Defendant  signed  the  agreement  without  seeing  the 
partioalars  or  conditions  to  which  it  was  subject,  and  without 
KDOwin^  that  there  were  any  particulars  or  conditions.  Defen- 
dant said  if  he  had  known  of  the  liability  he  would  not  have 
entered  into  the  contract. 

The  counterclaim  was  taken  first,  and  defesidant  gave  evidence 
bearing  out  the  above  facts. 

Mr.  Thos.  R.  Ransome,  of  Messrs.  Godwin,  Ba&ley  and  Co., 
surveyors  and  estate  agents,  gave  evidence  as  to  the  house  bein^; 
originally  two  houses. 

For  the  plaintiff,  evidence  was  called  to  prove  that  defendant 
was  given  a  copy  of  the  particulars  and  conditions  of  sale,  the 
house  at  the  time  being  about  to  be  put  up  for  auction  by  Mr. 
Carpenter. 

Mr.  Carpenter  said  when  the  defendant  purchased  he  told  him 
that  he  was  buying  under  the  same  conditions  and  particulars  as 
if  the  property  had  been  put  up  for  sale.  Defenaant  assented 
and  paid  the  deposit.  He  did  not  think  that  defesidant  read 
the  contract  before  he  signed  it. 

Cross-examined :  Defendant  had  a  copy  of  the  particulars  of 
sale  in  his  hand  and  was  reading  the  ooaditions.  I&fendant  said 
thoy  were  voluminous,  and  he  did  not  understand  them.  Wit- 
ness knew  of  the  covenant  as  to  the  house  being  put  back  into 
two  houses  if  the  lessor  should  so  i>equire,  but  he  did  not  inform 
the  defendant  of  it.  He  considered  it  a  matter  purely  for  defen- 
dant. 

His  Lordship,  in  giving  judgment,  said  that  the  defendant, 
the  purchaser,  contended  that  the  contract  was  induced  by  mis- 
representation. His  Lordship  was  satisfied  that  Mr.  Carpenter 
told  the  defendant  that  if  the  rent  were  paid  and  the  covenants 
of  the  lease  performed  there  would  be  an  "end  to  it "  and  there 
wouki  be  nothing  further  to  pay.  He  was  satisfied  that  Mr. 
Carpenter  knew  it  was  a  crucial  point  that  there  was  something 
further,  and  he  thought  it  was  Mr.  Carpenter's  business  to  have 
told  the  defendant  the  effect  of  this  covenant  when  the  defendant 
asked  him.  The  defendant  was  not  compelled  to  take  the  assign- 
ment of  the  lease  under  the  circumstances.  There  was  a  mis- 
representation made  to  defendant,  and  he  thought  the  defendant 
was  entitled  to  say  he  should  not  complete.  He  dismissed  the 
action  for  specific  performance,  with  costs,  and  gave  judgment 
for  the  defendant  on  the  counterclaim  for  rescission  of  the  con- 
tract and  return  of  his  deposit,  with  costs. 


SCOTT  AND   ANOTHER   V.    LENNOX. 

King's  Bench  Division — Mr.  Justice  Lawrance. 

1906-March  3.]  [♦*  Estates  Gazette.**  March  10, 190a, 

Landlord  and  tenant — Claim  for  rent — ^Destruction  of 
demised  premises  —  Construction  of  covenant  as  to 
suspension  of  rent. 

This  action  was  to  recover  rent  for  the  Avenue  Theatie,  whidi 
had  been  destroyed  by  the  fall  of  the  roof  of  Charing  Cioss  station. 
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Mr.  M.  Lush,  K.C.,  and  Mr.  Macnaghten  were  counsel  for  the 
plaintiffs,  and  Mr.  Roskill,  K.C.,  and  Mr.  Hugh  (Eraser  repre- 
sented the  defendants. 

M.  Lush  eaid  that  in  December,  1905,  the  Avenue  Theatre  was 
destroyed  by  the  collapse  of  the  roof  of  Charing  Gross  Railway- 
Station,  ana  the  question  for  his  Lordship  was  whether  the  de> 
fendante  were  excused  from  the  payment  oif  rent  under  a  certain 
covenant  in  the  lease.  The  plaintiffs  were  the  lessees  from  the 
freeholder,  having  a  long  term  of  80  years  from  1880,  and  the 
delendants  were  the  admitted  assignees  of  a  lease  which  the 
plaintiffs  granted  to  the  Theatre  Syndicate,  Limited.  As  a 
matter  of  fact  there  had  been  a  sub-lease  granted  to  Mr.  Curzon, 
who  had  in  his  turn  sub-leased  to  Mr.  Maude.  There  was  no 
dispute  as  to  title,  and  the  only  question  was  one  of  construction. 

The  plaintiffs  were  mortgagees  in  possession.  The  rent  was 
£3,000  a  year,  £750  being  payable  in  advance  quarterly.  The 
covenant  in  the  lease  utx»i  wliich  he  relied  was  **  if  and  whenever 
the  theatre  premises  snail  be  closed  by  order  of  any  superior 
authority,  or  be  destroyed  by  fire,  or  so  damaged  by  fire  that  the 
same  cannot  continue  to  be  used  as  a  theatre,  the  said  annual 
rent  shall,  as  from  the  date  of  such  closure  or  fire,  be  suspended 
and  cease  to  be  payable  until  the  theatre  shall  have  been  re- 
opened and  completely  re-built."  There  was  no  case  of  fire,  and 
the  only  question  was  whether  the  theatre  had  been  closed  by 
order  of  any  superior  authority.  What  happened  was  that  the 
building  was  completely  demolidied,  and  the  lease  only  referred  to 
demolition  of  the  building  by  fire.  He  submitted  that  a  physical 
d<  molition  other  than  by  fire  did  not  excuse  the  defendants 
f  nt'n  the  payment  of  rent.  It  could  not  be  said  that  the  South- 
Eastox!!  Railway  was  the  superior  authority. 

His  Lordship :  They  did  not  get  an  order,  and  the  lease  says 
*** closed  by  order  of  any  superior  authority." 

Mr.  Lush  submitted  that  there  was  no  defence. 

Mr.  Roskill  said  he  relied  upon  another  covenant  in  the  lease, 
which  said,  "At  all  times  during  tlie  said  terms  of  existence 
do  comply  with  all  works  and  requirements,  other  than  of  a 
structural  nature,  which  the  London  County  Council,  or  its  suc- 
cessors, may  hereafter  order  or  by  notice  require  tlie  owner  or 
lessee  to  execute  or  comply  with,  provided  always  that  nothing 
hemin  contained  shall  be  construed  as  to  throw  on  the  lessees 
■or  their  assigns  any  obligation  to  comply  with  any  order  of  the 
London  County  Council  to  make  any  structural  alterations  or 
additions,  but  in  any  such  case  the  cost  and  expense  of  struc- 
tural alterations  shall  be  borne  by  the  lessors."  The  position 
was  this,  that  on  December  8,  at  the  instance  of  the  London 
"County  Council,  Mr.  Fenwick,  a  police  magistrate,  made  an  order 
under  the  Building  Act  of  1894  and  the  Amending  Act  of  1898 
requiring  certain  works  to  be  done,  and  certain  walls  to  be 
taken  down  because  the  stmctuie  was  in  a  dangerous  condition. 
Under  the  covenant  he  had  just  read  he  submitted  that  his  client 
was  exonerated  from  complying  with  that  order,  and  that  the 
obligation  of  executing  the  work  was  upon  the  plaintiffs.  The 
order  was  to  take  down  the  extemtaJ  and  some  internal  walls. 
Not  only  was  that  order  made  on  Deoe  nber  8  by  Mr.  Fenwick, 
but  there  was  a  letter  dated  December  13  from  the  Comptroller 
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to  tho  Lci^l  Chamberlain,  addressed— "  To  the  solicitors  of  the- 
lessee,  prohibiting  the  Avenue  Theatre  from  being  opened  for 
public  performances  until  the  London  County  Council  had  certi- 
fied that  it  was  safe." 

Mr.  Lush  pointed  out  that  the  letter  was  written  at  the  request 
of  the  defendants,  and  the  order  was  made  after  the  accident. 

Mr.  Roskill  submitted  that  the  defendants  were  not  liable  to- 
do  any  of  the  structural  work  ordered  by  the  magistrate,  and 
further  that  the  work  ordered  to  be  done  was  one  of  the  reasons 
why  the  theatre  had  to  be  closed,  and  therefoxe  that  the  suspen- 
sory proviso  became  operative. 

His  Lordship  said  this  was  one  of  thoee  cases  that  was  not 
provided  for  in  the  lease.  The  real  question  was  whether  this 
theatre  was  closed,  as  a  matter  of  fact,  by  the  order  of  some 
superior  authority  or  closed  by  the  falling  of  the  roof  of  the 
Charing  Cross  station.  Under  all  the  circumstances,  the  con- 
clusion he  had  oome  to  was  that  judgment  must  be  given  for  the 
plaintiffs  for  £750,  with  costs. 

His  Lordship  granted  a  stay  on  the  usual  conditions. 


LENNOX  V.   CURZON. 

King's  Bench  Division — Mr.  Justice  Lawrance. 

1906— March  3.]  C"  Estates  Gazette,**  March  10, 1906. 

Landlord  and  tenant — Claim  for  rent — ^Destruction  of 
demised  premises  —  Construction  of  covenant  as  to 
suspension  of  rent. 

This  action  arose  out  of  the  same  accident  to  Charing  Cross* 
station,  and  the  plaintiff  sought  to  recover  £1,210  rent  due  from 
the  defendant. 

Mr.    Roskill,    K.C.,   and  Mr.   Hugh  Fraeer  appeared  for  the 

Slaintiff,  and  Mr.  Gore  Brown,  K.C.,  and  Mr.  H.  Morris  for  the 
efendant. 

Mr.  Roskill  submitted  that  in  this  case  the  defendant,  who  was 
sub-lessee  to  the  plaintiff,  was  liable  for  the  rent  under  the  coven- 
ants of  his  lease, 

Mr.  Gore  Brown  argued  that  it  did  not  matter  whether  the 
theatre  had  been  so  injured  as  to  make  it  improper  to  use  it  as" 
a  theatre,  it  was  still  a  theatre  provided  the  outside  walls  re- 
mained. As  to  the  roof  of  the  theatre,  they  knew  perfectly  well 
that  some  of  the  finest  theatres  in  the  world  never  had  roofs, 
such  as  theatres  in  Italy  and  Greece  and  the  Paris  Hippodrome ; 
therefore  it  did  not  depend  upon  a  roof  for  a  place  to  be  a  theatre. 

His  Lordship  said  there  was  no  provision  in  the  lease  for 
the  suspension  of  the  rent  except  on  the  closing  of  the  theatre  by 
a  superior  authority  or  fire,  and  he  therefore  had  no  hesitation 
in  coming  to  the  conclusion  that  the  plaintiff  in  this  case  was- 
right,  and  there  must  be  judgment  for  the  plaintiff  for  £1,210 
and  costs. 

Judgment  accordingly  for  that  amount,  and  a  stay  of  execution 
granted  on  the  usual  conditions. 
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SHALLCR0S8  V.   BBRGL. 

King's  Bench  Division — Mr.  Justice  Grantham. 

190&-March  a]  [**  Entates  Gazette.**  March  10, 190e. 

Architect — Claim  for  fees — Counterclaim  for  breach  of 

duty  as  architect. 

The  plaintiff,  Mr.  Thomas  M.  Shallcross,  an  architect,  of 
Liverpool,  sued  the  defendant,  Moritz  Bergl,  for  lees,  and  judg- 
ment had  been  obtained.  The  defendant  set  up  a  counterclaim 
for  damages  for  breach  of  duty  in  connection  with  the  renovation 
of  the  Carlton  Hail  and  rectaurant  at  Liverpool,  of  which  d^ 
fendant  was  the  proprietor. 

The  action  was  tried  at  the  Liverpool  Assizes. 

His  Lordship,  in  giving  judgment,  said  in  this  oaee  the  plain- 
tiff, an  architect,  sued  the  defendant  for  fees  for  carrying  out 
alterations  to  the  property  of  the  de£andant.  The  defendant  ad- 
mitted his  liability  to  the  plaintiff's  claim,  but  counterclaimed 
against  him  for  neglect  of  duty  and  breach  of  duty  as  his 
archite<^.  The  case  was  important  from  the  principles  involved, 
and  tlie  olaim  made  by  the  plaintiff  as  an  architect  to  act  in 
the  interests  of  the  builder  unknown  to  the  building  owner  at 
the  same  time  that  he  was  acting  as  the  architect  for  the  build- 
ing owner.  In  his  judgment  it  was  impossible  to  act  honestly 
where  the  interests  were  antagonistic.  He  was  bound  to  come  to 
the  conclusion  that  gross  impropriety  was  committed  by  those 
architects  who  acted  as  the  plaintiff  had  acted.  It  was  only 
nec€^ary  to  state  the  facts  of  the  case  to  show  the  hopeless 
position  in  which  the  plaintiff  had  placed  himself.  Defendant 
was  the  owner  of  a  lar^e  i^estaurant  and  public  hall  and  wished 
to  improve  it  and  so  structurally  alter  it  as  to  bring  it  up  to 
modem  requirements.  He  kn/^w  noth'Ag  of  building  himself  and 
he  was  obliged  to  employ  an  architect,  and  did  employ  the  plain- 
tiff as  such  architect.  Plaintiff  had  to  prepare  the  plans,  get 
them  passed  and  superintend  the  carrying  out  of  the  work. 
Defendant  admitted  that  the  plaintiff  was  his  architect  during 
the  whole  of  this  period  and  that  he  was  liable  to  pay  him  for 
his  services.  What  was  the  plaintiff's  contention?  It  was  that 
during  the  earlier  portion  of  the  time  he  had  a  right  to  act 
and  was  acting,  in  the  interests  of  the  builders,  Messrs.  Norman 
and  Stacey,  who  were  trying  to  get  the  job  to  do  the  work, 
or  rather  get  a  contractor  to  do  it,  as  they  were  incapable  of 
doing  it  themselves,  and  that  in  the  interest  of  this  firm  he  was 
entitled  to  get  a  contractor  who  would  do  the  work  for  a  specific 
sum,  and  Uien  having  fixed  that  sum,  as  the  cost  of  the  work, 
to  add  twenty  per  cent,  to  that  sum  as  a  commission  or  bonus 
to  these  nominal  builders,  who  were  a  London  firm  of  furniture 
dealers,  who  never  intended  to  do  a  stroke  of  the  work  them- 
selves, and  to  represent  to  the  defendant  that  sum  as  the  fair 
price  at  which  that  work  could  be  done.  In  other  words,  know- 
ing that  the  real  contractor  had  to  do  the  work  for  £1,625,  he 
was  entitled  to  tell  his  other  employer,  the  building  owner,  that 
£1,960  was  the  price,  and  that  it  oould  not  be  done  for  less, 
and  not  only  that,  but  was  entitled  to  do  everjrthing  for  the 
interests  of  this  nominal  builder  as  against  the  interests  of  the 
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building  owner  until  the  period  of  the  latter  finally  signing  the 
contract  with  the  nominal  builder,  who  eimultaneoualy,  through 
the  intervention  of  the  plaintiff,  got  the  contractor  to  sign  a 
contract  to  do  the  work  at  twenty  per  oant.  less.  That  was  the 
case.  According  to  plaintiff's  suggestion  he  was  justified  in 
actins  for  nine  months  for  two  masters  whose  interests  were  op- 
posed to  each  other.  To  his  mind  this  was  an  impossible  posi- 
tion. There  could  be  no  doubt  that  from  stairt  to  finish  the 
plaintiff  looked  to  the  interest  of  Messrs.  Norman  and  Staoey, 
who  had  become  bankrupt  long  before  the  work  was  finished,  and 
never  onoe  that  he  could  see,  when  there  w^s  any  complicating 
interest,  looked  to  the  interest  of  the  defendant,  though  the 
special  work  alleged  to  be  done  by  the  plaintiff  for  Norman  and 
Stacey  was  only~  of  the  alleged  value  of  £31,  as  against  £300 
charged  to  the  defendant.  His  Lordship  fouiid  as  a  fact  that 
the  first  appointment  of  plaintiff  as  architect  for  defendant  and 
acceptance  of  that  appointment  by  him,  the  defendant  looked 
on  plaintiff  as  his  architect,  and  that  the  plaintiff  neglected  the 
defendant's  interebts  and  committed  a  gross  breach  of  duty  in 
acting  at  the  same  time  in  the  interests  of  the  nominal  builders. 
Not  only  was  the  defendant  prejudiced  by  having  to  pay  £1,950 
as  the  contract  sum  for  the  work  instead  of  £1,625,  but  also  extras 
to  the  amount  of  about  £2,500.  In  his  Lordship's  judgment  he 
thought  the  defendant  might  have  suooessfully  claimed  the  whole 
twenty  per  cent.,  but  as  the  defendant's  advisers  had  generously 
said  they  would  tuxseipt  a  basis  of  ten  per  cent.,  he  found  that 
the  defendant  was  damaged  to  the  extent  o'f  £400  by  the  plain- 
tiff's conduct.  As  the  extra  amount  charged  for  the  drawings 
as  the  requirements  by  the  Liverpool  municipal  surveyor  un- 
doubtedly did  necessitate  a  great  deal  of  work  that  had  not  been 
anticipated,  he  thought  it  would  be  unfair  to  make  the  plaintiff 
refund  the  money  paid  to  the  builder  for  the  work  unexpectedly 
required  by  the  authorities,  though,  strictly  speaking,  the  con- 
tract might  be  said  to  make  the  builder  liable  for  it.  It  was 
negligently  drawn  to  leave  the  matter  in  uncertainty.  He  did 
not  give  any  damages  to  the  defendant  on  that  head.  His  judg- 
ment was  for  the  defendant  for  £400  and  costs. 
Leave  to  appeal  refused. 


LONDON  UNITED   TRAMWAYS,   1901     V.  BRENTFORD  UNION 
AND   OTHERS. 

King's  Bench  Division — ^Lord  Chief  Justice  and  Justices 
Bidley  and  Darling. 

190^March  7.]  T  Estates  Gazette."  March  10, 1906. 

Eating — Assessment — Tramways. 

This  was  an  appeal  from  Quarter  Sessions  on  a  special  case, 
in  regard  to  the  rating  of  the  tramways  ("  Estates  Gazette  Digest 
of  Law  and  Arhitration  Cases,"  1904,  p.  140 ;  and  Estates 
Gazette,  March  26  and  April  2,  1004).  The  appeal  was  by  the 
resiKmdents. 

Sir  E.  Clarke,  K.C.,  Mr.  Macmorran,  K.C.,  and  Mr.  Cunning- 
ham Glen  appeared  for  the  appellants,  and  the  respondents  were 
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represented  by  Mr.  Balfour  Browne,  K.C.,  Mr.  Roskill,  K.C., 
Mr.  Ryde  and  Mr.  Courthope  Munroe. 

Sir  Edward  Clarke  said  he  appeared  for  the  Assessment  Com- 
mittee of  the  Union  and  the  Overseers  of  the  parish  of  Chiswick. 
The  case  was  one  stated  by  Quarter  Sessions.  The  point  was 
whether  one  ought  to  begin  by  taking  the  gross  earnings  in  the 
parish,  or  whether  one  ought  to  l^gin  by  taking  the  whole 
undertaking  and  breaking  up  the  accounts  and  distributing  them 
amongst  the  parishes.  Counsel  for  the  Brentford  Union  con- 
tended for  the  parochial  principle,  that  was  to  say,  the  gross 
receipts  in  the  parish  and  that  that  was  the  foundation  of  it. 
The  other  side  said  that  the  total  amount  earned  by  the  under- 
taking should  first  be  ascertained  and  then  the  amount  should  be 
distributed  between  the  different  parishes  according  to  the  car 
miles  run  in  those  parishes.  The  Court  held  that  the  principle 
put  forward  by  the  tramway  company,  viz.,  take  the  full  amount 
earned  and  distribute  it  between  the  parishes  according  to  the 
car  miles  run  in  the  parishes,  as  on  railways,  was  the  convenient 
and  admissible  one,  and  they  adopted  it.  They,  therefore, 
allowed  the  appeal  and  reduced  the  total  assessment  for  Chis- 
wick, including  the  powler  staiion,  as  follows,  via.: — £9,706 
rateable  value  to  £6,801.  It  was  from  this  decision  the  Brent- 
ford Union  and  the  overseers  of  Chiswick  now  appealed.  Sir 
Edward  said  with  regard  to  the  principle  the  parochial  authori- 
ties had  adopted  they  had  followed  the  rule  laid  down  Half  a  cen- 
tury ago  and  abided  by  ever  since,  and  he  asked  the  Court  to 
uphold  that  principle. 

The  Court  dismissed  the  appeal. 


•GREAT  DUNMOW  OVERSEERS  V.  COUNTESS  OP  WARWICK 

Dunmow  Justices. 

1906-March  7.]  r  Estates  Gazette,"  March  10, 190e. 

Poor  rate  —  Sporting  rights  —  Assessment    of —  Rights 
unlet. 

In  this  case  the  Countess  of  Warwick  was  summoned  for  the 
non-payment  of  £5  8s.  6d.  arrears  of  poor-rate  due  in  respect 
of  an  assessment  of  sporting  rights. 

The  Assistant  Overseer  said  the  rate  was  made  in  October, 
1904,  on  an  assessment  of  £60,  in  respect  to  certain  lands  in  the 
I>arish  over  which  the  Countess  had  the  sporting  rights.  The 
amount  of  the  rate  was  £8.  The  estate  agent  had  paid  £2  13s. 
4d.,  and  had  refused  to  pay  the  balance,  as  two- thirds  of  the 
shooting  was  not  let  that  season.  In  previous  years,  when  the 
shooting  had  not  been  let,  no  rate  was  paid,  but  a  new  auditor 
had  disallowed  any  abatement. 

Mr.  F.  H.  Bright,  on  behalf  of  Lady  Warwick,  contended  that 
the  assessment  was  invalid.  The  Rating  Act  of  1874,  he  said, 
clearly  provided  that  the  rating  of  sporting  rights  was  governed 
by  the  fact  of  their  being  let.  In  this  case  only  two-thiids  of 
the  shooting  was  let,  and  when  part  payment  was  made,  a  re- 
ceipt was  given  for  discharge  in  full.     He  produced  the  receipt. 


Digitized  by 


Google 


116  DIGEST  OF  LAW  AND 

The  Assistant  Overseer  said  the  receipt  was  subject  to  the 
auditor  allowing  it. 

Mr.  Bright  contended  that  as  the  audit  did  not  take  place 
for  nearly  a  year  after  the  rate  was  made,  and  as  the  auditor^s 
objection  was  not  anticipated,  no  appeal  against  the  assessment 
could  be  made. 

The   magistrates  decided  to  make  no  order. 


THOMAS   TILBURY    V.    MIDDLESEX    COUNTY    COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator. 

1906-March  7.]  V  Estates  Gazette,"  March  10, 190d. 

Compensation  —  Shop  property  —  Leasehold  —  Premises 
acquired  for  road  widening. 

In  this  case  compensation  was  claimed  in  respect  of  shop  and 
premises,  Wellington  Terrace,  162,  Church  Road,  Willesden  (held 
for  99  years  from  September  29,  1891,  at  £8  ground  rent,  and 
let  cm.  lease  for  21  years  at  £55  for  the  first  eeven  years,  £65 
for  the  next  seven  year^,  and  £76  the  residue) ;  76,  Church  Road 
(comer  premises  held  for  99  years  from  December  26,  1876,  now 
vacant,  r>ut  formerly  let  for  £45,  there  being  a  stable  which  let 
at  £18  4s.) ;  and  62,  64,  66  and  72,  Church  Road,  four  terraced 
houses,  hcid  from  December  28,  1875,  for  99  years,  at  ground 
rents  amounting  to  £30,  and  let  at  rentals  altogether  producing 
£183  per  annum'.  The  claim  was  for  £4,000,  the  property  being 
required  for  the  widening  of  Church  Road  in  connection  with  the 
Council's  light  railway  and  tramway  undertaking. 

Mr.  Honoratus  Lloyd,  K.C.,  was  counsel  for  the  claimant,  and 
Sir  Edward  Boyle,  K.C.,  M.P.,  was  for  the  Middlesex  County 
Council. 

Mr.  Honoratus  Lloyd  called  the  claimant,  a  retired  builder, 
who  said  he  purchased  the  freehold  of  the  site  upon  which  the 
shop  was  erected  and  sold  the  ground  rent  of  £8.  He  now  held 
the  premises  subject  to  that  ground  rent  of  £8.  The  shop  had 
been  converted  into  two  shops  some  time  ago,  one  shop  and 
premises  above  being  occupied  by  the  tenant  and  the  other  shops 
sub  let  by  him.  All  the  shops  in  that  neighbourhood  were  well 
let  and  he  did  not  know  of  any  vacant  land. 

Mr.  Thomas  G.  Fisher  said  the  population  of  the  district  had 
largely  increased,  and  there  had  been  a  considerable  increase  in 
the  value  of  property,  the  road  being  the  main  road  through 
Willesdeai.  The  shop.  No.  152,  he  put  at  £66  per  year  rental 
(that  being  the  rental  until  1912),  and  after  deducting  £8  ground 
rent,  he  capitalised  £57  net  rent  on  the  five  per  cent,  table  at 
19.6  years*  purchase  (rates  being  paid  by  the  tenant).  That  gave 
£l,li7.  Then  he  capitalised  the  increased  rent  of  £10  after 
seven  years  on  the  same  table,  deferring  this  6^  years.  That, 
with  ten  per  cent,  added  gave  £1,384.  No.  76,  Church  Road  was 
let  at  £45  and  the  stable  let  at  7s.  weekly.  Deducting  £7  10s. 
ground  rent  and  rates  on  the  stable,  his  net  rent  was  £46,  which 
he  capitalised  at  19.6  years*  purchase,  giving,  with  ten  per  cent., 
£999.     The  gross  rents  of  the  four  houses  were  £180,  which,  less 
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rates  and  ground  rents,  £88,  gave  £92.  That  on  the  six  per  cent, 
table  at  16.5  years'  purchase,  was  £1,518.  The  improved  rents 
after  seven  years  he  capitalised  at  £460,  deferred  .66  years,  giving 
a  total,  with  ten  per  cent.,  of  £2,003.  That  made  his  total  for 
the  property,  and  which  he  considered  should  be  the  amount 
of  compensation,  £4,378. 

Mr.  T.  F.  Deason  agreed  largely  with  the  previous  witness, 
his  totil  being  £4,378. 

As  the  result  of  a  consultation. 

Sir  Edward  Boyle  asked  the  Arbitrator  to  make  his  award 
for   £2,900. 

Mr.  Edwin  Evans  was  also  retained  for  the  claimant,  and  the 
witnesses  for  the  Middlesex  County  Council  were: — Mr.  A.  R. 
Stenning,  Mr.  J.  H.  Oakley,  Mr.  Linnett  and  Mr.  Norman  B. 
Garrard. 


CARDIFF   GAS    CO.     V.    CARDIFF    ASSESSMENT    COMMITTEE. 

Cardiff  Quarter  Sessions. 

1906-Maich  1, 2.]  [-*  Estates  Qazette,"  March  10. 1900. 

Bating — Assessment — Gas  works. 

This  was  an  appeal  by  the  Cardiff  Gas  Company  against  the 
assessment  of  their  prop**rty  in  Penarth  and  other  parishes. 

Mr.  Ernest  Moon,  K.C.,  and  Mr.  Rhys  Williams  (instructed 
by  Messrs.  Spencers  and  Evans,  agents  for  Mr.  B.  Duncomb  Sells, 
London)  appeared  for  the  appellants.  Mr.  Abel  Thomas,  K.C., 
M.P.,  and  Mr.  John  Sankey  (instructed  by  Messrs.  George  David 
and  Evans)  represented  the  Assessment  Committee. 

Mr.  Humphrey 8-Davies.  on  behalf  of  the  company,  stated  that 
in  his  opinion  a  hyi>othetical  tenant  should  make  a  profit  of  17^ 
per  cent.,  2^  per  cent,  of  which  would  be  for  risks.  He  put  the 
gross  value  at  £28,755,  and  the  rateable  £12,290. 

In  re-examination  by  Mr.  Moon,  witness  did  not  deny  that 
the  Cardiff  Gasworks  was  a  prosperous  undertaking  which  had 
always  paid  its  dividends,  but  it  was  not  so  remunerative  as  it 
had  been,  more  money  having  to  be  spent  on  rei-payment  instal- 
lations and  in.  repairs  to  cookers^  stoves,  etc.  They  had  to  spend 
money  on  th-^se  installations  tnd  renewals  in  order  to  maintain 
thedr  sale  of  gas. 

Mr.  Corbett  Woodall,  C.E.  stated  that  he  had  acted  as  engineer 
and  adviser  of  the  Cardiff  Gas  Company.  He  had  made  a  valua- 
tion for  the  purpose  of  ascertaining  the  annual  value  of  the  com- 
pany, taking  as  his  basis  the  figures  for  the  year  ended  June 
30,  1905.  His  conclusions  were  very  much  the  same  as  those 
arrived  at  by  Mr.  Humphieys-Davies.  He  estimated  the  gross 
rental  at  £27,568  and  the  rateable  value  at  £11.203.  He  con- 
sidered it  necessary  that  more  money  should  be  expended  in  the 
upkeep  of  the  works  in  the  future  than,  in  the  past.  From  £50,000 
to  £60,000  would  shortly  have  to  be  spent  on  renewals,  most  of 
which  would  have  to  be  provided  out  of  revenue. 

Mr.  Arthur  Body  put  the  gross  estimated  rental  at  £46,454 
and  rateable  value  £25,272. 
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Mr.  W.  Mackintosh  Vallon  agreed  with  Mr.  Body  in  regard 
to  the  contention  of  the  Cardiff  Gasworks,  and  his  valuation 
corresponded  generally  with  that  of  Mr.  Body's. 

Mr.  William  Eve  put  down  the  tenants*  capital  at  £88,000  as 
against  £120,000  by  Mr.  Humphreys-Davies.  He  put  the  working 
expenses  down  at  £103,000,  whereas  Mr.  Davies  made  tliem  out 
to  be  £109,000.  Out  of  stock  of  £4,000  the  sales  of  fittings,  etc., 
only  brought  in  £2,500.  It  was  not  the  way  to  do  business  to 
keep  in  stock  double  what  they  were  going  to  sell  during  the 
year. 

Mr.  Moon,  addressing  the  Bench  on  behalf  of  the  company, 
asked  them  to  remember  the  rate  the  company  was  appealing 
against  was  made  upon  Mr.  Body's  valuation,  and  Mr.  Body  had 
himself  confessed  that  he  made  his  valuation  upon  the  basis 
that  no  sinking  fund  was  to  be  allowed,  and  upon  the  further 
basis  that  the  fittings,  the  meters,  and  stores,  etc.,  were  not 
tenants'  nor  landlords'  chattels.  The  basis  of  this  valuation  was, 
he  contended,  fallacious.  Mr.  Moon  proceeded  to  argue  that  a 
sinking  fund  ought  to  be  allowed,  while  as  to  the  fittings  he  said 
when  put  in  they  became  the  property  of  the  consumer,  and  could 
not  be  regarded  as  company's  capital  for  rating  purposes. 

The  Court  allowed  the  appeal,  with  costs,  and  fixed  the  assess- 
ment at  these  figures: — Gross  estimated  rental,  £32,000,  and 
rateable  value,   £18,000. 

The  appeal  was  against  an  assessment  of  £36,382  gross,  and 
rateable  value  £29,892. 


LONDON   COUNTY   COUNCIL   V.  CITY  OF   WESTMINSTER. 

Clerkenwfjll  Quarter  Sessions. 

1906-March  2.]  ["  Estates  Gazette,"  March  10, 1900. 

Eating — Assessment — Bank  premises — London    County 
Council  as  **  aggrieved  ratepayers.*' 

This  was  an  appeal  of  the  London  County  Council  against  the 
assessment  of  the  Credit  Lyonnais,  4,  Cockspur  Street,  Charing 
Cross. 

Sir  Edward  Boyle,  K.C.,  and  Mr.  Ryde  were  counsel  for  the 
London  County  Council  ;  Mr.  Freeman,  K.C.,  and  Mr.  Courthope 
Munroe  appeared  for  the  City  of  Westminster;  and  Mr.  Kon- 
stam  and  Mr.   Cox-Sinclair  represented  the  Credit  Lyonnais. 

On  an  objection,  the  Assessment  Committee  of  the  City  of 
Westminster  reduced  the  assessment  from  £1,360  to  £1,014  gross 
and  from  £1,126  to  £845  rateable ;  and  the  County  Council,  as 
"acrgrieved  ratepayers,"  asked  that  it  should  be  increased  to 
£1^200  gross  and  £1,060  rateable. 

Mr.  G.  H.  B.  Glasier,  Mr.  Leslie  Vigers  and  Mr.  Arthur  G. 
Watney  gave  evidence  for  the  appellants ;  Mr.  O.  H.  Giddy  and 
Mr.  Edwards,  solicitor,  for  the  Union. 

The  Court  fixed  the  figures  as  follows: — Gross  £1,080,  rateable 
£900 ;  each  side  to  pay  their  own  costs. 
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LONDON    COUNTY   COUNCIIi   V.   CITY  OF   WESTMINSTER. 

Clerkenwell  Quarter  Sessions. 

190&-March.]  [**  Estates  Gazette,"  March  10, 1906w 

Bating — Assessment — Club  premises. 

In  this  case  the  Laadon  Ckmnty  Council  i^pealed  for  an  increase 
in  the  assessment  of  the  Walsingham  Club,  Ltd.,  9,  Princess  Build- 
ings, Coventry  Street,  having  a  frontage  of  2E20ft.,  and  an  area 
of  6,300  square  feet. 

Sir  Edward  Boyle,  K.C.,  and  Mr.  Ryde  appeared  for  the 
London  County  Council ;  Mr.  Freeman,  K.C.,  and  Mr.  Courthope 
Munroe  represented  the  City  of  Westminster ;  and  Mr.  fidward 
Morten  was  counsel  for  the  Walsingham  Club,  Limited. 

The  premises  were  let  at  £1,450  per  annum,  and  the  London 
County  Council  appealed  against  the  figures  of  £2,800  gross  and 
£2,334  rateable,  claiming  that  they  ought  to  be  increased  to 
£3,080  ^oss  and  £2,695  rateable. 

Mr.  H.  A.  C.  Warmington  and  Mr.  H.  A.  Furber  were  retained 
for  the  London  County  Council ;  and  Mr.  0.  H.  Giddy  for  the 
Committee. 

The  Court  dismissed  the  appeal,   with  costs. 

On  objection  being  taken  as  to  the  costs, 

Mr.  Loveland-Loveland,  K.C.,  said  that  where  the  County 
Council  showed  that  the  Assessment  Committee  were  wrong  in 
their  figures  there  would  be  no  costs,  both  sides  representing 
public  bodies,  and  where  the  County  Council  did  not  show  that 
the  Assessment  Committee  were  wrong,  the  County  Council  would 
have  to  pay  their  costs  and  the  costs  of  the  third  parties.  The 
magistrates  were  entitled  to  use  their  discretion,  and  that  was 
wh.it  had  been  decided  on  by  them. 


LONDON   COUNTY   COUNCIL   V.   LAMBETH  UNION. 

Clerkenwell  Quarter  Sessions. 

1906— Warch  7.]  ["  Estates  Gazette,"  March  10, 1906. 

Bating — Assessment — Board   School — Bate  of    interest. 

This  was  an  appeal  by  the  London  County  Council  in  respect 
of  the  assessment  of  the  Lollard  schools  in  Lambeth,  at  £1^800 
gross  and  £1,500  rateable. 

Sir  Edward  Clao-ke,  K.C.,  M.P.,  and  Mr.  Courthope  Munroe 
represented  the  Union ;  Mr.  Balfour  Browne,  K.C.,  Mr.  F.  Mar- 
shall, K.C.,  and  Mr.  Walter  Ryde  appeared  for  the  appellants. 

Mr.  Douglas  Young  valued  the  area,  35,345  square  feet,  at  4s. 
per  foot  in  fee,  or  £7,069.  and  took  this  at  four  per  cent.,  re- 
presenting £282  ;  the  buildings  contained  59,070  cubic  feet,  which 
at  7d.  per  foot,  gave  £16,625 ;  the  manual  training  schools, 
45,396  cubic  feet  at  6d..  £1,135;  asphalting,  £345;  boundary 
walls,  £350 — total,  £18,455  or,  adding  £645  for  architect's  fees, 
£19,100,  which,  at  five  per  cent.,  gave  £955,  making  the  gross 
£1,237  and  the  rateable  £1,031.  Mt.  Yonng  said  he  sold  part 
of  the  site  to  the  School  Board.  In  his  valuation  he  had  not 
added  the  price  for  glazed  bricks  and  ornamentation. 
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The  expert's  for  the  London  CJounty  Council  inoluded  Mr.  E.  J. 
Harper  and  Mr.  Oriffiths.  For  the  respondents,  Mr.  Charles 
Barker  and  Mr.  W.   P.  Ryan  were  retained. 

The  Court  dismissed  the  appeal,   with  costs. 


PHCENIX  ASSURANCE  COMPANY  V.  CITY  OP  LONDON   UNION. 

Clerkenwell  Quarter  Sessions. 

IdOe-March.]  [**  Egtatee  Gazette."  Match  10, 1906. 

Rating — Assessment — Assurance  company's  offices. 

This  was  an  appeal  in  respect  of  the  assessment  relating  to  the 
company's  premises  in  Lombard  Street,  tlie  company  being  repre- 
sented by  their  surveyor,  Mr.  J.  R.  Cooper,  F.S.I. 

Mr.  Horace  Avory,  K.C.,  and  Mr.  Rcnstam  represented  the 
appellants;  Sir  Edward  Boyle,  K.C.,  M.P.,  and  Mr.  Walter 
Ryde  appearing  for  the  respondents. 

Mr.  J.  R.  Cooper  gave  evidence  in  support  of  the  appellants. 
Mr.  Edward  Tewson  and  Mr.  C.  A.  Lang  also  gave  evidence  for 
the  appellants,  as  did  their  secretary,  Mr.  Clement  Hufct ;  whilst 
Mr.  Wm.  Eve,  Mr.  Howard  Chatfeild  Clarke  and  Mr.  Edwin  Fox 
were  retained  for  the  respondents. 

The  appeal  was  allowed,  the  assessment  being  reduced  from 
£5,460  to  £6,000  cross,  aod  the  rateable  from  £4.550  to  £4,167. 


BEVERLEY  V.   HAMPSTEAD   UNION. 

Clerkenwell  Quarter  Sessions. 

1906~March  1.]  T  Estates  Gazette,"  March  10, 190& 

Eating — Assessment — Shop. 

This  was  an  appeal  in  respect  of  the  assessment  of  the  shop, 
80,  Rosslyn  Hill,  the  appellant,  Mr.  M.  P.  Beverley,  objecting 
to  £165  gross  and  £138  rateable.  Mr.  Herbert  Farmer.  Mr.  C. 
R.  Lowe  and  Mr.  Herbert  G.  Potter  were  retained  for  the  appel- 
lant ;  Mr.  W.  G.  Cooke  and  Mr.  E.  H.  Bousfield  for  the  Union. 

The  appeal  was  dismissed,  with  costs. 


COBURN  V.  GREAT  NORTHERN,  PICCADILLY  AND  BROMPTON 
(TUBE)  RAILWAY  COMPANY. 

Sir  Thomas  Ealeigh,  High  Bailiff  (Westminster)  and  a 
special  jury. 

1906-Mapch  K]  ["  Estates  Gazette,"  March  17. 1906. 

Compensation — Alleged  damage  by  construction  of  tube 
railway — Section  10  of  the  Kailway  Company's  Act. 
In  this  case  Mr.  Henry  Isaac  Cobum  claimed  compensation  in 
respect  of  117,  118,  119,  Long  Acre,  W.C,  by  reason  of  the  value 
being  depreciated  by  the  construction  of  the  tube  railway  under 
the  above  premises.  The  property  was  held  on  80  years*  lease 
with  69  years  still  to  run,    and  was  let  to  a  Urge  number  of 
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tenants  producing  a  jqx)ss  rental  of  £1,699  and  a  net  rental  of 
£727.     Ihe  tube  was  I20ft.  below  tihe  street  level. 

Sir  Edward  Boyle,  K.C.,  M.P.,  Mr.  H.  Courthope  Munroe  and 
Mr.  J.  A.  Langs  tone  appeared  for  the  d^imant,  and  Mr.  Hos- 
kill,  K.C..  and  Mr.  Disney  were  oounsel  for  the  railway  company. 

Sir  E.  Boyle  explained  that  the  tube  railway  ran  underneath 
the  whole  length  of  the  front  of  the  property.  He  dealt  in 
detail  with  the  property,  explaining  that  it  was  let  to  a  large 
number  of  tenants  as  offioes,  and  that  the  rentals  would  pro- 
hably  be  affected.  The  construction  of  the  railway,  his  witnesses 
•considered,  would  greatly  reduoe  the  sale  value  of  the  property. 

Mr.  J.  G.  Head  said  the  property  in  question  had  a  frontage 
of  57ft.  Sin.  and  a  depth  of  87ft.  6in.  He  had  made  himself 
acquainted  with  the  various  lettings,  the  gross  income  being 
£1,699,  and  after  x^&ying  outgoings,  the  net  income  was  £727. 
The  lease  had  68  years  to  run,  and  he  considered  that  on  the  six 
per  cent,  table  at  16^  years'  purchase,  the  property  was  worth 
a  capitalised  value  of  £11,875.  The  value  he  had  stated  was 
as  the  property  would  have  been  without  the  railway.  In  conse- 
quence of  the  coming  of  the  railway,  he  considered  if  the  pro- 
perty was  sold  a  purchaser  would  only  buy  on  the  seven  per 
cent,  table  at  14  years'  purchase.  He  considered  claimant  should 
be  compensated  for  this  difference  in  value,  which  was  as  follows : 

£727  net  rentals  at  16J  years'  purchase     £11.875 

£727   at   14.1   years'   purchase      10.260 

Total      £1.625 

The  existence  of  the  railway  was  one  of  the  risks  a  purchaser 
would  have  to  take  into  consideration,  and  tenants  also  took 
exception  to  the  presence  of  railways  under  the  premises. 

Cross-examined  :  The  railway  ran  underneath  the  whole  length 
of  the  front  waJl.  It  was  half  under  Mr.  Cobum's  property  and 
half  under  the  street.  There  would  be  slightly  more  risk  if 
the  railway  was  entirely  under  the  building. 

Mr.  Edward  Tewson  said  that  the  existence  of  the  railway 
underneath  would  reduce  the  sale  value  by  ten  per  cent.,  or 
£1,163.  Adding  the  usuiaJ  amount  for  compulsory  sale  (ten 
per  oc-nt.)  made  the  total  £1,279,  which  he  considered  was  the 
amount  that  should  be  paid  as  compensation.  He  considered 
two  years  was  not  a  long  enough  period  to  allow  for  any  move- 
ment or  subsidence  that  might  take  place. 

By  the  High  Bailiff :  If  the  tube  was  under  the  footpath,  but 
■close  to  the  house,  it  would  not  make  much  difference.  The 
property  would  be  depreciated  materially  to  the  same  extent 
as  ne  had   stated. 

Mr.  J.  H.  Townsend  Green's  estimate  of  depreciation  was 
£1,434. 

Mr.   E.  H.  Bousfield's  figures  weoie  £1,320. 

Mr.  Renr>'  Isaacs  Coburn,  solicitor,  of  Messrs.  Cobum  and 
Co.,  the  claimant,  gave  evidence  as  to  the  property,  rentals, 
etc. 

For  the  railway  company,  Mr.  Roskill  pointed  out  that 
this  claim  had  nothing  to  do  with  the  subsoil  easement.  That 
had  already  been  compensated  for  to  the  freeholder  at  the  usual 
rate  of  £1  per  foot.  The  railway  company  in  that  transaction 
had  nothing  to  do  with  the   leaseholder,  who  had  to  make  his 
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arrangement  with  the  freeholder,  and  in  respect  of  which  tlie 
freeholder  had  received  £63  from  the  company.  The  Act  ob- 
tained by  the  railway  company  included  a  section  (section  10) 
especially  intended  to  meet  cases  of  dams^  through  the  con- 
struction of  the  railway.  This  provided  that  owners  of  property 
damaged  by  settlement  or  otherwise  oould  claim  in  respect  of 
such  damage  within  two  years  after  the  opening  of  the  railway. 
Counsel  suggested  that  this  was  protection  for  the  claimant 
in  this  case,  and  it  was  open  for  him,  at  any  time  within  two 
years  after  the  oi)ening  of  the  railway,  to  bring  a  claim  for  any 
damage  that  resulted.  As  the  case  now  stood  there  was  no  sug- 
gestion of  any  dama^  having  resulted  and  there  was  no  sug- 
gestion that  the  claimant  wanted  to  sell  or  that  the  tenants 
wanted  their  rents  reduced.  He  contended  that  the  prejudice  of 
buyers  against  property  beneath  which  tube  railways  had  been 
constructed,  no  longer  existed,  as  new  methods  and  the  total 
absence  of  vibration  had  done  away  with  inconvenience  such  as 
had  been  experienced  when  the  Central  London  Railway  was 
first  opened.  He  argued  that  claimant  could  come  before  the 
jury  in  two  years*  time  and  claim  damages  for  the  same  thing 
that  he  claimed  that  day,  with  the  difference  that  then  the  rail- 
way would  be  running. 

The  High  Bailiff  jpointed  out  that  ssection  10  applied  to 
cases  of  structural  damage.  Whether  there  might  oe  struc- 
tural damage  or  not  claimant  was  claiming  for  damage  to  his 
valuable  interest  as  leaseholder  caused  by  the  railway,  and  in 
spite  of  any  structural  damage  that  might  result.  Claimant's 
view  w^as  that  if  he  had  to  sell  that  property  he  would  get 
less  for  it,  owing  to  the  railway,  and  for  that  he  claimed  com- 
pensation. 

Sir  E.  Boyle  pointed  out  that  proceedings  under  section  10  had 
to  be  before  an  arbitrator.  His  witnesses  said  that  the  claim 
had  nothing  to  do  with  the  running;:  of  the  line,  but  that  the 
property  had  a  decreased  value  because  of  the  existence  of  the 
railway. 

Expert  evidence  to  the  effect  that  the  value  of  the  property 
would  be  in  no  way  affected  by  the  railway  was  given  by 
Mr.  Wm.  Weeks  Szlumper,  Sir  John  Wolfe  Barry,  Sir  Douglas 
Fox,  Mr.  Howard  Chatfeild  Clarke,  Mr.  T^slie  R.  Vigers,  Mr. 
A.  R.  Stenning,  Mr.  Sidney  Marler,  and  Mr.  Samuel  Walker. 

Mr.  Wm.  Jno.  Clark,  pawnbroker,  deposed  to  having  recently 
bought  a  freehold  in  Long  Acre.  The  exist^ice  of  the  railway 
underneath  had  not  deterred  him  from  buying  the  property  or 
affected  the  T>rice  he  had  given. 

Mr.  Roskill  submitted  that  there  was  no  evidence  in  this 
case  that  was  competent  to  go  to  a  jury  at  all.  He  held  that 
this  was  a  case  which  came  within  section  10. 

The  Hisjh  Bailiff  overruled  that  obirotion.  Claimant  was  ask- 
ing for  damai5<?8  for  diminution  of  letting  and  selling  value, 
and  he  was  entitled  to  n  ake  such  a  claim.  To  a  further  ques- 
tion by  Mr.  Roskill,  he  held  that  section  10  had  nothing  to  do 
with   that    case. 

Mr.  Roskill  and  Sir  E.  Boyl^  having  addressed  the  jury,  the 
latter  returned  a  verdict  that  the  property  was  not  damaged  by 
the    tube. 
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VILLAR  V.   GILBEY. 

Court  of  Appeal — The  Master  of  the  EoUs  and  Lords 
Justices  Komer  and  Cozens-Hardy. 

190&-Maich  a]  V*  Estates  Gazette,"  March  17, 1906. 

Will — ^Estate  tail — Estate  for  life — Person  en  ventre  sa 

mere  at  death  of  testator — Whether  to  be  treated  as 

born  in  his  lifetime. 

This  was  an  appeal  by  the  defendant  from  a  judgment  of  Mr. 
Justice  Swinfen  Eady  (Estates  Oazbttb.  Jun©  3,  1905,  p.  1010). 

The  case  in  the  Court  below  was  brought  by  the  plaintiff,  Mr. 
W.  J.  Villar,  senior  partner  in  the  firm  of  Messrs.  William  J. 
Villar  and  Co.,  auctionet.-re  and  estate  agents,  of  Taunton,  Somer- 
set, against  the  defendant,  Sir  Walter  Gilbey,  for  a  declaration 
that  the  interest  taken  by  one  W.  B.  Rush  was  an.  estate  tail 
and  not  an  estate  for  life.  The  action  had  reference  to  the 
estates  of  Elsenham  Hall,  Essex,  and  an  estate  a«t  Banbury. 

Mr.  Justice  Swinfen  Eady  said  the  case  raised  the  question 
whether  a  person  en  ventre  sa  mere  could  be  treated  by  the 
Court  as  bom  in  the  lifetime  of  the  testator  in  construing  a 
proviso  in  a  will  cutting  down  estates  t^il  to  life  interests  in 
the  case  of  persons  bom  in  the  lifetime  of  the  testator.  The 
question  here  was  whether  Willaim  Beaumaris  Rush  took  an 
estate  tail  or  only  an  estate  for  life  under  the  will  of  George 
William  Rush.  The  testator,  by  his  will  of  June  22,  1854,  gave 
and  devised  certain  hereditaments  to  his  brother,  Alfred  Rush, 
for  his  life,  remainder  to  his  brother's  eldest  son,  Alfred  George 
Anderson  Rush,  for  life,  with  divers  remainders  in  tail,  remainder 
to  his  brother's  second  son,  George  Acland  Gordon  Rush,  for 
life,  with  remainders  in  tail.  And  in  default  of  such  issue  he 
gave  and  devised  the  same  hereditaments  unto  the  third,  fourth 
and  every  other  son  and  sons  of  the  body  of  his  said  brother, 
Alfred  Rush,  severally,  successively,  and  in  remainder  one  after 
another,  according  to  priority  of  birth,  and  to  the  heirs  of  the 
body  and  bodies  of  such  son  and  sons  lawfully  issuing.  And 
the  testator  declared  that  any  third  or  other  son  or  sons  of  his 
said  brother  bom  in  the  testator's  lifetime  should  not  take 
a  larger  interest  in  the  said  estates  than  for  life  only,  with  re- 
mainder to  his  issue  in  tail.  The  testator  died  on  September 
18,  1P54,  and  the  said  William  Beammaurice  Rush  was  born  on 
October  9,  1854.  The  testator's  brother,  Alfred  Rush,  was  dead, 
and  his  eldest  and  second  s-ons  had  both  died  without  ever 
having  had  any  issue.  William  Beaumaurioe  Rush  was  still 
living,  and  the  question  was,  Did  he  take  under  the  will  in  the 
events  which  happened  an  estate  tail,  or  only  a  life  estate? 
Although  not  actually  born  until  three  weeks  after  the  tes- 
tator's death,  was  he  to  be  deemed  to  have  been  "bom  in  the 
testator's  lifetime  "  within  the  meaning  of  the  will  ?  Construing 
the  will  according  to  the  primary  or  natural  meaning  of  the 
words  used,  it  was  clear  that  William  B.  Rush  was  not  bom  in 
the  testator  s  lifetime,  but  twenty-one  days  after  the  testator's 
death.  His  Lordship  said,  under  these  circumstances  he  had 
only  to  consider  what  the  testator  meant.  Did  he  mean  actually 
bom  in  his  lifetime  or  did  he  mean  bom  in  his  lifetime  or  in 
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due  time  after  his  death?  In  his  opinion  he  meant  exactly 
what  he  said,  and  there  was  no  rule  of  law  compelling  him  to 
hold  that  by  the  phrase  "bom  in  his  lifetime"  he  included  a 
child  not  bom  in  nis  lifetime,  but  three  weeks  after  his  death. 
In  his  opinion  the  true  oonstruction  of  the  clause  in  question 
was  to  confer  an  estate  tail  on  all  persons  bom  after  the  t^esta- 
tor'fi  deoeafio,  by  the  will  made  tenants  in  tail ;  and  this  estate 
was  not  reduced  to  a  life  estate  merely  because,  although  bom 
after  the  testator's  death,  they  were  nevertheless  bom  witnin  the 
period  of  gestation.  There  will  be  a  declaration  as  asked  by 
the  statement  of  claim.  The  estates  devised  to  W.  B.  Rush  had 
been  conveyed  to  the  plaintiff  in  fee  simple  by  the  Official 
Receiver  in  W.  B.  Bush's  bankruptcy,  whilst  the  defendant  had 
purchased  the  life  interest  of  W.  B.  Rush,  and  was  the  purchaser 
from  A.  Rush's  fourth  son  of  the  estates  devised  to  him  by  the 
will. 

It  was  from  the  judgment  above  that  the  defendant  now  ap- 
pealed. 

Mr.  Warmington,  K.C.,  Mr.  Micklem,  K.C.,  and  Mr.  H.  Wace 
were  counsel  for  the  appellant,  and  Mr.  Eve,  K.C.,  and  Mr  R, 
J.  Parker  represented  the  respoindefnt. 

The   Court   allowed  the  appeal. 

Lord  Justice  Romer  said: — ^A  long  series  of  cases  has  estab- 
lished that  for  the  purpose  of  succession  to  property  on  an 
intestacy  and  foa:  many  purposes  connected  with  wills  and  their 
construction,  a  child  en  ventre  sa  mere  at  a  particular  time, 
who  is  subsequently  bom  alive,  is  to  be  considered  as  "  living  " 
or  "  born  "  at  that  time-.  The  principle  goes  to  this  extent — 
that  prima  facie,  in  the  absence  of  sufficiently  weighty  con- 
sidfcTations  to  the  oontraiy,  for  the  purposes  of  devolution  of 
property  in  connection  wHh  intestacies  or  wills,  no  distinction 
ought  to  be  drawn  between  a  child  bom  at  a  particular  time 
and  a  child  at  that  time  eoi  ventre  sa  mere,  and  subsequently 
born  alive.  In  particular,  I  think,  with  regard  to  wills,  that 
they  ought  to  be  construed  and  given  effect  to  without  making 
any  such  distinction,  unless  the  context  requires  a  distinction 
to  be  made. 

After  reviewing  a  number  of  authorities  bearing  upon  the 
case,  his  Lordship  continued :  — It  appears  to  me  that  the  prin- 
ciple I  have  indicated  affecting  the  oonstruction  and  effect  of  Wills 
ought  to  be  applied  in  the  present  case,  unless  there  is  something 
in  the  wiU,  taken  as  a  whole,  to  negative  its  application.  Not 
only  do  I  not  find  in  the  will  now  in  question  anything  to 
negative  the  application  of  the  principle,  but  it  appears  to  me 
that  not  to  apply  the  principle  would  be  to  refuse  to  carry 
out  the  object  of  the  testator  to  be  gathered  from  his  will,  which 
appears  to  me  to  have  been  to  settle  his  lands  as  strictly  as 
the  law  would  permit  him.  I  cannot  attach  weight  to  the  argu- 
ment of  the  respondent's  counsel  founded  on  the  difficulty  that 
might  arise  in  some  cases  of  proving  the  time  of  conception 
of  a  child.  That  difficulty  existed  in  most  of  the  numerous 
cases  to  which  I  have  called  attention.  His  Lordship  added  that 
for  these  reasons  he  thought  the  appeal  should  be  allowed. 

Lord  Justice  Cozrns-Hardy  and  the  Master  of  the  Rolls  con- 
curred. 
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HOBNSEY    BOROUGH     COUNCIL    V.     BIRKBECK      FREEHOLD 
LAND    SOCIETY. 

King's  Bench  Division — The  Lord  Chief  Justice   and 
Justices  Bidley  and  Darling. 

1908-March  0  ]  ["  Estates  Gazette,"  March  17, 1906. 

Street — Making  up — Paving  charges — Illegal  apportion- 
ment. 

This  appeal  came  before  the  Court  on  a  case  stated  by  the  Jus- 
tices of  Highs^te  on  a  complaint  by  the  plaintiff«  against  the 
society,  whereby  the  Barough  Council  sought  to  recover  from  the 
society  the  sum  of  £72  as  the  apportioned  share  of  expenses  in- 
curred by  the  Council  in  the  execution  of  certain  works  in  the 
Birkbeck  Road  under  the  Public  Health  Act,  1875.  The  road  in 
question  was  a  highway  not  repairable  by  the  inhabitants  at 
large,  and  the  boundary  between  the  Homsey  borough  and  urban 
district  of  Friem  Bamet  runs  along  the  line  of  the  kerb  of  the 
footpath  on  the  north  side  of  the  road  so  that  the  carriage  way 
and  the  footpath  on  the  south  side  are  in  the  borough  of  Hornsey, 
and  the  footpath  on  the  north  side  is  in  the  uirban  district  of 
Friem  Bamet.  It  appeared  that  the  society  were  the  owners 
of  premises  abutting  on  the  footpath  on  the  north  side  of  the 
road  within  the  urban  district  of  Friem  Bamet,  and  these 
premises  were  whollj*  within  that  district.  In  July,  1903,  the 
Homsey  Boroueh  Council,  under  the  provisions  of  the  Public 
Health  Act,  1875,  caused  notices  to  be  served  on  the  society 
calling  upon  them  to  make  up  the  parts  of  the  road  within  the 
borough  of  Homsey,  but  this  work  was  not  done.  The  work 
covered  by  the  notice  comprised  work  to  the  carriage  way  and 
to  the  footpath  on  the  south  side,  but  did  not  comprise  sewer- 
ing or  any  work  to  the  footpath  on  the  north  side.  The  notice 
was  also  served  on  all  the  owners  of  premises  abutting  on  the 
south  side  of  the  road,  and  as  none  of  the  owners  executed  the 
work  the  Homsey  Borough  Council  carried  out  the  work  them- 
selves. The  expenses,  which  amounted  altogether  to  £949,  were 
attributable  £739  to  the  carraige  way  and  £210  to  the  footpath 
on  the  south  side  of  the  road.  The  Borough  Council  8ur\'eyor 
apportioned  the  £210  among  the  owners  of  the  premises  abut- 
ting  on  the  south  side,  and  he  apportioned  the  £739  among  the 
owners  of  all  the  premises  whether  on  the  north  or  south  side, 
includins;  the  s^xiiety  whoGe  share  of  the  £73S  was  £72,  but  this 
sum,  although  demanded,  was  not  paid.  About  this  time  the 
Friem  Bamet  Urban  District  Council  served  notices  under 
the  Act  with  reference  to  the  footpath  on  the  north  side,  and 
having  executed  the  works,  apportioned  the  expenses  on  the 
owners  of  the  premises  on  the  north  side  only,  including  the 
society,  who  had  paid  the  amount  so  apportioned.  Certain 
soil  and  surface  water  sewers  ran  thrtwgh  that  part  of  the  road 
which  is  within  the  Borough  of  Hornsey,  and  these  were  vested 
in  the  Council.  Tlie  houses  on  the  south  side  of  tho  road  drained 
into  these  sewers.  The  houses  on  the  north  side  drained  into 
a  sewer  which  ran  along  that  part  of  Birkbeck  Road  within 
the    Friem    Bamet   Urban    District,    and    which    w^as   recently 
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constructed  by  the  Friem  Bamet  Council  at  the  request  and 
C06t  of  the  owners  on  the  north  side.  The  contention  on  behaJf 
of  the  appellant  Council  was  that  the  fact  that  the  society's 
premises  were  not  within  the  appellant's  borough  was  immaterial 
under  section  160  of  the  Act.  The  case  for  the  society  was  that 
their  premises  being  outside  the  district  ol  the  appellants,  were 
beyond  their  jurisdiction. 

Mr.  Macmorran,  K.C.,  and  Mr.  Jenkin  appeared  for  the  ap- 
pellants ;  Mr.  Alexander  Glen,  K.C.,  and  Mr.  Naldrett  for  the 
society. 

The  Lord  Chief  Justice,  in  giving  judgment,  said  it  lay  on  the 
appellants  to  establish  their  right  to  charge  people  outside  their 
district.  It  had  been  laid  down  that  the  authority  of  one  dis- 
trict should  not  charge  or  tax  the  inhabitants  of  another,  and 
the  appellants  had  failed  to  show  that  they  had  any  power  to 
•do  so. 

Justices  Ridley  and  Darling  concurred. 

Appeal  dismissed. 


ANDERSON  V.   PLOMESGATE    UNION. 

King's  Bench  Division — Mr.  Justice  Ridley  and  Mr. 
Justice  Darling. 

1906-Maich  la]  r  Estates  Gazette."  March  17, 1906. 

Eating — Assessment — Appeal  against  as  unfair — ^Evidence 
of  assessment  of  adjoining  property — Question  of 
admissability  of  evidence  —  Union  Assessment  Act, 
1862,  s.  18. 

This  matter  came  before  their  Lordships  in  a  case  stated  for 
the  opinion  of  the  Ooort. 

The"  case  set  out  that  at  the  General  or  Quarter  Sessions  of 
the  Peace  holden  for  the  eastern  division  of  the  county  of 
Suffolk  at  Ipswich,  on  June  30  last  year,  the  appellant,  Eliza- 
beth Anderson,  being  dissatisfied  witli  the  assessment  of  her 
house  and  grounds  and  stables,  situated  at  Aldeburgh,  in  the 
Plomesgate  Union,  and  having  failed  to  obtain  from  the  Assess- 
ment Committee  such  relief  as  she  deemed  just  gave  notice  to  the 
Assessment  Committee  of  her  intention  to  appeal  to  Quarter 
Sessions  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
Aldeburgh,  dated  May  3,  1906.  By  the  rate  Elizabeth  Ander- 
80(n  was  rated  and  assessed  in  respect  of  her  house  and  grounds, 
Aide  House,  £200  gross  and  £170  net,  and  in  respect  of  her 
stables,  Park  Lane,  £10  gross  and  £8  10s.  net.  In  the  notice 
of  intention  to  appeal  the  grounds  of  objection  were  to  the 
following  effect :  — 

(1)  That  Elizabeth  Anderson  is  overrated  in  respect  of  the  gross 
estimated  rental  and  net  annual  value  of  the  above  described 
hereditaments. 

(2)  That  thero  is  inequality,  unfairness  and  incorrectness  in 
the  valuation  of  the  said  hereditaments  in  comparison  with  the 
•valuation  of  the  following  hereditaments,  namely : — Adair  House, 
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the  property  of  Sir  F.  Adair,  and  situated  on  the  Terrace  in 
Aldeburgh  assessed  at  £95  gross  and  £85  net,  with  coach  house 
and  stables  assessed  at  £25  gross  and  £20  net ;  also  The  Up- 
lands, the  property  of  A.  T.  Winn,  and  situate  on  Victoria 
Road  in  Aldeburgh,  assessed  at  £80  gross  and  £70  net. 

Upon  the  hearing  of  the  appeal  the  appellant  proposed  to  give 
evidence  as  to  the  value  of  Adair  House  and.  The  Uplands  by 
way  of  comparison  with  the  value  of  Aide  House.  The  re- 
spondents objected  to  such  evidence  as  inadmissible.  This  ob- 
jection the  Justices  at  Quarter  Sessions  upheld  and  rejected  the 
evidence  The  appellant  applied  to  them  to  state  a  case,  which 
they  now  did,  the  question  for  the  High  Court  being  whether 
they  were  correct  in  law  in  their  determination. 

Mr.  Ernest  Wild,  in  suppoort  of  the  appeal,  submitted  tliat 
the  statute  clearly  sJiowed  that  provided  proper  notice  had  been 
given  the  evidence  might  be  gone  into,  otherwise  it  was  difficult 
to  see  what  the  mtaning  of  the  words  in  the  18th  section  of  the 
Union  Assessment  Act  of  1862  that  any  person  who  might  feel 
himself  aggrieved  by  a  valuation  list  on  the  ground  of  unfair- 
ness or  incorrectness  in  the  valuation  of  any  hereditaments  had 
to  give  the  proper  notice  to  give  the  other  x)arties  an  opportunity 
to  be  heard.  The  appellant  wanted  to  show  there  was  unfairness 
and  inequiality  in  her  rating,  and  for  that  purpose  there  must 
be  something  to  compare  with.  If  he  was  not  allowed  to  give 
evidence  as  to  tlie  rating  of  Sir  Francis  Adair  he  had  nothing 
to  compare  with.  He  submitted  that  in  preventing  him  from 
giving  the  evidence  the  Justices  were  simply  flying  in  the  face  of 
the  Act    of  Parliament. 

Mr.  Poyser,  for  respondent  Union,  said  that  at  attempt  was 
made  to  give  evidence  in  chief  from  the  rate  book  with  regard  to 
Sir  Francis  Adair  on  an  apyeal  against  a  rate  by  Mrs.  Ander- 
son. The  Court  below  held  it  was  not  competent  to  the  appel- 
lant to  take  that  cause.  The  only  ground  upon  which  Mrs. 
Anderson  could  appeal  against  her  rate  was  that  she  was  un- 
fairly rated.  There  was  no  ground  of  appeal  open  to  her  that 
somebody  else  was  under-rated.  The  question  was  not,  how  did 
Mrs.  Anderson's  rating  stanl  in  comparison  with  anybody  else's 
rating,  but  what  her  hereditaments  should  be  rated  at  on  the 
basis  of  tlie  rent  a  hypothetical  tenant  would  give  for  the  house 
with  the  usual  deductions?  The  question  for  the  Assessment 
Committee  to  determine  had  nothing  to  do  with  Sir  Francis 
Adair's  rating,  but  only  with  the  rating  of  the  apx)ellant. 

Mr.  Justice  Ridley  said  they  were  agreed  that  the  appeal  must 
be  dismissed.  The  appellant  proposed  to  give  evidence  as  to 
the  value  of  Sir  Francis  Adair's  property  with  a  view  of  sup- 
porting her  objection  that  there  was  inequality,  unfairness  and 
incorrectness  in  tlie  valuation  of  the  hereditaments  in  compari- 
son with  the  properties  of  Sir  F.  Adair  and  Mr.  Winn.  He  did 
not  think  thiat  evidence  was  admissible.  If  the  notices  had  been 
properly  given  under  section  18  he  thought  it  would  have  been 
admissable.  In  that  case  Sir  F.  Adair  would  have  had  notice. 
The  point  here  was  what  was  the  letting  value  of  Mrs.  Anderson's 
house,  and  that  oould  not  be  proved  by  going  into  the  value  of  a 
neighbouring  property.  The  qjiestion  was,  What  was  the  rate- 
able value  of  Mrs.  Anderson's  house,  not  what  was  the  rateable 
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value  of  Sir  F.  Adair's,  and  he  thought  the  Court  of  Quarter 
Sessions  were  right  in  rejecting  the  evidence. 

Mr   Justice  Darling  concurred. 

Appeal  dismissed  -with  costs. 


CORROYER  V.   BOULTIXG. 

Bloomsbury   County  Court — His  Honour  Judge  Bacon. 

1906-March  14.]  [**  Estates  Gazette,"  March  17, 1908. 

Vendor   and   purchaser — Claim   for  return   of  deposit — 
Counterclaim  for  specific  performance. 

In  this  case  the  plaintiff,  M.  CJorroyer,  a  Frenchman,  claimed 
the  return  of  £40,  deposit  paid  to  defendant,  Mr.  F.  B.  Boult- 
ing,   architect  and  surveyor,  of  182,  Oxford  Street,  W. 

Sir.  P.  H.  P.  Wippell  was  counsel  for  the  plaintiff,  and  Mr. 
Goddard  for  the  defendant. 

It  appeared  from  the  plaintiff's  evidence  that  after  calling  once 
or  twice  at  the  Oxford  Street  offices,  the  plaintiff,  on  January  24, 
signed  an  agreement  to  the  effect  that  he  was  willing  to  pur- 
chase the  lease  of  the  house,  209.  Albany  Street,  N.W.,  for 
£475.  He  intended  to  obtain  £400  for  a  building  society,  and 
defendant  agreed  to  obtain  forms,  etc.  The  plaintiff  paid  a  de- 
posit of  £40,  suggested  a  few  improvements,  such  as  a  new 
stove,  repairs  to  ihe  poof,  and  that  the  plaintiff  should  write 
to  the  gas  company,  and  these  items  were  embodied  in  the  signed 
agreement.  The  plaintiff  said  he  understood  the  £40  was  to  be 
returned  if  there  was  no  purchase,  the  latter  to  be  completed 
after  he  had  Teceived  his  san^eyor's  report.  The  defendant  told 
him  he  would  not  find  the  house  damp,  as  it  had  been  inhabited 
for  78  years,  and  relying  on  this  statement  he  signed  the  docu- 
ment. 

His  Honour  said  everything  was  embodied  in  the  agreement, 
except  what  was  said  about  the  surveyor  and  the  damp. 

The  plaintiff  said  he  spoke  to  the  caretaker  on  his  first  visit 
about  the  damp,  and  the  caretaker  said  he  had  been  washing  the 
floors.  He  wrote  to  his  surveyor,  Mr.  E.  J.  A.  Paiba,  on  Janu- 
ary 22,  making  an  appointment  for  him  to  inspect  the  house, 
and  his  surveyor's  report  being  unfavourable,  he  broke  off  the 
negotiations. 

Mr.  Ellis  J.  A.  Paiba,  estate  agent  and  surveyor,  described  the 
results  of  his  inspection  of  the  house,  the  general  dampness 
of  the  basement,  and  hig  interview  witihi  the  defendant  on 
plaintiff's  behalf. 

For  the  defence,  Mr.  F.  E.  Boulting,  the  owner,  said  the  plain- 
tiff expressed  himself  as  pleased  with  the  house,  and  signed  the 
agreement  after  reading  it  and  suggesting  various  matters  he 
required  to  be  done.  Not  a  word  was  said  about  the  visit  of  a 
surveyor  or  of  a  surveyor's  report  or  about  dampness  until  a  day 
or  two  afterwards.  He  did  not  agree  with  parts  of  Mr.  Paiba's  . 
report,  and  said  the  house  was  no  damper  than  other  houses 
in    the  road. 
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His  Honour  held  that  there  was  no  such  condition  precedent 
to  the  signing  of  the  contract  as  a  surveyor's  report,  and  gave 
judgment  for  defendant,  with  costs.  In  reply  to  counsel,  his 
Honour  said  he  did  not  suppose  the  plaintiff  could  resist  the 
ooonterclaim  for  specific  performance. 


SCHOFIELD,  HAGERUP  AND  DOUGHTY,  LIMITED  V.  HUMBBR 
COMMERCIAL  RAILWAY  AND   DOCK  COMPANY. 

Mr.  A.  C.  Hurtzig.  M.Inst.C.E.,  Sole  Arbitrator. 

ig^^^S^iUl.]         1        "States  Gazettci^J^SI^SS^LfT.lSSI; 

Compensation  —  Shipbuilding     yard  —  Injury    through 
notice  to  treat  subsequently  withdrawn. 

This  arbitration  was  to  determine  the  compensation  to  be  paid 
in  resi>ect  of  injury  to  claimants'  shipbuilding  yard  at  Grimsby. 

Mr.  G.  M.  Freeman,  K.C.,  and  Mr.  Maurice  Hill  (instructed 
by  Messrs.  Gribble,  Oddie,  Sinclair  and  Johnson,  agents  for 
Messrs.  Hill,  Dickineon,  Hill  and  Roberts,  of  Liverpool)  ap- 
peared for  the  claimants;  Mr.  G.  M.  Pollock,  K.C.,  and  Mr.  G. 
Hilton  Youn^  (instructed  by  Messrs.  Gribble  and  Co.),  appeared 
for  the  mortgagees;  &nd  Mr.  E.  Honoratus  Lloyd,  K.C.,  and 
Mr.  J.  A  Simon  (instructed  by  Mr.  Dixon  H.  Davies)  appeared 
for    the  Humbeor    Commercial  Railway    Company. 

Mr.  Freeman,  K.C.,  said  this  case  was  not  either  of  taking  land 
for  the  purpose  of  works,  nor  the  case  of  injuriously  af^ting 
premises  by  the  erection  of  the  works,  but  the  point  for  the  arbi- 
trator's determination  was  to  ascertain  what  was  the  damage 
that  had  been  suffered  by  the  firm  of  Messrs.  Schofield.  Hagerup 
and  Doughty,  Ltd.,  by  reason  of  a  notice  to  treat  having  first 
of  all  been  served  under  one  Act  of  Parliament  by  the  H umber 
Commercial  Railway  and  Dock  Company,  and  afterwards  with- 
drawn under  a  subsequent  Act.  In  the  year  1895  the  three 
claimants — Sir  George  Doughty,  Mr.  Hagerup  and  Mr.  Schofield 
— ^formed  a  partnership  to  constnict  a  shipbuilding  and  floating 
dock  and  yard  at  Grimsby.  They,  having  decided  to  establish 
the  yard,  entered  into  negotiation  with  the  Great  Central  Rail- 
way for  land,  and  in  1897  obtainied  a  lease  from  the  Great  Cen- 
tral Company  for  fifty  years,  at  a  ground  rent  of  £500.  The 
area  which  they  got  was  16,000  yards,  'and  it  had  a  river 
frontage  of  830ft.  That  site  was  of  the  utmost  value  because  it 
was  a  unique  site  in  Grimsby.  It  was  in  the  heart  of  the 
Grimsby  I>ock,  had  a  fine  river  frontage  and  had  access  by 
rail  right  into  the  yard.  The  sidings  came  right  in  and  it  was 
practically  the  only  yard  for  such  a  purpose  in  Grimsby.  There 
was  a  very  small  similar  place  adjoining,  but  not  a  place  that 
could  have  done  the  same  sort  of  business,  and  that  was  the  only 
site  suitable  for  their  requirements.  The  claimants  between 
them  raised  a  capital  of  £20,000,  and  formed  a  company  with  a 
share  capital   of  £35,000,    but  after  establishing  the  yard  and 
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making  all  their  arrangements  for  the  bufiiness,  Parliamentary 
notioes  were  issued  in  December,  1900,  by  the  Humber  Commer- 
cial  Railway  and  Dock   Company  for  a   Bill  for  a  new   dock 
which  was  going   to    be  constructed    thetre  and   which   simply 
meant  absolute  destruction  to  that  mrd  as  a  shipbuilding  yard. 
In  this  Bill  a  clause  was  entered  for  the  protection  of  Messrs. 
Schofield,   Ha^nerup  and  Doughty,    Limited,    providing  that  the 
company  should  serve  on  the  owners  a  notice  to  treat  for  the 
purchase  of  the  whole  of  the  land  and  property,  the  purchase  to 
be  determined    by  aibitration.     The    railway  company  further 
wrote  subsequently  to  the  daimante'  solicitors  that  they  under- 
stood the  scheme  of  the  dock  necessitated  the  entire  removal 
of  their  shipbuilding  yard.    Everyone  concerned  was  of  the  same 
mind  that  the  dock  was  going  there,  and  the  Act  obtained  was 
the  strongest  possible  evidence  of  that  intention.     The  Humber 
Railway  Company,  however,  became  merged  in  the  Great  Cen- 
tral Railway  Company  ajid  a  change  in  the  directorate  of  the 
Great  Central  Railway    took    place.    Sir  Alexander  Henderson 
being  mode  a  director.     That  company  then  determined  to  have 
a  much  larger  dock  than  was  originally  intended,  and  they  found 
a  better  site  lower  down  the  river.     In  oon»equence  of  the  pro- 
jected taking  of  their  yard  the  claimants  hod  declined  taking 
oontracts   for   the  work,  and   therefore   they   were  not  earning 
money  at  the  yard  as  they  would  have  been  doing  in  the  ordinary 
course  of  events.    They    also    required    further  capital    which 
they  could  easily  have  obtained  if  it  had  been  a  going  oonoem 
as  it  was  a  few  months  before.     Under  the  circumstances,  how- 
ever, they  got  into  financial  difficulties,  and  certain  actions  were 
brought  against  them  vdth  the  result  that  finally,   with  their 
consent,  a  receiver  was  appointed.     Clause  28  of  the  Company's 
Bill  provided  that  abandonment  of  the  project  of  the  company 
should  not  prejudice  the  right  of  the  owner  or  occupier  of  land 
to  receive  dmpensation.     Coming  to  the  claim,  counsel  said  that 
the  land,  buildings  and  machinery  bad  been  carefully  valued  by 
gentlemen  of  large  experience,   and  their  figures  worked  out  in 
this  way :  — ^In  1001  the  beneficial  interest  in  the  land  was  worth 
£4,700 ;  in  the  buildings  £7,887 ;  in  the  tenants'  plant,  fixtures 
and   machinery,    £16,844,   making  a  total  value  for  the  land, 
buUdings   and   mochineiy   in   1901    of  £29,401.    That  equalled 
the    value     to     the     tenants    of    the     land,     buildings     and 
machinery     as     a     wx)rking     shipyard ;     the     present     value, 
which    bad    to    be     deducted,     was    what  the   receiver    could 
sell  it  for.    The  next  item  was  the  goodwill  of  the  business.    Tlie 
net  estimated  annual  profit  was  £4,390  on  the  business  that  had 
been  established,  and  as  that  goodwill  was  destroyed  they  claimed 
five  years'  purchase,  or  £21,950.     Mr.   Schofield  had  also  a  valu- 
able patent  for  constructing  floating  docks,  in  respect  of  which 
they  claimed  £10,000  for  loss  of  business.    In  respect  of  standing 
chari^,   interest  on  capital,   etc.,  they  claimed  a  further  sum 
of  £11,247,  making  their  total  claim  £71,026. 

Sir  George  Doughty,  M.P.,  Grimsby,  and  Mr.  Schofield  gave 
evidence  in  detail  as  to  the  shipyard  trade,  etc.,  bearing  out 
counsel's  opening  statement. 

Mr.  F.  J.  Terry  Horsey  gave  evidence  as  regarded  the  land, 
buildings,  machinery,  etc.,  of  which  he  had  prepared  a  detailed 
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^schedule.  The  lease  was  for  an  unexpired  term  of  45  years 
.at  a  rent  of  £500.  He  put  the  claimants'  beneficial  interest  in 
.the  laaid,  etc.,  at  £4,760,  buUdings,  £7,887,  tenants*  fixtures, 
plant  and  machinery,  £16,884  making  a  total  of  £29,491.  From 
that  a  deduction  had  to  be  made  in  respect  of  present  value, 
:and  in  his  opinion,  if  sold,  at  the  pneeent  time,  the  property 
vouUl  not  realise  more  than  £d,000.  That  gave  the  ret  damage 
.at  £21,491. 

Mr.  John  Hopper's  valuation  was  as  follows:  — 

£  B.  d. 

Lease  50   years   unexpired   from    Beptember   29,   1897, 

equals  46  years  unexpired.  15.289  square  yards  at  Is.        764   9   0 
Deduct  lease  rent     500   0   0 

£264   9   0 
•Oq  the  5  per  cent,  table,  say,  years'  purchase     18 

£4.760   0   0 

^Buildings       7.429    0   0 

Other  fixtures  and  flttlnes      15.713  9  6 

£27.902    9    6 
Deduct  for  probable  realisation  by  Seceiver     8.000   0   0 

Estimated  loss £19.902   9   6 

To  that  had  to  be  added  amounts  determined  for  trade,  etc. 

Mr.  J.  H.  Townsend  Green's  figures  came  to  £28,252. 

Evidence  as  to  the  value  of  the  shipbuilding  and  trawling 
•business  was  given,  and  Mr.  J.  S.  H.  Banner,  M.P.,  chartered 
accountant,  of  24,  North  John  Street,  Liverpool,  and  Mr.  W. 
F.  Harris,  chartered  itooountant,  Hull  and  Urimsby,  gave  evi- 
dence as  to  the  claimants'  accounts,  etc. 

Sir  George  Doughty,  re-called,  was  cross-examined  as  to  various 
•  contracts,  etc.,  this  concluding  the  case  for  the  claimants. 

Mr.  E.  Honoratu6  Lloyd,  K.C.,  for  the  company,  said  that  his 
^contention  was  that  the  claimant  company  as  a  going  concern 
had  no  value  whatever.  It  was  started  under  such  circumstances 
aoid  continued  undeo:  such  droumstanoes  that  from  the 
beginning  to  the  end  it  had  no  earthly  chance  of  success  and 
no  man  on  earth  would  ever  have  given  a  farthing  for  it.  The 
leaee,  buildings,  machinery  and  plant  had,  however,  a  certain 
value,  and  he  did  not  find  fault  with  the  value  Mr.  Horsey  took 
vthat  at--£8,000.  That  he  was  j)erpared  to  agree  was  the  price 
people  would  give  for  the  plant,  machinery,  etc.,  but  they  con- 
vtended  that  the  concern  was  of  no  greater  value  then  than  it  was 
now.  He  agreed  also  that  up  to  the  time  of  the  abandonment  of 
the  proposed  dock  there  were  necessarily  some  charges  and  ex- 
penses for  which  the  claimants  were  entitled  to  charge,  and  for 
which  it  was  fair  that  they  should  be  recouped.  As  a  going  oon- 
'Oem  they  allowed  nothing,  and  he  would  deal  with  that  ques- 
tion later,  and  also  the  claim  in  respect  of  the  profits  on  Scho- 
field*s  Collapsible  Dry  Dock,  for  which  they  contended  nothing 
r  should    be    paid.        To  cover   chaoqges   and  expenses   they  con- 
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sidered  £2,000  would  be  a  liberal  amount,  and  the  value  of  the- 
concem — machinery,  eta — ^they  put  at  £8;000. 

Mr.  Wm.  Gash,  chartered  accountant,  gave  detailed  evidence- 
as  to  claimants'  books.  Ho  dealt  in  detail  with  the  conditions- 
of  vaorious  contracts,  etc.,  and  the  outlays  upon  machinery  and> 
buildings. 

Mr.  !F.  H.  Pearson  agreed  with  the  valuation  of  £8,000  made 
by  Mr.  Horsey.  That  was  the  value  of  the  plant  now,  and 
claimants  had  possession  of  that. 

Mr.  A.  E.  Seaton  agreed  with  the  previous  witness,  and  Mr.  G. 
Low  AUward,  chairman  of  the  Great  Central  Oo-operation  En- 
gineering and  Ship-repairing  Company,  gave  evidence  as  to  the 
value  of  the  machii^ry  and  shipbuilding  yaod. 

Mr.  W.  H.  Elwell,  valuer  to  the  London  and  India  Docks 
Company,  said  he  had  made  himself  acquainted  with  the  ship- 
building yard  in  question  and  the  surrounding  district.  As  the* 
claimant  company  obtained  a  clause  for  their  protection  in  the 
Act  in  question,  it  was  not  a  reasonable  or  necessary  thing  for 
them  to  have  shut  down  the  yard  as  they  had  done.  He  had 
never  met  a  case  in  which  that  had  been  done.  The  resolution 
of  the  company  to  shut  down  was  passed  in  Januairy,  1901,  within 
a  month  of  their  having  received  the  Parliamentary  notice  and 
before  any  powers  whatever  were  obtained,  and,  further,  with 
the  risk  of  the  powers  never  being  obtained  or  the  Bill  never* 
being  taken  up.  It  often  happened  that  Parliament  might  put 
some  condition  upon  a  Bill  whereby  the  Bill  was  not  worth' 
while  proceeding  with  or  the  powers  sanctioned  worth  taking  up. 
In  the  event  of  the  Bill  not  having  been  passed,  in  consequence 
of  their  own  action,  the  claimants'  business  would  have  been* 
thrown  away  entirely.  He  considered  it  was  obvious  from  this 
that  the  business  was  goin^  down  rather  than  up  hill,  and  they 
had  made  no  efforts  to  find  a  place  to  which  they  could  transfer 
the  business.  From  the  particulars  that  had  been  supplied 
it  did  not  appear  to  him  that  the  business  had  had  any  prospect 
of  success  in  1900,  and  he  did  not  consider  there  was  any  good- 
will attached  to  it.  He  accepted  the  valuation  which  had  been 
put  on  the  plant  and  machinery,  of  which  claimants  had  posses- 
sion. In  respect  of  the  goodwill  he  did  not  think  anyone  would 
give  a  penny  for  that,  and  he  did  not  think  anything  should  be 
paid  in  respect  of  the  claim  for  the  Collapsible  Dry  Dock.  He 
had  made  a  detailed  list  in  respect  of  outgoings  a/nd  delay  occa- 
sioned, in  respect  of  which  claimants  were  entitled  to  something, 
and  he  considered  that  if  they  were  paid  £2,834  they  would  be 
amply  compensated. 

In  reply  to  a  question,  Mr.  Honoratus  Lloyd  said  the  £8,000^ 
was  the  value  of  the  machinery  and  buildings,  and  which  claim- 
ants kept.  They  did  not  propose  to  pay  for  that.  That  was  what 
they  could  keep  in  their  own  hands. 

Lieut. -Col.  W.  H.  Wellsted  agreed  largely  with  the  evidence  of 
the  'previous  witness. 

Mr.  Wm.  Gemmell,  ship-builder,   also  gave  evidence. 

The  Arbitrator  awarded  £23,861. 
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.BKINNBRS'     COMPANY    AND    OTHERS    V.     LONDON    COUNTY 

COUNCIL. 

Tribunal  of  Appeal  (London  Building  Act,  1894). 

1906-Mareh  9.]  ["  Estates  Gazette,"  March  17, 190«. 

Building — Building    line — Definition  by  Superintending 
Architect — ^Appeals  against  by  frontagers. 

The  TribuixaJ  of  Appeal  sat  to  hear  a  number  of  appeals  hy 
the  Woishipful  Company  of  Skinners,  the  Metropolitan  Railway 
Company  and  other  freeholder  and  frontagers  in  Euston  Road, 
St.  Pancras,  against  a  building  line  defined  in  a  certificate 
of  the  Superintending  Architect  of  the  London  County  Council 
for  the  south-east  side  of  Euston  Road,  between  Liverpool  Street 
And  Duke  Road.  The  line  defined  by  the  Superintending  Archi- 
tect (Mr.  W.  E.  Riley)  was  in  sections  for  the  different  blocks 
•of  buildings,  cutting  off  projecting  one-storey  shop  fronts  and 
forecourt  garden  spaces.  The  appellants  contended  that  the  line 
•should  be  defined  for  the  whole  length  in  question  from  the 
buildings  which  projected  furthest.  In  view  of  the  falling  in  of 
the  leases  and  contemplated  re-building,  the  question  was  ren- 
dered one  of  much  importance. 

Mr.  Horace  Avory,  K.C.,  and  Mr.  R.  Cunningham  Glen  ap- 
peared for  the  Skinners'  CSompany  and  for  Mr.  W.  Howard 
Flanders ;  Mr.  Macmorran,  K.C.,  and  Mr.  Glen  for  the  Metro- 
politan Railway  Company;  Mr.  Edward  Morten  apx>ea(red  for 
certain  freeholders ;  and  other  appellants  were  represented  or 
appeared  personally.  Mr.  C.  A.  Russell,  E.C.,  and  Mr.  Bail- 
hache  were  counsel  for  the  London  County  Council. 

Mr.  Avory  said  he  represented  the  Skinners*  Company  in  their 
capacity  as  governors  of  the  Tonbridge  School  and  Mr.  Howard 
Flanders.  The  matter  was  one  of  tibe  greatest  importance,  as 
the  line  fixed  by  the  Superintending  Architect  absolutely  pre- 
vented any  advantageous  development  of  that  property,  ol  which 
the  leases,  in  the  majority  of  tjie  cases,  were  just  about  to  fall 
in.  It  also  prevented  any  advantage  which  the  public  might 
have  acquired  by  the  widening  of  that  thoroughfare,  as  his 
clients  were  not  pure  philanthropists  and  could  not  be  expected 
to  give  up  any  advantages  in  widening  that  road  unless  some 
'Corresponding  advantages  were  granted.  The  Superintending 
Architect  had  been  invited  by  an  application  dated  Januaiy  3 
to  fix  the  building  line  for  the  property  from  Nos.  23  to  113, 
the  line  to  be  defined  from  Palgrave  Street  to  Mapleton  Place, 
but  he  had  defined  the  line  for  different  blocks  cutting  off 
one-storey  shops  and  forefronts.  He  submitted  that  the  line 
should  be  defined  up  to  the  point  at  which  these  existing  build- 
ings came  to  the  pavement  line.  Counsel  described  by  means  of 
plans  the  line  which  appellants  contended  should  be  defined  as 
the  building  line. 

Evidence  was  given  by  Mr.  Campbell  Jones,  Mr.  A.  R.  Sten- 
ning  and  Mr.  Samuel  Walker  as  to  the  line  defined,  and  explain- 
ind:  the  plans  put  m. 

Mr.  C.  A.  Russell,  K.C.,  for  the  London,  County  Council, 
argued  that  the  line  had  to  be  defined  in  acixmlance  with  pre- 
-viously  existing  lines  from  the  different  blocks  of  property  in 
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that  part  of  th/e  £a«ton  Road,  the  "consent"  given  from  tiin& 
to  time  to  projecting  buildings  not  having  made  the  frontage  of 
those  the  bailding  line.  If  the  line,  was  brought  forwara  to 
the  pavement  the  owners  of  the  property  became  entitled  to  erect 
any  buildings  they  liked  upon  that  site.  He  contended  that 
the  general  building  line  as  defined  by  the  Architect  was  ths 
correct  oaie. 

The  Chairman  announced  that  the  Tribunal  had  decided  to  vaiy 
the  decision  of  the  Superintending  Architect,  and  to  define  the  line 
of  buildings  between  Chesterfield  Street  and  Mapleton  Place,  but 
that  the  line  tiiere  would  be  practically  as  the  Architect  had 
decided. 


NORFOLK  AND  PRIOR  V.   SPICER. 

City    of    London  Court — His  Honour    Judge  Lumley 
Smith,  K.C. 

1906— March  13.]  [**  Estates  Gazette,**  March  17, 1906. 

Commission  —  Auctioneers — Sale   of   house — Denial    of 
introduction  of  purchaser. 

A  claim  was  made  by  Messrs.  Norfolk  and  Prior,  aactioneers 
and  estate  agents,  4,  Station  Buildings,  Catford,  to  recover  the 
snm  of  £30  as  commission  for  selling  a  house  at  Catford  for  the 
defendants,  Mr.  B.  L.  Spioer,  Great  Winchester  Street,  and 
Mr.  PeDPcy  Umney,  of  Richmond. 

Mr.  Henderson  appeased  for  the  plaintiffs,  and  Mr.  Hawk  for 
the  defendants. 

It  seemed  that  the  defendants  were  the  first  mofrtga^ees  of  the 
hoase  in  question,  and  that  they  instructed  the  plaintiffs  to  put 
the  property  up  for  sale  by  SAction.  Their  case  was  that  tney 
were  to  be  paid  a  fee  of  15gs.  for  that,  and  if  the  house  was  sold 
they  were  to  have  their  usual  commission.  The  property  was 
not  sold  at  the  sale,  as  the  reserve  of  £2,150  was  not  reached. 
Ultimately  it  wae  sold  to  a  Dr.  Munro,  who  was  living  in  the 
house,  and  plaintiffs  claimed  that  as  they  first  introduced  the 
matter  they  were  entitled  to  their  oommissiotn.  They  had  been 
paid  15gs.  for  expenses.  The  defendants  said  that  the  sale  to  Dr. 
Munro  did  not  take  place  as  the  result  of  anything  that  the 
plaintiffs  did,  and  therefore  their  right  to  commission  had  not 
been  established. 

Judge  Lumley  Smith  said  Dr.  Munro  knew  all  about  the 
property  before  the  sale  and  the  auction  was  not  immediately 
productive  of  the  sale.  If  the  sale  had  taken  place  immediately 
after  the  sale  by  auction,  althou^  it  was  not  sold  under  the 
hammer,  probably  the  fair  inference  would  have  been  that  it 
was  a  sale  through  the  auction,  but  thai  was  not  so.  It  had  not 
been  proved  that  the  sale  was  brought  about  by  anything  that  the 
plaintiffs  did.  Dr  Munro  eventually  bouijht  for  £2,000,  but 
not  through  the  plaintiffs.  Judgment  for  the  defendants,  with 
costs. 

Mr.  Hy.  Dyball  was  retained  ae  an  expert  in  this  case. 
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GLASIER  V.   KENNEDY. 

King's  Bench  Division — Mr.  Justice  Farwell. 

190e~llATch  14]  [**  Estates  Gazette,"  March  17. 1906. 

Commission — Land  agent — Sale  of  houses — Two  agents — 
Effective  introducers. 

This  was  an  aotion  by  Mr.  Wm.  Glasier,  trading  as  Messrs. 
Glasier  and  Co.,  land  and  estate  agents,  <A  29,  Upper  Baker 
Street,  to  reoovaer  from  the  defendant,  a  solicitor,  the  sum  of 
£109  28.  oommission  alleged  to  be  due  on  the  sale  of  some 
propeirty  at  Folham. 

Plaintiff's  oase  was  that  he  was  entitled  to  2k  per  cent,  oom- 
mission  for  introducing  Dr.  Slight  as  the  purcShaser  of  twenty- 
five  houses  in  Orbain  Road,  Fulmun,  for  the  price  of  £4,364. 

Defendant  denied  that  the  oommission  was  due  and  that  the 
plaintiff  introduoed  the  purchaser,  and  said  that  Dr.  Slight  was 
introduced  by  another  agent  to  whom  the  commission  had  been 
paid.  , 

Mr.  Clark  Hall  and  Mr.  Barringtom  Waird  were  counsel  for  the 
plaintiff,  and  Mr.  A.  Lampard  represented  the  defendant. 

His  Lordship,  after  hearing  the  evidence,  said  the  contract 
in  this  case  was  contained  in  ai  letter.  Defendant's  derk  called 
upon  the  plaintiff  and  asked  for  a  list  of  persons  to  whom 
particulars  <A  this  property  had  been  sent.  This  was  given  and 
that  list  included  the  name  of  Dr.  Slight,  to  whom  the  property 
was  eventually  sold.  It  had  been  decided  that  if  the  relation 
of  buyer  ana  seller  was  brought  about  by  an  agent,  he  was 
entitled  to  his  commission,  even  if  the  actual  sale  did  not  take 
place  at  the  time,  but  some  time  afterwards.  Another  agent  had 
been  paid  commission,  and  his  Lordship  thought  he  had  been 
paid  wronrfully.  Plaintiff  was  entitled  to  his  commission,  and 
there  would  be  judgment  for  plaintiff  for  the  amount  claimed. 


HIGGS  AND   OTHERS  V.   LAST  AND   BAWTREE. 

Isle  of  Wight  County  Court,  Ryde — His  Honour  Judge 

Gye. 

1908— March  14.]  ["  Estates  Gazette."  March  17, 1906. 

Commission — Sale  of  property — Two  agents — Interpleader 

issue  to  determine  right  to  commission. 

In  this  case  Messrs.  Higgs,  Soward  and  Mumby,  estate 
agents  and  auctioneers,  Sandown,  were  the  plaintiffs,  Messrs. 
Last  and  Bawtree,  executors  of  the  late  Colonel  Brandt,  the  de- 
fendants, and  Mr.  George  W.  S.  Withers,  estate  agent  and 
auctioneer,  Sandown,  the  claimant. 

The  dispute  was  as  to  a  commission  of  £42  on  the  sale  of 
Heathfield,  Sandown.  The  defendants  agreed  that  the  amount 
was  due  to  either  the  plaintiffs  or  the  claimant,  and  paid  the 
money  into  Court. 

Mr.  Cababe,  barrister  (instructed  by  Mr.  Avens)  represented 
the  plaintiffs ;  Mr.  Canceller  (instructed  by  Mr.  Matthews)  ap- 
peared for  tlie  claimant,  and  Mr.  P.  H.  Willan  for  the  defendants. 
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Mr.  Mumby,  representing  the  plaintiff  firm,  proved  letting 
Heathfield  to  Mrs.  Unwin  in  the  early  part  of  last  year 
on  a  Uiree  years'  agreement,  and  stated  it  was  understood  that 
Colonel  Unwin  would  purchase  the  house  if  he  liked  it.  He 
.  wrote  to  the  defendants  *to  this  effect,  and  the  Colonel  authorised 
the  purchase  of  the  premises,  the  matter  being  carried  out  by 
his  solicitors.  Plaintiff  admitted  he  had  no  communication  with 
Colonel  Unwin  direct  as  his  wife  was  acting  on  his  behalf. 

Mr.  Withers,  the  claimant,  stated  that  alter  he  had  prepared 
plans  for  slicing  up  the  adjoining  land  and  a  proposal  was  made 
to  build  a  motor  garage,  Miss  Unwin,  the  daughter  of  Colonel 
Unwin,  called  on  him  aiid  he  subsequently  saw  Mr.  Bawtree,  one 
of  the  executors,  and  they  had  an  interview  with  Mrs.  Unwin. 
Claimant  prepared  oert<tin  particulars  which  were  forwarded 
to  Colonel  Unwin  and  the  result  was  that  the  property  was  sold  to 
him  for   £1,700. 

Miss  Unwin  said  it  was  not  until  after  her  oonversatian  with 
Mr.  Withers  that  it  was  suggested  to  her  father  that  he  should 
buy  the  property. 

His  Honour  Judge  Gye  held  that  the  claimant  had  not  shown 
that  he  had  done  anything  to  bring  about  the  sale  of  the 
property  other  than  by  preparing  plans  for  opening  up  a  portion 
of  the  land  for  building  purposes  and  the  erection  of  a  motor 
garage.  He  had  made  Mrs.  Unwin  anxious  to  acquire  the  house  and 
grounds  and  obtained  her  husband's  consent  by  telegram.  The 
motive  pow>e<r  that  induced  the  sale  was  the  perstiasion  broueht 
to  bear  by  Mr.  Mumby.  Judgment  would  be  for  the  plaintiffs, 
with  costs  and  counsel's  fees. 


PEOTHERO   V.   BELL. 

King's  Bench  Division — Mr.  Justice  Jelf. 

1906-March  18.]  T  Estates  Gazette,"  March  24, 1906. 

Landlord  and  tenant — Lease  and  sub-lease — Claim  by 
freeholder  for  possession  by  brea<;h  of  covenants  in 
lease  as  to  user  of  premises. 

This  was  an  action  by  the  plaintiff,  the  principal  agent  of  the 
Duke  of  Bedford,  to  recover  possession  of  a  house,  4,  Keppel 
Street,  Bloomsbury,  on  the  ground  of  a  breach  o<f  covenant  con- 
tained in  a  lease,  the  reversion  ol  which  was  vested  in  the  Duke 
of  Bedford. 

Defendant,  by  his  defenoe,  alleged  that  there  were  no  breaches  ; 
if  ther9  were,  these  brerches  were  waived  by  a  payment  of  rent 
at  Christmas,  1904. 

Mr.  McCall,  K.C.,  and  Mr.  Rayner  Goddard  appeared  for  the 
plaintiff,  and  Mr.  Horace  Avory,  K.C.,  and  Mr.  C.  C.  Scott  re- 
presented the  defendant. 

Mr.  McCall  said  in  1897  the  then  Duke  of  Bedford  granted  a 
lease  bo  a  Mr.  Payne  of  these  premises  for  21  years  at  a  rental 
of  £55  a  yeaor.  On  June  7,  1901,  Mr.  Payne  granted  a  sub- 
lease of  the  premises  to  the  present  defendant,  Mrs.  Bell.  It 
was  for  17i  years  from  March,  1901,  at  a  rental  of  £120.     There 
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was  a  covenant  in  the  leaae  from  the  Duke  of  Bedford  providing 
that  the  premises  should  not  be  used  or  be  permitted  to  be  u»ed 
for  any  illegal  or  immoral  purpose.  Mrs.  Bell  occupied  the  pre- 
mises till  1903,  when  she  let  them  furnished  to  a  Madame 
Guilgurry  at  £275  a  year.  There  was  a  clause  in  the  agreement 
that  she  should  not  carry  on  an  offensive  business  there  or  any 
trade  that  should  be  a  nuisance  or  annoyance  to  the  adjoining 
owners.  In  January  or  February,  1004,  in  consequence  of  in- 
formation received,  this  blouse  was  watched  with  the  result 
that  it  was  discovered  that  persona  of  immoral  character  were 
living  there.  This  being  so,  tne  plaintiff  now  brought  this  action 
to  reoover  jxxsisession  on  the  ground  of  breach,  of  covenant. 

Evidence  having  been  given  on  both  sides, 

His  Lordship,  in  giving  judgment,  said  he  did  not  attach  any 
impoartanoe  to  the  allegation  of  the  defence  that  these  proceed- 
ings were  brought  to  obtain  possession  of  the  property  for  a  street 
improvement.  He  considered  that  the  objectionable  character 
of  the  house  had  been  proved.  He  wae  willing  to  believe  that 
Mrs.  Bell  did  not  laiow  what  was  going  on,  but  Madame 
Guilgurry  did  not  seem  incapable  of  doing  what  was  alleged.  He 
held  that  the  case  had  been  proved,  aiixi  that  the  covenant  of 
the  lease  had  been  broken,  so  the  plaintiff  was  entitled  to  recover 
possession. 

Judgment  was  entered  for  the  plaintiff,  with  possession,  and 
£140  rent. 


DAVENBY  V.   PALMER. 

Norwich  County  Court — His  Honour  Judge  Willis,  K.C. 

190&-Harch  16.]  [**  Estates  Gazette,"  March  24, 1906. 

Hates — Owner  rated  instead  of  occupier  under  Poor  Bate 
Assessment  Act  of  1869,  sections  4  and  8 — Claim  to 
recover  from  occupier. 

This  was  an  action  in  which  Mr.  Morley  Travers  Daveney, 
-of  Linton,  Cambridgeshire,  sued  Eliza  Palmer,  of  Oolton,  for 
the  recovery  of  5s.  6d. 

Mr.  B.  K.  Wilson  appeared  for  plaintiff,  and  Mr.  F.  A.  Bain- 
1>ridge  for  defendant. 

The  plaintiff  said  about  the  middle  of  last  year  he  was  rated 
in  respect  of  the  poor  rate  for  all  his  cottages  at  Colton,  instead 
of,  as  formerly,  the  tenants  themselves.  He  thereupon  wrote 
to  the  tenants  that  they  would  have  to  pay  him  in  future  instead 
■of  the  rate  collector. 

The  defendant,  however,  refused  to  pay. 

Mr.  Bainbridge  submitted  that  there  was  no  case,  because  of 
flections  4  and  8  of  the  Act  of  1869,  which  put  the  liability  upon 
the  owner  and  the  owner  alone. 

After  some  discussion  his  Honour,  in  giving  judgment,  said  he 
was  of  opinion  that  plaintiff  could  not  recover  any  portion  of  the 
poor  rate  paid  by  him  on  September  5,  1905.  Plaintiff  was  the 
•owner  of  nearly  twenty-five  cottages  in  the  parish  of  Colton,  and 
until  March  of  last  year  his  tenants  were  under  an  obligation 
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from  the  fact  of  their  being  tenan^s  to  pay  the  poor  rate  of  the^ 
cottages  in  which  they  were  in.  pofleesaion.  Even  at  the  present 
time  the  tenant  was  still  the  person  liable  for  the  poor  rate. 
That  being  so,  the  parish  meeting  decided  to  exercise  the  au- 
thority oonferred  upon  a  vestry  under  the  provision  of  the  Act 
of  1869.  The  Act  relieved,  under  some  circumstances,  tenants? 
from  the  liabilit]^  to  pay  under  section  4  of  the  Act.  The  vestry 
of  any  parish  might  cider  that  the  owners  of  all  rateable  here- 
ditaments situate  in  Uie  parish  be  rated  for  the  poor  rate  instead 
of  the  oocapiers.  Section  3  of  the  Act  signified  the  kind  of  pro- 
i)erty  which  could  be  subject  to  the  provisions  of  section  4. 
Whether  a  landlord  of  such  property  as  wae  oonoemed  in  this 
case  willed  it  or  not,  he  could  be  rated  instead  of  the  occupiers, 
and  if  that  obligation  was  placed  upon  him  a  deduction  of  nfteen 
per  cent,  bad  to  bd  made  to  him,  and  a  further  fifteen  per  cent 
if  he  agieed  to  become  liable  for  the  whole  year  under  the 
compoujuiin^  agreement.  In  this  case  plaintiff  decided  to  take 
advantage  of  this  provision,  and  he  (his  Honour)  had  before  him 
the  actual  agreement  in  which  plaintiff  requested  to  be  rated  for 
all  his  oott^^  under  a  rental  of  £8  in  order  to  get  the  thirty 
per  cent.  Teb«tement.  Plaintiff,  therefore,  when  he  paid  the  rate 
did  so  by  virtue  of  the  assessment  made  upon  him  as  owner,  an<f 
it  was  in  discharge  of  his  own  obligation.  There  never  had  been 
any  promise  on  the  part  of  defendant  to  pay,  and  there  must  be 
judgment  for  defendant,  with  costs. 


ANDERSON   V.   RICHARDS. 

King's    Bench   Division — Mr.   Justice  Eidley  and  Mr- 
Justice  Darling. 

190&-March  17.]  r  Estates  Gazette,"  Maroh  34^  1906. 

Building — Line  of  frontage — Public  Health  (Buildings 
and  Streets)  Act,  1888,  s.  3 — Briuging  forward  building 
beyond  frontage  line  without  consent  of  City  Council. 

This  was  an  appeal  by  the  plaintiif ,  the  City  Suireyor  of  Win- 
chester, on  behaU  of  Ihe  Corporation,  against  a  decision  of  the 
Justices.  The  defendant  was  summoned  for  unlawfully  and 
without  the  consent  of  the  City  Council  bringing  forward  a 
certain  house,  2,  Southgate  Street,  beyond  the  fr^t  main  wall  of 
the  house  on  the  south  side  thereof  in  the  same  street,  contrary 
to  the  statute.  The  Justices  were  equally  divided,  and  the  sum- 
mons wias  dismissed  on  the  ground  that  the  building  line  of  the 
street  was  not  infringed.  A  case  was  then  stated  by  way  of 
appeal  to  the  King's  Bench  Division. 

MiT.  Macmorron,  K.C.,  and  Mr.  Jacobs  appeared  for  the  appel- 
lant,  and  Mr.  Lushington  represented  the  respondent. 

Mr.  MaCiiiorran  said  the  case  arose  on  a  jwint  under  the  Public- 
Health  Buildiugs  and  Streets  Acts,  1888,  51  and  52  Vic,  cap.  52, 
sec.  3.     This  was  a  section  which  took  the  place  of  one  in  the 
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Pablic  Health  Act,  1875,  havinff  a  slight  addition.  The  enact- 
ing part  was  as  follows: — "It  snail  not  be  lawful  in  any  urban 
district  without  thu  written  consent  of  the  urban  authority  to 
erect  or  bring  forward  any  house  or  building  in  any  street,  or  any 
part  of  such  house  or  building,  beyond  the  front  main  wall  of  the 
house  or  building  on  either  side  thereof,  or  build  any  addition  to 
any  house  or  buildiiib?  beyond  the  front  main  wall  on  either 
side  of  the  same."  The  penalty  was  a  sum  not  exceeding  408. 
for  every  day  during  the  time  the  offence  was  oontinued  after 
writteOi  notice  from  the  urban  authority  had  been  received.  This 
section,  continued  Mr.  Macmorran,  had,  in  this  case,  as  in  a 
gi^eat  many  others,  been  somewhat  misinterpreted.  It  did  not 
enable  a  local  auwority  to  prescribe  a  buUding  line  or  a  line 
of  building,  except  when  a  building  was  put  up  in  a  street,  it 
must  not  be  put  up  beyond  the  front  main  wall  of  the  building' 
on  either  side.  The  question  in  this  case,  as  in  every  other, 
was,  had  the  defendant  erected  or  brought  forward  a  building 
beyond  the  house  or  front  main  wall  of  the  house  or  building 
on  one  side  or  the  other?    He  submitted  that  the  Justices  had 

gone  wrong  by  thinking  that  what  they  had  to  deal  with  was  the 
uilding  line  of  the  street  or  the  general  line  of  buildings  instead 
of  the  house  on  either  side. 

After  hearing  the  arguments  the  Court  allowed  the  appeal, 
with  costs,  and  made  an  order  on  the  Justices  to  convict  the 
respondent. 

Mr.  Justice  Ridley  said  the  argument  was  that  because  the 
new  shox>-f rent  did  not  project  beyond  the  front  wall  of  the  housesp 
on  both  sides,  therefore  it  did  not  project  beyond  the  front  of  the 
house  on  either  side.  That  was  not  maintainable  in  argument  in 
any  Court  in  this  kin^om. 


HOARB    AND    CO.    V.    LONDON,    TILBURY    AND    SOUTHEND 
RAILWAY   COMPANY. 

Mr.  Matthew  Miles,  Sole  Arbitrator. 

19(»-Pebruary  24,  March.]  [**  Estates  Gazette,"  March  3,  24, 1906. 

Compensation  —  Freehold    public  -  house  —  Property 
acquired  for  railway  works. 

This  w-ac  a  claim  for  compensation  in  respect  of  the  Railway 
Hotel,  Barking,  a  freehold  fully-lioensed  public-house  which 
the  railway  company  were  acquiring  for  the  purposes  of  widening 
the  line  and  re-building  Barking  station. 

The  claimants'  counsel  were  Mr.  Horace  Avory,  K.C.,  and 
Mr.  E.  Morten  (instructed  by  Messrs.  Sandilaoids  and  Go.) ;  and 
for  the  railway  company,  Mr.  H.  F.  Dickens,  K.C.  (instructed 
by  Messrs.  Matthews;. 

The  valuers  retained  on  behalf  of  Messrs.  Hoare  and  Co.  were 
Mr.  John  Marks,  Mr.  W.  B.  Thornton  and  Mr.  James  S.  Motion  ; 
and  for  the  railway  company,  Mr.  Ernest  Tabernacle,  Mr.  J.  W^ 
Truman  and  Mr.  A.  R.  Stenning. 

The  Arbitrator  awarded  £20,760. 
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MEAGER    V.    FISHGUARD    AND     ROSSLARB     RAILWAYS  AND 
HARBOUR  COMPANY  (GREAT   WESTERN  RAILWAY  COMPANY). 

Mr.  A.  E.  Stenning,  F.S.I.,  F.R.I.B.A.,  Sole  Arbitrator. 

1906-March.]  V*  Estates  Gazette,"  March  3, 17, 24, 1908. 

•Compensation — Land  and  buildings  taken  for  railway 
purposes. 

This  was  a  case  in  which  compensation  was  claimed  in  respect 
of  la.  2r.  16p.  of  land,  together  with  buildings  thereon,  at  Good- 
wick,  in  the  parish  of  Llanwnda,  Pembrokeshire.  The  land  had 
ibeen  scheduled  for  railway  purposes,  the  notice  to  treat  being 
cUted  February  8,  1904,  and  the  total  compensation  claimed  was 
£2,717. 

Mr.  Abel  Thomas,  K.C.,  and  Mr.  Meager  were  counsel  for  the 
claimant,  and  Mr.  Rhys  Williams,  K.C.,  appeared  for  the  rail- 
way company. 

Mr.  Thomas,  K.C.,  explained  that  the  property  in  question 
'was  situated  in  one  of  the  most  attractive  parts  of  Pembrokeshire, 
and  its  valne  would  hiaive  rapidly  increaeed  as  a  holiday  resort. 
The  construction  of  the  dock  which  the  railway  had  undertaken 
would  at  once  create  a  large  demand  for  houses  and  business 
premises  and  the  probability  of  a  through  connection  to  the 
Atlantic  liner  services,  without  having  to  use  the  Holyhead 
crossing  or  go  via  Liverpool,  which,  he  gathered,  was  a  project  of 
the  future,  added  still  greater  prospects  to  the  value  of  property 
jthere. 

Mr.  Geo.  Thomas  gave  the  following  detailed  valuation:  — 

£  6.  d. 
Frontage  now  in  hnnd  to  tha  main  road  from  Goodwick 
to  the  new  Harboar  Pier,  156ft.,  estimated  at  IOb.  per 
foot  per  annum,  £78;   deferred  four  years  at  the  5 

per  cent  tables;  by  16i  years'  purchase     1,287   0   0 

Frontag-e  now  in  haad  to  the  road  leadiaer  from  Good- 
wick to  Garnwen,  183ft.,  at  3s.  6d.  per  foot  frontage, 
annual  value  £32  Os.  6d.;  defctred  tour  years  at  the 

5  per  cent,  tables;  by  16i  years'  purchase    528    8   3 

Heversionary  value  in  two  cottages  and  gardens.  Nos.  27. 
28  and  30  on  plan,  let  on  lease  to  Mr.  Lewi?  for  remain- 
der of  his  life,  age  about  70.  at  date  of  notice  to  treat ; 
67ff.  frontage,  at  lOb.  per  foot,  annual  value  £33  10s.: 
deferrod  nine  years  at  the  5  per  cent,  table;  by  13 

years'  purchase 435  10    0 

1,360  yards  of  land  between  roadway  to  harbour  and 
railway  company's  sidings,  precipitous  and  of  Ir- 
regular  shape,  suitable   for  light   buildings,   and   an 

advertisement  station:  frontage  234ft 200    0   0 

Existing  rents  of  cottages  and  gardens.  £5  per  annum, 
for  four  years,  at  the  5  per  cent,  table;  by  3i  years' 

purchase       , 17  10    0 

10s.  per  annum  for  xhe  cottages  and  wardens  leased  to 
Mr.  Lewis  for  the  remainder  of  his  life,  estimated  at 
nine  years,  at  the  5  per  cent,  tables ;  by  3i  years'  pur- 
chase             1  17    6 

£2,470    5    9 
Add  10  per  cent,  for  compulsory  sale      247    0   7 

£2.717  6  4 
The  distance  of  the  passage  between  Milford  and  Waterford 
was  122  miles,  but  by  a  route  which  cooild  be  run  from  Goodwick 
in  conjunction  with  this  railway  the  distance  would  be  reduced  to 
"62  miles  by  that  route.  The  crossing  to  Ireland  from  Holyhead 
-was  64  miles.     There  was  a  depth  of  about  45ft.  in  the  harbour, 
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and  these  pxobabilitieg  of  development  he  considered  largely 
incieafied  the  value  of  land  there  for  houses,  shops  and  business 
premises.  The  dock  works  would  bring  a  large  number  of  work- 
men into  the  di-^rict  who  would  need  Accommodation,  and  when 
the  docks  were  completed  the  employees  would  also  require  per- 
manent accommodation,  which  would  lead  to  considerable  build- 
ing developments.  Owing  to  the  situation  of  the  property  in 
question  he  consideied  it  could  be  developed  for  shop  and  businesfr 
premises. 

Witness  was  cross-examined  at  length  as  to  the  gradient  of  the 
land,  but  maintained  tihat  this  would  offer  no  obstacle  to  advan- 
tageous development. 

Mr.  W.  R.  Carver  agreed  with  the  evidence  of  the  previous 
witness  as  to  the  prospects  of  development  at  Goodwick  through 
the  construction  <n  the  dock  there.  He  held  the  view  that  the 
local  authority  would  make  up  the  road  to  the  requisite  width  if 
buildings  were  set  back  18ft.  He  valued  the  land  at  £7  10s. 
per  foot  frontage,  which  gave  £1,672.  His  total  valuation,  in- 
cluding ten  per  cent,  for  compulsory  sale,  was  £2,553. 

For  the  railway  company,  it  was  contended  that  the  difficulties 
of  building,  owing  to  steep  inclines  and  nature  of  the  property, 
were  such  that  the  land  could  not  be  developed  for  building  in 
the  manner  suggested  for  the  claimants.  Portions  of  the  land 
consisted  of  steep,  hard  rock,  and  the  approaches  were  bad. 

Mr.   John  Francis  expressed  the  opinion  that  the  land  could 
not  be  developed  for  building.     He  gave  the  following  valuation : 
No.  23,  Oa.  2r.  16}p.,  consists  of  exceedingly  steep  hard  rock, 
with  gorse  on  most  of  it.    No  one,  in  his  opinion,  would 
attempt   to  build   on   this.    Ho    put  it   at  £100   per  acre, 

equals      £60 

Nos.  24.  26,  29.  Oa.  Ir.  25p.,  or  1.966  square  yards,  old  small 

dwelling   hous^  and  strips  of  garden   at   the  back,   with 

ezceptionally  steep  steps  leading  to   them,  let  at   £4  per 

annum. 

Very  old  cottage,  in  a  worse  condition  than   the  last,   let 

at  £2  per  annum. 
There  is  a  frontage  of  about  157ft.,   which  at  £3  per 

foot  works  out  at    £471 

At  £fiOO  per  acre     203 

He    put    this    at   the    very    high    price    of    38.    per    square 

yard,    say       J. 300 

No  25,  Oa.  Ir.  2p.,  an  Irregular  cliff,   with  a  few  valueless 

trees   on   it      10 

Nos.  27,  28  and  30,  Oa.  Ir.  13p..  or  1.603  square  yards.     This 
consists  of  two  small  cottages,  one  in  ruins,  and  patches 
of  garden  at  the  back,  with  an  almost  impossible  approach. 
There  is  a  frontage  of   about  66ft..    which,   at  £3  per 

foot,  gives     £198 

At  £500  per  acre    165 

He  again  put  this  at  3s.  per  square  yard,  or    240 

These  numbers,  which  are  held  on  lease  for  a  life  aged 
69,  at  an  annual  rental  of  10s.  6d.  per  annum,  will 
have  to  be  deferred  for  nine  years     64 

£153 
The  reserved  rent  of  lOs.  6d.  for  nine  years,  on  3i  per 

cent.,  say    ^     .__ 

157 

£527 
Compulsory  sale,  10  per  cent S3 

£630' 
Mr.  Daniel  Watney  also  gave  evidence. 
Mr.  Leslie  R.  Vigers  was  also  retained  for  the  company. 
The  Arbitrator  awarded  £937. 
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LONDON  AND  WESTMINSTER  LOAN  COMPANY  V.    CAMP  AND 
MEBYIN  AND  ADAMS. 

Bow  County  Court — His  Honour  Judge  Smyly,  K.C. 

«         1906-Febniary  28.]  T  Estates  Gazette,"  March  3,  31, 1906. 

Auctioneer — Liability  for  selling  goods  included  in  bill 
of  sale — Distraint  for  rent. 

The  plaintiffs,  of  63,  St.  Martin's  Lane,  Charing  Cross,  brought 
an  action  to  recover  oertadn  furniture,  and  damages  for  their 
retention  from  Mr.  C.  W.  Camp,  a  builder,  of  110,  Francis  Road, 
Leyton.  Messrs.  Mervin  and  Adams,  auctioneers,  218,  Lower 
•Clapton  Road,  were  also  joined  as  defendants. 

Mr.  Douglas  Hogg  appeared  for  the  nlaintiffs ;  Mr.  A.  R. 
Robinson  appeared  for  Mr.  Camp ;  ana  Mr.  Merlin  for  the 
jiuctioneers. 

Mr.  Hog^  stated  that  the  action  was  brought  in  respect  of 
the  conversion  of  certain  goods,  the  property  of  the  plaintiffs, 
under  a  bill  of  sale.  On  December  23,  1904,  the  plaintiffs  took 
<a  bill  of  sale  from  Mr.  James  William  Pollard,  then  living  at  21, 
.Salisbury  Road,  Leyton,  of  which  Mr.  Camp  was  the  landlord. 
Pollard,  it  was  alleged,  fell  into  arrears  with  his  payments  under 
the  bill  of  sale,  and  in  May  the  plaintiffs  put  a  man  in  posses- 
sion. That  man  was  paid  out  on  June  27  by  Mr.  Camp.  He 
advanced  the  sum  necessary  to  pay  the  instalments,  and  on  July 
10  he  went  to  the  Pollards  and  got  them  to  leave  the  house. 
When  they  had  done  so  he  had  tl^  whole  of  the  goods  removed 
to  the  premises  of  Messrs.  Mervin  and  Adams,  where  they  wetre 
jBold  for  £28  Ifls.,  goods  to  the  value  of  £10  13s.  being  bought, 
it  was  said,  by  Mr.  Camp  himself. 

Evidence  was  then  given  by  servants  of  the  company  bearing 
out  this  statement. 

Alexander  Devine,  a  bailiff,  said  it  was  he  who  removed  the 
goods  to  Messn.  Mervin  and  Adams'  sale  rooms,  and  he  wae 
told  by  Camp  to  say  that  the  goods  were  to  be  sold  under  distress 
for  rent. 

The  defendant  Camp  admitted  that  he  had  ordered  the  goods 
to  be  removed,  but  contended  that  rent  was  owing  to  him  at  the 
time,  and  the  goods  were  distrained  upon  in  respect  of  the  rent. 
He  lent  money  to  tihe  Pollards  with  which  to  pay  the  instal- 
ment due  under  the  bill  of  sale,  but  he  had  no  transaction 
with  the  loan  company,  nor  did  he  receive  a  receipt  from  them. 
He  did  not  give  the  pollards  an  inventory  of  the  goods  he  had 
seized,  nor  did  he  tell  them  when  the  sale  was  to  take  place. 

Mr.  Adams  said  the  sale  was  quite  a  bona-ffde  one  so  far  as  his 
firm  was  concerned.  Camp  gave  instructions  for  the  sale,  but 
he  did  not  mention  the  name  of  the  tenant. 

His  Honour,  in  giving  judgment,  said  Mr.  Camp  had  person- 
ally effected  the  distraint,  and  had  undoubtedly  seissed  goods 
considerably  in  excess  of  the  amount  owing  to  him ;  in  fact,  the 
goods  realised  £14  lOs.  2d.  in  excess  of  the  amount  due.  Mr. 
Camp  had  suggested  that  part  of  the  goods  had  been  taken  as 
security  for  money  lent,  but  that  was  not  proved  at  the  trial, 
and  it  was  admitted  that  the  plaintiffs,  as  owners  of  the  bill  of 
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sale,  weie  entitled  to  the  differesice  between  the  amount  due  for 
i«!nt  and  the  sorpluB.  There  would  be  judgment  for  plaintiffs 
against  all  the  ddfendante.  He  thought  he  must  give  judgment 
Against  them  all,  because  recent  cases  clearly  showed  that  the 
auctioneers  were  liable  if  the  goods  were  not  properly  sold. 
T^ere  would  therefore  be  judgment  for  £18  and  costs  against 
all  the  defendants^  but  an  indemnity  for  damages  and  costs  in 
favour  of  Messrs.  Meivin  and  Adams. 


LONDON   COUNTY  COUNCIL  V.  WESTMINSTER  CITY  COUNCIL. 

Clerkenwell  Quarter  Sessions. 

1906-March.]  ['*  Estates  Gazette/'  March  31, 1900. 

Eating — Assessment — Shop. 

This  was  an  appeal  by  the  London  County  Council  against  the 
Tatin^  of  the  premises,  37,  Conduit  Street,  W.,  by  the  Westmin- 
ster City  Council,  the  lessee  being  Mr.  Marcus  Bomett. 

Mr.  W.  O.  Danckwerts,  K.C.,  and  Mr.  Walter  Ryde  repre- 
isented  the  London  County  Council;  Mr.  G.  M.  Freeman,  K.C., 
and  Mr.  Coarthope  Munroe  represented  the  Westminster  City 
Oooncil ;  and  Mr.  Baortlett  the  tenant. 

Mr.  A.  B.  Garrett  said  he  had  taken  the  area,  3,000ft.,  at 
4s.  3d.  per  foot  laaid  and  buildings,  producing  £637  lOs.  The 
rateable  value  would  be  £640,  lessee  repairing  and  paying  all 
outgoings.     The  frontage  he  measured  as  28ft. 

Mr.  T.  6.  Fisher  said  the  premises  oomprised  among  other 
accommodation,  a  lon^  double  show  room,  three  dressing  rooms 
-and  a  back  show  room,  basement,  etc.  Two  small  rooms  at  the 
rear  were  in  St.  James's  and  assessed  to  that  parish.  Mr.  Mar- 
.cus  Bamett  held  a  lease  for  21  yean  at  £400  per  annum,  and 
undertook  to  repair.  He  put  the  rateable  value  at  £600  and  the 
gross  at  £686,  to  arrive  at  which  he  added  ten  per  cent,  for 
Tepaiis  and  four  per  cent,  for  contingencies,  equal  to  one^seventh, 
.and  deducted  one-eiehth. 

The  Chairman :  T^ere  is  nothing  in  the  scale  adopted  by  the 
London  Conference  and  Assessment  Committee  laa  to  one-seventh. 

Mr.  Danckwerts  :  The  Council  never  have  adopted  the  scale. 

Witness  added  that  he  valued  1,500ft.  of  the  front  area  at  5s. 
per  foot  and  the  remainine  1,500ft.  at  2s.  6d.  per  foot. 

Mr.  G.  H.  B.  Glasder,  Mter  describing  the  fine  top  and  other 
lights,  said  the  joists  had  been  cut  out  of  the  ground  floor  to  allow 
light  to  reach  the  basement.  He  had  taken  the  carpet  area, 
1,010ft.,  in  the  front  shop  at  5s.  per  foot,  or  £252  10s. ;  and 
1,510ft.  in  the  rear  at  4s.  per  foot,  £302 ;  together  £554  10s. 
Allowing  a  small  sum  for  two  oth€$p  rooms,  he  brought  out  the 
total  value  at  £560,  on  lease,  tenant  doing  repairs. 

(For  the  Committee,  Mr.  Freeman  K.C.,  said  it  was  pietty 
evident  the  London  County  Council  had  not  made  themselves 
:acquainted  with  the  facts.  In  their  case  the  frontage  was  put  at 
'^Sft.  and  the  superficial  area  at  3,416ft.  It  was  obvious  the 
London    County  Council  were  wildly  wrong,  and  had  included 
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7ft  of  frontage  not  let  to  the  tenant,  whilst  the  actual  area  waa- 
2,730ft. 

Mt.  p.  Michael  Faraday  put  the  gross  at  £440  and  the  rate- 
able at  £367,  which  was  as  much  as  oould  be  obtained  for  the- 
pxemises. 

For  the  lessee,  Mr.  D.  Cubitt  NichoUs  also  gave  evidence. 

The  Court  dismissed  the  appeal,  with  costs. 


LONDON   COUNTY  COUNCIL   V.    WESTMINSTER    ASSESSMENT 
COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1M6-March.]  ["  Estates  Gazette/'  Mareh  31. 1906. 

Eating — Assessment — ^Eestaurant. 

This  was  an  appeal  by  the  London  County  Council  against  the- 
assessment  of  Slater's  Restaurant,  212,  Piccadilly,  the  London 
County  Council  also  appealed  against  the  Union  assessment. 

Mr.  Daaickwerts,  K.C.,  and  Mr.  Walter  Ryde  represented  the 
London  County  Council ;  Mr.  Freeman,  K.C.,  and  Mr.  Courthope 
Munroe  the  Committee  ;  and  Mr.  Cox  Sinclair  the  lessee. 

The  asBeesment  was  £1,250  gross  and  £1,042  rateable.  The 
London  County  Council  asked  for  £1,800  gross  and  £1,575  rate- 
able. 

-  Mr.  Leslie  Vigers,  Mr.  G.  H.  B.  Glasier  and  Mr.  J.  H. 
Townsend  Green  gave  evidence,  placing  the  value  at  £2,500  per 
annum. 

For  the  Committee,  Alderman  David  Burnett  gave  the  following, 
figures :  — 

«         .  £  8.  d. 

Ground  rent,  per  annum  308    1    4 

Premium  paid  £13,000  for  a  49  years'  lease,  on  the  5 

per  cent,  table    715    0    0 

Amount  spent  in  structural  alterations,  £2.000  on  the 

5  per  cent,  table   110   0   0 

£1,133    1    4 
Add  10  per  cent,  for  repairs     113    0    0 

lotal     £1.246    1    4      . 

His  gross  WBA  therefore  £1,246,  and  the  rateable  £1,038.  Alder- 
man Burnett  also  made  another  valuation  dealing  with  the  rental 
value  per  floor  area,  which  amounted  to  gross  £1,222,  rateable 
£1,019. 

For  the  lessee,  Mr.  Alex.  H.  Turner  said  the  area  was  2,400ft., 
fiontage  30ft,,  with  recessed  shaped  front,  but  the  depth  of 
80ft.  only  extended  to  the  ground  floor.  The  upper  portions- 
had  only  30ft.,  and  £500  a  year,  as  suggested  for  them,  was 
out  of  the  question.  The  kitchens  were  at  the  top  of  the  house. 
The  premises  were  lighted  almost  entirely  by  artificial  means. 
Owing  to  the  thick  walls,  the  front  measured  21ft.  9in.  He 
considered  the  proper  assessment  was  £1,250  gross  and  £1,050* 
rateable. 

The  appeal  was  dismissed. 
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DR.     CLIFFORD  V.   PADDINGTON    ASSESSMENT   COMMITTEE. 

Clerkenwell  Quaxter  Sessions. 

1906-March.]  V*  F^states  Gazette,"  March  31, 1906. 

Eating — Assessment — Chapel — Claim  to  exemption  under 
3  and  4  William  IV.,  chapter  30— Premises  **  exclu- 
sively" appropriated  for  relisious  worship — Chapel 
occasionally  used  for  secular  purposes. 

This  was  an  appeal  by  Dr.  John  Clifford,  pastor  and  trustee  of 
Westboume  Park  Chapel,  against  the  assessment  of  that  building 
by  the  Paddington  Assessment  Committee. 

Mr.  Atherley  Jones,  K.C.,  M.P.  (with  him  Mr.  Walter  C. 
Hyde),  appeared  for  the  appellant ;  Mr.  Boydell  Houghton  repre- 
sented the  recpondents. 

Mr.  Atherley  Jones  explained  that  the  chapel  had  heeiri  assessed 
by  the  local  Assessment  Committee  at  £200  gross  and  £168  rate- 
able value.  The  appeal  raised  the  novel  question  whether  the 
user  of  a  chapel,  occasional  and  intermittent,  for  purposes  other 
than  religious  worship,  removed  it  from  the  exemption  conceded 
to  churches  and  other  places  of  religious  worship.  The  Act  (3  and 
4  William  IV.,  chapter  30)  ran:  "  No  person  or  persons  shall 
be  rated  or  shall  be  liable  to  be  rated,  or  to  pay  to  any  church 
or  poor  rates  or  cesses  for,  or  in  respect  of  any  churches,  district 
churches,  chapels,  meeting  houses  or  premises,  or  such  part  there- 
of as  shall  be  exclusively  appropriated  to  public  religious  wor- 
ship, and  which  (other  than  churches,  district  churches  and 
episcopal  chapels  of  the  Established  Church)  shall  be  duly  certi- 
fied for  the  performance  of  such  religious  worship  according 
to  the  provisions  of  any  Act  or  Acts  now  in  force."  Counsel  sub- 
mitted that  the  occasional  user  of  this  chapel  for  other  than 
religious  worship  did  not  take  it  out  of  the  exemption  granted, 
and  if  he  were  wrong  in  this,  that  the  proposed  assessment  was 
excessive.  After  describing  the  chapel,  which  was  built  in  1876 
at  a  cost,  including  site,  of  £15,000,  Mr.  Jones  said  that  ad- 
joining it  was  the  We«tboume  Park  Institute,  which  was  a  separ- 
ate entity  from  the  chapel,  but  the  trustees  of  the  chapel  allowed 
lectun^s  of  the  institute  of  a  literary  and  miscellaneous  character 
to  be  delivered  in  the  chapel.  For  this  accommodation — to  defray 
the  necessary  expenses  entailed  in  having  the  lectures  in  the 
chapel — the  institute  was  charged  £160  each  term,  but  as  a 
matter  of  fact  only  about  £60  had  hitherto  been  received.  No 
profit  whatever  accrued  to  the  chapel  from  this  user.  Counsel 
submitted  that  the  word  "  exclusively  "  in  the  statute  was  to  be 
interpreted  as  "  mainly"  or  "  generally."  For  the  purposes  of 
assessment,  if  he  ^ere  wrong  in  law,  counsel  submitted  that  the 
valuation  should  be  £18  gross  and  £15  rateable. 

Mr.  Herbert  Chilton,  the  chapel  treasurer,  said  that  the  insti- 
tute was  conducUxl  at  a  loss,  and  that  the  chapel  derived  no 
profit  from  it,  but  incurred  loss.  The  lectures  given  in  the  winter 
season  were  open  to  members  of  tho  institute,  and  a  few  tickets 
were  sold  at  prices  ranging  from  4s.  to  Is. 

Mr.  Douglas  Young  said  an  hypothetical  tenant  would  have 
no  motive  to  give  any  rent,  because  he  could  make  no  profit  out 
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of  the  chapel.  It  should  be  rated  at  nil.  Occasional  meetings, 
in  his  opinion,  did  not  convert  it  into  a  commercial  use.  The 
purposes  for  which  the  Church  was  intended  must  occupy  most 
of  tne  time,  and  the  occasional  user  for  meetings  or  lectures, 
with  any  profit  obtained  by  it,  would  not  induce  anyone  to  become 
a  tenant. 

For  the  respondents,  Mr.  Frederick  Ellis  put  the  rental  value 
of  the  chapel 'at  £300  a  year. 

Mr.  Houffhton  contended  that  the  appellant  had  not  brought 
himself  within  the  terms  of  the  exemption  oai  the  facts  of  his 
case  as  it  stood. 

The  magistrates  said  they  could  not,  as  a  CJourt,  erase  the  word 
"  exclusively  "  from  the  Act  of  Parliament.  It  stood  there  alone. 
The  word  used  was  not  "  mainly,"  but  **  exclusively."  Therefore 
they  found  the  premises  were  rateable,  confirmed  the  assessment 
of  £200,  and  dismissed  the  appeal,  with  costs. 

The  magistrates  agreed  to  state  a  case. 


LONDON    COUNTY  COUNCIL   V.   WESTMINSTER    ASSESSMENT 
COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1906— March]  ["  Estates  Gazette,"  March  31, 1906. 

Eating — Assessment — Booksellers'  shop. 

This  was  an  appeal  by  the  London  County  Council  against  the 
rating  of  29,  New  Bond  Street,  occupied  by  Messrs.  Ellis  and 
Elyey  and  Messrs.  Holdsworth  and  Smith,  liie  well-known  rare 
and  MSS.  booksellers. 

Mr.  Danckwerts,  K.C.,  and  Mr.  Walter  Ryde  represented  the 
London  County  Council ;  Mr.  R.  C.  Glen,  the  lessees ;  and  Mr. 
Freeman,  K.C.,  the  Committee. 

Mr.  T.  G.  Fisher  said  New  Bond  Street  was  63ft.  wide  at  this 
spot.  The  premises,  which  were  about  140  years'  old,  had  the 
advantage  of  a  bow  window,  and  were  six  doors  from  Conduit 
Street.  His  valuation  was  £700  a  year  on  repairing  lease,  and 
he  brought  out  the  groiss  at  £840,  his  figures  being  based  on  8s. 
per  foot  for  the  shop  and  basement.  The  frontage  was  20ft.,  and 
area  1,320ft.     The  upper  part  was  let  at  £300  per  annum. 

Mr.  G.  H.  B.  Glasier  said  the  original  lease  was  for  34  years 
from  1890,  at  £380  rental,  and  £250  was  to  be  spent  in  repairs. 
In  1897  the  premises  were  assigned  in  consideration  of  £528  10s. 
In  1902  a  premium  of  £2,000  was  paid,  and  the  goodwill  was 
assigned  at  £1,250.  Taking  tha  premisee  in  their  entirety  he 
estimated  the  rental  on  repairing  lease  at  £660  per  annum. 

For  the  Committee,  Mr.  Freeman,  K.C.,  said  diat  in  1900,  when 
exactly  the  same  business  was  carried  on  as  had  been  established 
for  over  one  hundred  years,  the  assessment  was  fixed  at  £420 
gross  and  £350  rateable.  The  overseers  afterwards  raised  it  to 
£750  and  £625  respectively ;  and  the  Committee,  after  hearing 
evidence,  again  reduced  it  to  £600  gross  and  £417  rateable.     Now 


Digitized  by 


Google 


ARBITRATION    CASES.  147 

the  LondoTi  County  Council  asked  for  £800  gross  and  £700  rate- 
able. He  submitted  that  the  Council  had  not  appreciated  the 
particular  circumstances  of  tha  case.  The  bow  window  was  ex- 
tremely undesirable,  and  for  any  modem  businjess  the  full  front 
would  have  to  be  adapted.  At  the  back  there  was  really  an  old 
cottage.     A  fair  rent  at  the  present  time  was  £417. 

INIr.  James  Boyton  having  been  called, 

The  Court  allowed  the  appeal. 


BARCLAY  AND   CO.,   LIMITED  V.   MARYLEBONE  ASSESSMENT 
COMMITTEE. 

Clerkenwell  Quarter  SessioDS. 

1906-MarclL]  ["  Estates  Gazette,"  March  31. 1906. 

Bating — Assessment — Bank  premises. 

This  was  an  appeal  against  the  assessment  in  respect  of  Bar- 
day's  Bank,  27,  Cavendish  Square,  W.,  by  the  Marylebone 
Union. 

Mr.  Cunningham  Glen  represented  the  appellants  ;  Sir  Edward 
Boyle,  K.C.,  M.P.,  and  Mr.  Walter  Ryde  the  Committee. 

Mr.  James  Boyton  said  the  upper  part  was  separately  assessed, 
and  £450  a  year  gross  would  oe  reasonable  for  the  bank  pre- 
mises. The  assessment  now  fixed  worked  out  at  7s.  per  foot, 
the  highest  price  in  Cavendish  Square. 

Mr.  H.  HT.  Fuller  said  the  utmost  rent  that  could  reasonably 
be  expected  was  £432  gross  and  £352  rateable.  The  frontage 
was  65ft.,  but  this  vas  nothing  but  a  substantial  old  dwelling 
house.  The  assessment  in  1900  was  £459,  and  there  was  nothing 
to  justify  any  increase. 

For  the  Committee,  Mr.  Walter  Ryde  said  they  always  had  to 
enquire  what  was  the  true  value  of  the  premises  at  each  quin- 
quennial valuation.  The  upper  part  was  let  at  £450  a.  year, 
landlord  paying  rates  and  tenant  doing  repairs,  and  on  that  basis 
£600  a  yeair  gross  for  the  bank  was  low.  It  was  advantageous  for 
a  bank  to  get  a  house  in  this  position,  and  drawbacks  would  be 
disregarded. 

Mr.  J.  T.  Bedford  said  the  return  frontage  was  43ft.,  of  which 
22ft.  went  to  the  bank.  The  position  was  a  good  one 
for  a  bank,  and  he  was  only  surprised  that  the  ciip- 
pellants  had  been  able  to  get  it,  there  being  no  other  place  avail- 
able in  the  square,  and  the  property  was  part  of  the  Howard  de 
Walden  estate.  If  in  the  market  at  the  present  time  £600  a  year 
on  repairing  lease  would  be  a  reasonable  rent. 

Mr.  E.  H.  Bousfield  said  he  thought  the  premises  in  question 
occupied  an  exoeedinglv  good  position  for  a  bank  in  view  of  their 
proximity  to  Scott's  Bank.  In  his  opinion  £600  a  year  gross 
was  a  fair  value,  and  the  Committee  had  acted  fairly  in  putting 
the  gross  at  £600  and  the  rateable  at  £500. 

The  Court  al^.owed  the  appeal,  with  costs. 
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LONDON   COUNTY   COUNCIL  V.     WESTMINSTER  ASSESSMENT 
COMMITTEE. 

Clerkenwell  Qaarter  Sessions. 

1906-Harch.]  C  Estates  Gazette,''  March  31, 1806. 

Eating — ^Assessment — Shop  property. 

This  was  an  appeal  againist  the  rating  of  135  and  137;  New 
Bond  Str©e%  leasea  to  the  Orchestrelle  Organ  Company. 

Mr.  Danckwerts,  K.C.,  and  Mr.  Walter  Ryde  appeared  for  the 
County  Council  ;  Mr.  A.  Macmorran,  K.C.,  and  Mr.  R.  C.  Glea 
represented  the  lessees ;  Mr.  J.  A.  Langston,  the  committee. 

Mr.  G.  H.  B.  Glaaier,  Mr.  T.  G.  Fisher  and  Mr.  J.  H.  Towns- 
end  Green  put  the  rateable  value  at  about  £6,000. 

For  the  lessees,  Mr.  W.  H.  Warner  gave  the  following  valua- 
tion :  — 
Front  portion— 
For  value  of  ground  floor  and  basement,  with  four  floors 
over,    covering:  a   ground   area  between   walls   of   about 

2,200ft.,  at  158.  per  foot    £1.650 

Middle   portion— 
For  value  of  ground  floor  and  basement  and  one  floor  over* 
covering  a  ground  area  between  walls  of  about  5,100ft., 

at  6b.  per  foot     1,63Q 

Back  portion— 
For  value  of  "  Hall,"  rooms  under  and  basement,  covering 
a  ground  area  between  walls  of  about  3,675ft.,  at  5s.  per 
foot,  say     920 

i&UOO 
Add  10  per  cent 410 

£4,510 

Mr.  A.  Roger  Rowden  said  he  was  first  consulted  in  regard 
to  the  premises  in  1905.  In  his  opinion,  if  the  premises  wore  to  let 
for  the  purpose  now  used,  a  fair  rent  would  be  £4,400  on  repairing 
lease.  The  cost  of  building  such  premises  would  be  roughly 
£29,000.  In  apportioning  the  values,  he  put  £3,000  on  the  front 
part  held  from  the  City  Corporation,  and  £1,400  on  the  back 
portion  held  from  the  Grosvenor  Estate,  and  made  the  grosa 
£4,840,  and  the  rateable  £4,034.  The  back  premises  would  only 
be  suitable  as  a  warehouse  without  the  entrance  from  New  Bond 
Street.  There  was  no  means  of  access  to  the  hall,  exoept  through 
New  Bond  Street ;  no  doubt  the  hall  was  of  value  in  advertising 
the  goods  of  the  company,  but  it  could  not  exist  as  a  commercial 
undertaking  by  itself. 

Mr.  Robt.  Mackay,  assistant  manager  of  the  company,  gave 
evidence  as  to  the  £20,000  spent  on  the  premises  by  the  company. 

For  the  Assessment  Committee,  Mr.  James  Boyton  said  he  took 
the  three  shops  at  £3,000  a  year  and  the  hall  at  £1,000 ;  total, 
£4,000  a  year  as  the  rent  he  should  expect  for  the  whole  block. 

Mr.  Danckwerts,  for  the  Council,  dealt  with  the  £205  paid  as 
ground  rent ;  £95,000  paid  for  the  purchase  of  the  lease ;  and 
£20,000  spent  upon  the  premises,  and  showed  that  £105,000  for 
53  years  at  five  per  cent.,  produced  £6,000  as  the  least  possible 
rateable  value.  He  was  there  in  the  interests  of  i-atepayers, 
who  wore  not  appealing,  as  it  was  to  their  interests  that  appel- 
lants should  pay  their  proper  share  of  the  rates. 

The  Court  dismissed  the  appeal,  with  costs. 
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IiONDON   COUNTY   COUNCIL   V.     WESTMINSTER  ASSESSMENT 
COMMITTEE. 

Clerkenweli  Quarter  Sessions. 

190e-March]  V'  Estates  Gazette,"  March  31,  1906. 

Eating — Assessment — Dwelling  house. 

This  was  an  appeal  by  the  London  County  Council  against  the 
rating  of  11,  Jttaymarket,  S.W.,  occupied  by  Mr.  W.  Bills,  the 
overseer's  figures  being  £500  gross  and  £417  rateable ;  of  the 
Committee  £376  and  £315 ;  and  the  Council  asked  for  £450  and 
X390. 

Sir  Edward  Boyle,  K.C.,  M.P.,  represented  the  Council ;  Mr. 
<3r.  M.  Freeman,  K.C.,  and  Mr.  Courthope  Munroe  the  Com- 
mittee; and  Mr.  J.  A.  Langston,  the  lessee. 

Mr.  G.  H.  B.  Glasier  considered  the  premises  worth  £450  per 
aoinum  on  lease,  tenant  doing  repairs.  In  reply  to  the  Chairman, 
Sir  Edward  Boyle  said  that  unless  the  question  was  raised  at  this 
quinqueiniiial  valuation  the  matter  oould  not  be  re-oipened,  even 
though  the  whole  produced  £700  in  a  year  or  two. 

Mr.  Freeman  mentioned  that  the  x)remises  were  intended  to  be 
let  or  sold  by  auction  shortly  in  conjunction  with  adjoining  pre- 
mises. The  rental  of  No.  11  was  £375  on  a  yearly  tenancy,  land- 
lord doing  repairs. 

Mr.  H.  Aubrey  Furber  and  Mr.  W.  Roland  Peck  gave  similar 
evidence  to  that  of  Mr.  Glasier. 

For  the  Committee,  Mr.  Bills,  the  occupier,  said  he  paid  £375 
a  year,  and  from  time  to  time  had  sublet  rooms  for  a  short  time, 
"but  made  no  profit  on  the  sub-lettings. 

Mr.  O.  H.  Giddy  described  the  premises,  which  were  old,  and 
one  of  the  only  two  private  houses  left  in  the  Haymarket.  The 
original  area  and  iron  railings  still  remained,  and  the  place  was 
awkward  altopjether.  The  rent  paid  was  the  full  value,  and  he 
oonsidered  £370  gross  and  £330  rateable  fixed  by  the  Assessment 
■Committee  very  fair. 

The  Court  dismissed  the  appeal,  with  costs. 


SISTERS   OP     CHARITY  V.   MARYLEBONE   ASSESSMENT   COM- 
MITTEE. 

Clerkenweli  Quarter  Sessions. 

1906— March.]  C"  Estates  Gazette,"  March  31, 1906. 

Rating — Assessment — Convent  and  schools. 

This  was  an  appeal  against  the  assessment  of  9,  11  and  13, 
liower  Seymour  Street  and  4,  5  and  6,  Edward's  Mews,  Marylebone, 
occupied  by  the  Sisters  of  St.  Vincent  de  Paul  (commonly  known 
as  the  Sisters  of  Charity)  as  a  convent,  orphanage,  elementary  day 
schools  and  creche  in  the  St.  Marylebone  Union.  The  premises 
were  assessed  at  £750  gross  and  £526  rateable  in  1899,  but  the 
assessment  was  reduced  on  objection  before  the  Assessment  Com- 
mittee to  gross  £250,  rateable  £209.  This  assessment  remained 
in  force  from  1900  to  1905,  when  it  was  increased  to  gross  £500 
rateable  £417,  and  reduced,  on  objection,  to  gross  £400,  rateable 
£334.     It  was  against  this  assessment  that  the  appeal  was  entered. 
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Mr.  George  Elliott-  (instructed  by  Messrs.  Leathley  and  Willes, 
solicitors,  59,  Lincoln's  Inn  Fields;  appeared  for  the  appellants ; 
Mr.  Walter  C.  Ryde  (instructed  by  Messrs.  Greenwell  and  Co., 
solicitors,  11,  Lime  Street)  for  the  respondents. 

Mr.  Elliott  pointed  out  that  the  only  alteration  in  the  premises 
since  1900  was  that  the  whole  of  the  front  portion  of  the  first 
floor  of  the  three  houses  had  been  converted  into  a  chapel,  opened 
and  dedicated  for  a  place  of  public  worship,  and  duly  registered 
as  such  under  the  Act,  and  therefore  it  must  be  eotempt  from  rat- 
ing, that  several  rooms  on  the  ground  floor  were  now  used  as  part 
of  the  elementary  schools,  and  were  also  exempt  from  rating  under 
the  Voluntary  Schools  Act. 

Mr.  W.  P.  Ryan  gave  evidence  as  to  the  use  of  the  premises, 
and  the  fact  that  the  chapel  was  used  solely  for  public  worship. 
He  produced  plans  showing  the  several  floors,  indicating  the 
uses  to  which  they  were  put.  He  estimated  the  value  of  the 
three  houses  in  Seymour  Street,  if  let  as  private  dwellings,  at 
£650  on  lease.  He  admitted  that  they  had  formerly  been  assessed 
before  they  had  been  converted  to  their  present  use  at  £750. 

Eventually  the  appeal  was  settled  by  the  Assessment  Committee 
agreeing  to  reduce  the  gross  from  £400  to  £228  and  the  rateable 
from  £334  to  £190,  and  admitting  that  the  chapel  and  elementary 
schools  were  exempt  from  rating  ;  both  parties  to  pay  their  own 
costs. 

The  other  witnesses  for  the  appellants  were  Mr.  Charles  Barker 
and  Mr.  C.  R.  Lowe.  For  the  Committee,  Mr.  James  Boyton  and 
Mr.  Wm.  G.  Betts. 


MACQUEEN     AND     CO.    V.     HOLBORN      UNION     ASSESSMENT 
COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1906— March  27.]  ['*  EstateH  Gazette,"  March  31, 1906. 

Batinjif  —  Assessment  —  Hat     factory    and    warehouse* 

This  was  an  appeal  against  their  assessment  by  Messrs. 
MacQueen  and  Co.,  who  were  leasehold^ers  of  a  warehouse  at  26, 
Charterhouse  Square.  Messrs.  Macqueen  and  Co.  were  hat  manu- 
facturers, and  their  offices  and  showrooms  in  Barbican  were  burnt 
down  in  the  ^?reat  fire  of  1902.  Having  to  ^nd  premises  as  quickly 
as  possible,  Messrs.  Macqueen  took  a  lease  of  26,  Charterhouse 
Square  for  a  short  term  at  a  rent  of  £860  per  annum.  The 
A«5sessm<^t  Committee  of  the  Holborn  Union,  in  the  quinquen- 
nial assessment,  raised  the  gross  value  of  the  premises  to  £850. 

Mr.  Walter  C.  Ryde  and  Mr.  E.  M.  Konstam  appealed  for  the 
appellants,  and  contended  that  the  rent  reserved  in  the  lease  was 
too  high,  and  had  only  been  agreed  to  under  stress  of  circum- 
stances. 

Mr.  Frank  B.  Debenham  and  Mr.  C.  A.  Lang  gave  evidence  to 
that  effect. 

Sir  E.  Boyle,  K.C.,  M.P.,  and  Mr.  R.  Cunningham  Glen  bi>- 
peare«l  for  the  Assessment  Committee. 

Major  Isaacs  gave  evidence  in  support  of  the  assessment. 

The  Court  reduced  the  assessment  to  £550  gross  value  and  £45& 
rateable  value,  and  gave  the  appellants  their  costs. 
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LONDON     COUNTY     COUNCIL   V.    WESTMINSTER   UNION. 

Clerkenwell  Quarter  Sessions. 

1906— MarclL]  ["  Estates  Gazette,"  March  31»  1906. 

Bating — Assessment — Private  residence. 

In  this  case  the  County  Council  appealed  against  the  rating 
of  62,  Pall  Mall  by  the  ifV'estminster  Union. 

Sir  Edward  Boyle,  K.C.,  M.P.,  and  Mr.  Walter  Ryde  repre- 
sented the  Councii  ;  Mr.  Courthopo  Munroe  represented  the  Com- 
mittee 

On  the  lease  being  produced,  it  transpired  that  Sir  Francis 
Lakin^  could  reside  in  the  house  during  the  whole  of  his  lifetime 
oai  payment  of  £500  per  annum  unless  he  gave  it  up  voluntarily, 
when  tlie  lease  wf)uld  terminate  immediately  The  property  had 
beon  sold  at  certain  periods  for  £21,000  and  £16,500. 

Under  these  circumstanoes,  the  Committee,  who  had  not  seen 
th*^  leasij  before,  did  not  contest  the  appeal,  which  was  there- 
fore alhfwed.. 

No  costs  granted. 

HOBDAY   V.    CARWITHEN. 

Wandsworth  County  Court — His  Honour  Judge  Russell. 

1906— March  26.]  ["  Estates  Gaztte,"  March  31, 1906. 

Commission — House  agent — Sale  of  house. 

Mr.  Cecil  vFrank  Hobday,  house  and  estate  agent,  of  118, 
Upper  Richmond  Road,  Putney,  sued  Mr.  Wm.  Marwood  Car- 
withen,  auctioneer  and  estate  agent,  of  9,  Richmond  IMansions, 
Lower  Richmond  Road,  late  of  16,  Hotham  Road,  Putney,  for 
£14  10s.  commission  on  the  sale  of  16,  Hotham  Road  to  Mr.  James 
Horsey. 

Mr   F.  Taylor  appeared  for  the  plaintiff. 

Plaintiff  said  defendant  gave  him  instructions  by  post  to  sell 
the  house  on  or  about  January  9,  1905.  Plaintiff  wrote  acknow- 
ledging the  receipt  of  these  instructions,  and  informed  defendant 
thcit  his  terms  were  five  per  cent,  on  the  first  £100  and  2^  per 
cent  on  the  remainder  of  the  sale  price.  Defendant  then  sent 
hi'n  sc;me  printed  particulars  of  the  property.  Plaintiff  intro- 
duced the  house  to  several  people,  amongst  others  to  Mr.  Hersey, 
who  eventually  purchased  it  for  £485.  Plaintiff  gave  Mr.  Hersey 
an  order  to  view  the  house  in  January,  1905,  but  he  did  not 
purchase  at  that  time.  Shortly  after  witness  put  up  at  auction 
24.  Hotham  Road.  For  this  house  Mr.  Hersey  negotiated,  but 
he  did  not  purchase  it,  and  then  he  came  back  to  No.  16.  Plain- 
tiff added  that  he  advised  defendant  that  Mr.  Heisey  was  after  the 
house.  Ho  had  an  interview  with  defendant  and  agreed  that  as 
he  was  about  to  sell  24,  Hotham  Road  for  £480  he  would  accept 
ccmn.ission  of  £14  lOs.  on  the  sale  of  No.  16  if  that  house 
was  sold  for  £485. 

In  reply  to  the  Judge,  defendant  said  another  firm  of  house 
agents,  Messrs.  Ellis,  Copp  and  Co.  had  claimed  commission  on 
the  sale  of  the  house,  on  the  ground  that  they  introduced  the 
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purchaser.  He  said  he  was  willing  to  pay  commission  to  some 
one,  but  he  was  not  willing  to  pay  the  aonount  claimed  by  plain- 
tiff. 

Mr.  F.  Taylor,  plaintiff's  solicitor,  giving  evidence  on  oath, 
said  he  acted  for  defendant  in  the  matter  of  transferring  the 
property  after  the  sale.  Mr.  Carwithen  never  disputed  then  that 
Mr.  Hobday  was  the  agent  who  effected  the  sale. 

The  Judge  (to  defendant) :  Do  you  dispute  that  you  agreed 
to  these  terms  of  Mr.  Hobday  ? 

Defendant :  Yes.  Immediately  I  received  this  letter  I  in- 
structed my  man  to  inform  Mr.  Hobday  that  unless  he  was 
willing  to  sell  the  house  on  the  same  terms  that  I  had  com- 
municated to  all  the  other  agents  in  Putney,  namely,  2^  par 
cent.,  he  was  not  to  proceed. 

P-aintiff's  clerk  said  that  after  Mr.  Hobday's  letter  was  re- 
ceived by  defendant,  Mr.  Carwithen  telephoned  witness,  "Will 
you  tell  Mr.  Hobdav  that  the  price  I  want  for  the  house  is 
£550." 

The  Judge  found  for  the  plaintiff  for  the  amount  claimed. 


BATCHELAR  V.   WALFORD. 

Chancery  Division — Mr.  Justice  Farwell. 

*     1903-March  22.]  [**  Estates  Gazotte,"  Mareh  31, 1906. 

Auctioneer— Claim  against  for  selling  stored  furniture — 
Action  by  auctioneer  for  indemnity. 

This  was  an  action  by  Messrs.  Batohelar  and  Son,  Ltd.,  of 
Croydon,  to  leoover  from  the  defendant,  of  Mark  Lane,  the  sum 
of  £169  odd. 

It  appeared  that  on  June  6,  1905,  Mr.  J.  Dickson,  a 
traveller,  of  25,  Crutched  Friars,  brought  an  action  in  the  Croy- 
don County  Court  to  recover  £100  damages,  being  the  value  of 
some  furniture,  from  Messrs.  Batchelar.  The  defendant  in  the 
pi^esent  action  was  joined  as  a  third  party,  but  Judge  Russell, 
after  hearing  a  lengthy  legal  argument,  struck  Mr.  Walford  out 
of  the  action.  From  the  evidence  given  in  the  County  Court  it 
appeared  that  Mr.  Dickson,  who  was  living  at  Duppas  Hill, 
decided  to  leave  Croydon,  and  Messrs.  Baitchelar  agreed  to 
reniove  the  furniture  for  £2,  with  an  additional  charge  of  lOs. 
per  month  for  storage.  Tliere  was  a  clause  in  the  a^eement 
to  the  effect  that  the  goods  should  not  be  gnen  up  without  the 
■^Titten  consent  of  Mr.  Dickson  or  while  there  were  any  arrears. 
In  Februarj',  1904,  Mr.  Dickson  wanted  to  pay  a  premium  on  a 
life  insurance  policy,  and  for  that  purpose  he  borrowed  £20 
from  Mr.  Walford  en  an  I.O.U.  As  a  security  ho  gave  the 
furniture  that  was  then  stored  with  Messrs.  Batchelar.  Knowing 
that  the  goods  oould  not  be  given  up  without  his  consent  in 
writing  Mr.  Dickson  took  no  notice  of  a  letter  written  to  him 
by  Messrs.  Batchelar  saying  that  Mr.  Walford  had  informed 
tlwm  that  he  had  purchased  the  furniture.  When  Mr.  Dickson 
wrote  U^  Messrs.  Batchelar  some  time  afterwards  to  ascertain  what 
was  owing  for  etorage  he  was  referred  to  Mr.  Walford,  who  in- 
formed  him   that  the  furniture  had   been  disposed  of.     Messrs 
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ch^lai:    admitted   purchasing  the  goods,  but  said   that   they 
.  sold  them  again  for  £36.     They  were  sold  privately,  whereas, 


Batch^lai: 

had  1  _ 

according  to  the  agreement  they  should  have  &een  sold  publicly, 

if  there  were  any  arrears.     The  defence  was  that  Messrs.  Batchelar 

must  have  received  a  letter  authorising  them  to  sell  the  furniture. 

The  goods  could  not  have  been  worUi   £100.     Subsequently  his 

Honour   gave    iudgment  for    Mr.    Dickson    wii^    damages  £70. 

It  was  a»  a  result  of  this  that  Messrs.  Badielar  sued  Mr.  Walford. 

Mr.  Colam  was  counsel  for  the  plaintiffs,  and  Mr.  Boxall,  K.C., 
and  Mr.  J.  Cranston  appeared  for  the  defendant. 

Evidence  similar  to  that  adduced  in  the  County  Court  was 
given,  although  Mr.  Dickson  was  not  called.  , 

Mr  Walfora  stated  that  he  saw  Mr.  Sharp,  plaintiff's  auction- 
eer, and  asked  him  what  he  could  do  with  nis  memorandum  of 
charge  Mr.  Sharp  replied  that  he  could  sell  the  furniture,  take 
it  away,  or  sell  it  to  them  (Messrs.  Batchelar), 

Mr.  Sharp  was  calltrd  and  denied  this. 

His  Lordship,  without  imputing  perjury  to  Mr.  Walford, 
said  he  could  not  accept  defendant's  statement  as  against  that  of 
Mr.  Sharp 

With  the  exception  of  the  third  party  costs  and  £9  10s.,  the 
amount  charged  for  storing  by  Messrs.  Batchelar,  which  had 
been  allowed  on  the  counterclaim  in  the  County  Court,  judgment 
was  given  for  the  plaintiffs,  with  costs. 


■GRANVILLE     COLLIERY    COMPANY    V.   BURTON  AND  ASHBY 
LIGHT  RAILWAY   COMPANY   (MIDLAND  RAILWAY  COMPANY). 

Sir  John  EoUeston,  P.P.S.I.,  Umpire. 

1906 -Feb.  9,  March.]  [**  Estates  Gazette,"  Feb.  17,  March  31, 1906. 

Compensatiou — Land  acquired  for  light  railway — Part  of 
colliery — Damages  for  interference  and  disturbance. 

In  this  case  tho  owners  of  the  Oldfield  Colliery,  Midland  Road, 
Sw&dlinoorte,  claimed  £2,610  7s.  in  respect  of  land  acquired  by 
the  railway. 

Mr.  Montague  Shearman,  E.C.,  and  Mr.  McCardie  represefnted 
tha  Granville  Colliery  Company,  and  Sir  Edward  Boyle,  K.C., 
M.P.  (instructed  by  Messrs.  Beale  and  Company,  of  Westminster 
and  Birmingham)  appeared  for  the  railway  company. 

Mr.  George  Stephenson  Bragge,  mining  engineer  and  manager 
of  the  Granville  Colliery  Company,  said  under  the  property 
affected  by  Mr.  Hilton's  lease,  there  was,  he  estimated,  965,000 
tons  of  ooal.  The  reasonable  output  from  the  colliery  was  150 
tons  a  day.  At  that  output  the  life  he  gave  the  colliery  was  29 
jeai-s.  The  length  of  the  lease  was  20  years.  The  dead  rent 
was  £20,  and  the  surfi^^e  rent  £35.  The  necessary  output  to 
-earn  the  dead  rent  \\ould  be  110  tons  daily.  Tliere  were  five 
seams.  The  :it)yalties  were: — Block  ooal,  3d.  per  ton;  Little 
Woodfield,  3d. ;  Woodfield,  2d.  ;  Stockings,  2d.  ;  and  the  Eureka, 
2d.  The  ooal  was,  generally  speaking,  manufacturing  ooal,  but 
the  Eureka  was  good  house  ccal.  There  was  a  good  market  in 
the  district.     The   present  sidings   were  adequate.     But,  if    the 
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three  points  whidi  controlled  the  sidinop  had  to  be  moved  30ft. 
up  owing  to  the  company's  bringing  their  line  across,  it  would 
so  lessen  the  standing  room  as  to  make  the  roads  inadequate 
for  tlu;  dealing  with  the  traffic.  The  only  way  out  was,  he  sug- 
gested, to  move  the  screen  and  the  sidings  on  30ft.  He  had  gone 
through  the  prices  of  Mr.  Simpson  for  the  re-modelling  of  the 
sidings,  and  he  agreed  with  them.  The  tram  service  coming 
down  a  1  in  14  gradient  would  be  a  serious  hindrance  to  the 
working  of  the  collieiT",  and  would  also  increase  the  danger  to 
the  proprietors,  workmen  and  horses  working  the  trucks.  He 
bt»liev(  d  that  it  would  be  -necessary  to  have  an  additional  work- 
man at  SOs.  a  week.  To  carry  out  the  necessary  alterations  the 
colliery  would  be  thrown  idle  for  a  month,  and  for  this  he 
assessed  the  damage  at  £100. 

Mr.  Simpson  estimated  £1,171  13s.  as  compensation  for  inter- 
ference and  £100  as  compensation  for  distJirbanoe,  while  the 
alterations  w^re  being  carried  out. 

Mr.  William  Hilton,  son  of  the  lessee  of  the  colliery,  stated 
that  the  lease  was  acquired  on  October  29.  Soon  afterwards: 
the  shaft  collaijsed  from  top  to  bottom,  and  it  was  not  until 
August,  1905,  tliat  they  began  a  regular  output.  The  daily  pro- 
duction was  80  tons,  and  they  had  a  ready  market.  On  under- 
groand  equipment  they  had  spent  £9,710. 

Mr.  Edward  John  Siloock  valued  the  land  at  30s.  a  yard,  and 
in  all  essentials  his  valuation  was  similar  to  that  of  the  last 
witness.  , 

Mr.  Orton  submitted  a  valuation  for  the  building  alterations  re- 
quired, which  also  coincided  with  those  of  other  valuers. 

Mr.  E.  Lovell  Clare  bore  out  the  previous  witness's  statements. 

For  the  railway  company,  Sir  Edward  Boyle  called  the  follow- 
ing evidence. 

Mr.  J.  S.  Rowland  said  that  the  value  of  the  land  was  £103 
19g.,   the  price  being  at  the  rate  of  5s.   per  yard. 

By  Mr.  Shearman :  He  believed  that  one  or  two  selected  plots 
in  the  Market  Place,  if  cleared  and  sold,  would  fetch  a  price  of 
40s.  a  yard.  Land  in  the  Market  Place,  however,  was  much  more 
valuable  than  in  Midland  Head. 

Mr.  Harry  German  put  the  value  of  the  land  at  4s.  a  yard — 
£75  12s.,  and  with  the  percentage  £83  2s. 

In  cross-examination,  witness  put  the  maximum  value  of  sitea 
in  the  Market  Place  at  25s.  He  did  not  think  that  the  fact  of 
th'^  light  railway  runnini^  by  the  siding  would  cause  any  addi- 
tional inconvenience  or  expense  in  dealing  with  any  output  from 
th^  colliery  less  than  500  tons. 

Mr.  John  Lowe,  of  Derby,  assistant  engineer  to  the  Midland 
Railway  Oompany,  aaid  that  in  Swadlincote  there  were  two  gradi- 
ents on  the  light  railway  of  a  steeper  gradient  than  that  of  the 
north  side  of  the  bridge,  and  there  was  another  in  Church. 
Gr&sley  which  was  1  in  11.  He  had  prepared  a  plan  for  the  re- 
arrangement of  the  siding,  which  would,  he  believed,  be  quite 
as  easy  to  work,  and  which  could  be  carried  out  for  £76  if 
laid  out  in  such  style  as  the  Midland  Company  would  themselves 
have  laid  out  a  yard. 

Witness  was  searchingly  questioned  by  counsel  as  to  the 
amount  of  traffic  which  would  be  run  on  the  light  railway.     Would 
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it  be  a  tram  every  quarter  of  an  hour  ?  He  thought  not.  More 
likely  every  hour.  Counsel  scouted  the  idea.  £200,000  had,  he 
suggested,  been  spent  on  the  scheme,  and  they  would  want  a  better 
service  than  one  tram  per  hour  to  make  it  pay.  Witness  de- 
murred at  tJie  amount  suggested,  but  was  confident  that  it 
would  not  be  a  quarter-hour  servxice. 
The  Umpire  awarded  £1,055. 


SABINE   V.    MIDLAND   RAILWAY   COMPANY. 

Sir  John  Rolleston,  P.P.S.I.,  Arbitrator. 

1906— March.]  ["  Estates  Gazette,"  March  3,  31, 1906. 

Compensation  —  Frontage  land  —  Acquisition  for  light 
railway  purposes  —  Depreciation  and  consequential 
damage. 

This  was  a  case  to  determine  the  price  to  be  paid  in  respect  of 
a  long  strip  of  frontage  property  belonging  to  Mr.  Sabine,  of 
Swadlincote,  and  which  was  being  acquired  for  railway  purposes. 
The  evidence  now  given   included  the   following:  — 

Mr.  William  Henry  Simpson  stated  that  the  area  of  the  whole 
property  measured  7,261  square  yards,  while  the  piece  proposed  to 
be  taken  comprised  1,763  yards.  Swadlincote  was  a  very  rapidly 
growing  place,  and  the  price  of  land  was  high.  At  the  point 
where  the  vendor's  property  was  situated,  the  company  proposed 
to  acquire  1,763  yards,  and  he  estimated  its  value  at  30s.  per 
square  yard — £2,644  10s.,  which,  with  the  ten  per  cent,  for  com- 
pulsory sale,  £264  9s.,  made  up  the  total  of  £2,908  198.  But  there 
was  also  very  serious  depreciation  to  the  residue  of  the  vendor's 
land  by  reason  of  the  acquisition  of  the  frontage.  He  divided 
the  land  up  into  two  plots,  and  in  the  case  of  a  piece  of  land 
of  1,872  yards,  he  estimated  the  depreciation  at  £1  per  yard 
— £1,872.  To  a  piece  of  436  square  yards'  extent,  used  at  the 
present  time  for  the  storage  of  machinery,  he  estimated  the  de- 
preciation at  £10&— 5s.  per  yard.  The  total  depreciation  of  the 
land,  therefore,  was  £1,981.  By  the  acquisition  of  the  land  the 
values  of  the  residences  occupied  by  Dr.  Palmer  and  Mr.  Sabine 
would  be  depreciated.  This  he  estimated  at  £7  10s.  on  the 
annual  value  of  Dr.  Palmer's  house,  and  £6  on  that  of  Mr. 
Sabine.  This,  capitalised,  made  totals  of  £187  10s.  and  £125. 
Considerable  excavation  and  other  work  would  have  to  be  effected 
to  the  gardens  in  front  of  these  houses  to  restore  them  to  a  proper 
position,  and  he  estimated  the  cost,  including  incidental  work, 
at  £350.     His  total  valuation  was  £5,562. 

The  estimate  of  Mr.  E.  Lovell  Clare  for  the  value  of  the 
land,  including  the  ten  per  cent,  for  compulsory  taking,  was 
£2,909;  consequential  damage,  1,872  square  yards  depreciated 
by  the  taking  away  of  the  road  frontage,  and  general  damage 
by  the  construction  of  the  new  road  or  an  embankment,  at  £1 
per  square  yard,  £1,872 ;  436  square  yards  of  land  depreciated 
in  value  by  the  buUding  depth  being  reduced,  5s.  per  square 
yard,  £109 ;  a  total  of  £1,981.  The  residence  occupied  by  Dr. 
Paimer,  the  garden   and  vineries,   greenhouse,  etc.,  depreciated 
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in  value  £10  per  ammm,  and  that  of  Mr.  Sabine  at  £7  10s.  by 
20  veais'  paichase,  a  total  ol  £350.  He  estimated  the  cost  of 
works  for  excavatioin  and  new  walling  garden  entrances,  and 
re-lianging  entrances  gates,  at  £350. 

Mr.  J .  Tudor  Walters  gave  his  estimate  of  the  valuation  of 
the  laud  to  be  taken  by  the  company,  and  the  consequential 
damage  at  £5,385  9s. ;  value  ol  the  land  taken,  £2,008  19s.  The 
depreciation  he  estimated  at : — 1,872  square  yards  of  land, 
damaged  by  loss  of  road  frontage  and  tne  construction  of  an 
approach  road  on  the  embankment,  of  £1  per  square  yard, 
£1,872  ;  436  square  yards  damaged  by  reduction  of  building  depth 
at  2s.  6d.  per  yard,  £54  lOs.  ;  damage  to  the  two  residences, 
gardens,  etc.,  above  £250 ;  and  estimated  cost  of  new  fence  wall 
and  necessary  alterations.  £300. 

Mr.  G.  J.  Orchard,  of  Ashby,  gave  as  his  estimate  £6,422  19s., 
diilering  only  from  the  last-named  in  his  computation,  of  the 
damage  to  the  house  property  £287  10s.  instead  of  £250. 

For  the  railway  company,  Mr.  A.  B.  Stenning  said  that  a 
piece  of  land,  opposite  the  piece  acquired  might  be  a  controlling 
criterion  of  the  price  of  the  other,  and  he  was  in  a  position  to 
give  the  Umpire  the  price  of  a  plot  of  land  whidh  was  for 
sale  opposite  the  piece  the  company  had  acquired  in  Midland 
Road.  He  did  not  think  that  the  alterations  the  company  pro- 
posed to  make  to  the  property  in  front  of  the  houses  would 
seriously  depreciate  the  value  of  the  whole  property,  though, 
doubtless  the  tenant  would  ask  for  a  reduction.  Of  a  plot  of 
3,000  square  yards,  it  was  proposed  to  acquire  1,216  square  yards. 
This  land  he  valued  at  4s.  a  yard— £267  for  that  piece  of  land. 
The  1,800  yards  left  at  back  he  reckoned  at  half— 2s.  a  yard. 
The  next  piece  of  land  he  put  at  a  similar  value — £28  2s. 
with  the  percentage.  The  price  of  the  land  taken  in  front  of 
the  houses  he  put  at  £106 — 128.  6d.  a  yard — and  the  percentage. 
He  put  the  damapje  to  the  houses  at  £5 — £100  capitalised.  The 
piece  of  land  higher  he  estimated  at  IO3.  a  yard— £46  15s.  He 
also  estimated  the  damage  to  the  stalls  or  sheds  on  the  land 
at  £25  each.  The  damage  to  the  retaining  wall,  etc.,  in  front  of 
the  houses,  he  estimted  at  £170.  He  thought  £948  was  full  com- 
pensation for  plaintiff's  claim. 

Mr.  Chas.  Harrison,  Mr.  J.  S.  Rowland  and  Mr.  C.  F.  Under- 
bill   also  gave  evidence. 

Tht  Arbitrator  awarded  £2,963  18s. 


LONDON   COUNTY   COUNCIL   V.   WESTMINSTER    ASSESSMENT 
COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1906— March.]  [**  Estates  Gazette,"  March  31, 1906. 

Eating — Assessment — Shop. 

In  this  case  the  London  County  Council  appealed  against  the 
rating  of  214,  Piccadilly. 

Sir  Edward  Boyle,  K.C.,  M.P.,  represented  the  Council ;  Mr. 
G,  M.  Freeman,  K.O.,  and  Mr.  Courthope  Munroe  the  Assess- 
ment Committee ;   and  Mr.    S.  Meyer  the  ratepayer. 
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Mr.  A.  B.  Garrett  said  the  shop  was  double  fronted,  with  24ft. 
fn  ntage  and  side  entrance  to  upper  floors.  If  th^  property  was  to 
let  he"  thought  £750  per  annum  would  readily  be  paid,  tenant 
doing  repairs.  Witness  added  that  he  did  not  know  the  premises 
were  coming  down  in  eighteen  months,  although  he  had  been 
concerned  with  setting  back  the  next  door  premises. 

The  Chairman  thought  the  Court  ought  to  be  informed  of  such 
a  fact. 

The  Court  ultimately  allowed  the  appeal,  the  gross  to  be  £650, 
rateable  £459. 

Mr.  Howard  Martin,  Mr.  O.  H.  Giddy,  Mr.  James  Boyton  and 
Mr.  Hency  C.  Newmarch  were  retained  for  the  respondents. 


HUSSEY  V.   MARTLBBONB   ASSESSMENT   COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

19(»-March.]  ["  Estates  Gazette,"  March  31, 1908. 

Eating — Assessment — Public-house. 

This  was  an  appeal  against  the  assessment  of  £700  gross  on 
the  Union  Tavern,  2,  King's  Cross  Road,  W.C,  occupied  by 
Mr.  W.  H.  Hussev. 

Sir  Edward  Clarke,  K.C.,  M.P.,  and  Mr.  Walter  C.  Ryde  repre- 
sented the  Committee ;  Mr.  Edward  Morten  appeared  for  the 
appellant. 

Mr.  John  Marks  gave  a  valuation  and  details  of  takings  and 
expenditure. 

Mr  Chas.  R.  TjOwo  said  he  had  investigated  the  takings  for 
the  last  four  years,  and  in  view  of  the  depression  of  trade,  took 
ten  per  cent,  of  the  gross  receipts  in  the  last  year  and  arrived 
at  a  gross  assessment  of  £547. 

The  Court  allowed  the  appeal,  with  costs,  fixing  the  gross 
at  £599  aTid  the  rateable  at  £499. 

Mr.  James  Haxell  and  Mr.  Wm.  Eve  were  retained  for  the 
Union 


EX  PARTE   PETER  WALKER  AND   SON   AND  OTHERS,  IN  THE 
MATTER   OF  THE   LICENSING  ACT,   1904. 

Liverpool  County  Court — His  Honour  Judge  Collier. 

190e-MarclLj  ["  Estates  Gazette,"  April  7,  1906. 

Licensiner — Eefusal  of  licence — Apportionment  of  com- 
pensation. 

In  this  case  Messrs.  Peter  Walker  and  Son,  brewers,  of  Liver- 
pool and  Warrington,  and  the  Liverpool  Corporation  presented 
a  petition  to  the  Liverpool  County  Court,  under  the  Licensing 
Act  of  1904,  for  the  api)ortionment  of  an  award  of  £623,  made  by 
the  authorities  at  Somerset  House  for  compensation,  in  the  case 
of  the  ante-1869  beerhouse,  3,  Pilgrim  Street,  Liverpool,  the 
licence  of  which  was  refused  at  the  annual  licensing  sessions  in 
February,  1905. 

When  the  case  was  before  the  Justices,  claims  were  made 
amounting  to  about  £1,000,  which  the  Inland  Revenue  authori- 
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ties  reduced  to  £623,  whicli  amount  they  awarded  without  any 
apportionment,  hence  the  present  appeal.  Mrs.  Annie  Jones 
held  a  lease  from  the  Corporation  for  75  years  from  February 
1850,  at  a  peppercorn  rent,  Messrs.  Peter  Walker  and  Son  had 
a  lease  for  ten  years  from  Mrs.  Jones  from  July,  1903,  at  £30 
a  year  rent,  and  Mrs.  Gastrell  was  Messrs.  Walker's  tenant  at 
£30  a  year,  subject  to  a  quarterns  notice  to  quit.  At  the  time 
of  the  granting  of  the  lease  in  1850,  there  was  no  licence 
attached  to  the  premises. 

Mr.  Greer  (instructed  by  Messrs.  Edwin  Barry  and  Co.,  ol 
Liverpool)  appeared  for  Messrs.  Peter  Walker  and  Son  and 
Mrs.  Gastrell.  Mr.  Leslie  Scott  (instaructed  by  Mr.  R.  D. 
Cripps,  assistant  town  cletrk,  for  the  Corporation  of  Liverpool) ; 
and  Mr.  Rigby  Swift  (instructed  by  Messrs.  North,  Kirk  and 
Co.,   of  Liverpool)  for  Mrs.   Annie  Jones. 

On  behalf  of  Messrs.  Peter  Walker  and  Son  and  Mrs.  Gastrell, 
Mr.  Greer  called  Mr.  J.  H.  Towaley,  whose  valuation  was  as 
follows :  — 

Messrs.  Walker's  interest     £234    0    0 

Mrs.    Jones'    interest       262    0    0 

Corporation  of  Liverpool's  interest    4    0    0 

Mrs.  Gastrell'e  interest 123    0    0 

Total £623    0    0 

Mr.  Robert  W^ylie  gave  the  following  valuation :  — 

Messrs.   Walker's    interest      £196  17  6 

Mrs.  Annie  Jones'  interest    292  12  6 

Corporation  of  Liverpool's  interest    4   2  1 

Mrs.    Gastrell's    interest       129    8  0 

£623    0    0 
On  behalf  of  the  Corporation,  Mr.  Leslie  Scott  called  Mr.  F. 
J.  Kirby,  his  valuation  being:  — 

Messrs.  Walker's  interest     £74  0  0 

Mrs.   Annie  Jones'  interest     249  0  0 

Corporation  of  Liverpool's  reversionary  interest     267  0  0 

Mrs.  Gastrell's  interest    33  0  0 

£623    0    0 
Witness's  detailed  valuation  of  the  Corporation's  interest  wae 
as  follows  :  — 

Estimated  rent  of  the  beerhouse,  £11  a  week  takings, 

by  four  weeks,  rent  per  annum    £44    0    0 

Less  outgoings,   15  per  cent 6  10    0 

Net   rent       37  10    0 

On  the  5  per  cent,  table  in  perpetuity,  £37  10s.,  by  20 
years'  purchase,  equals  £783  licensed  Talue,  but  the  de- 
ferred value.  20  years  hence,  on  the  5  per  cent,  table, 
equals  years'  purchase    8.54 

Licensed  value  in  reversion      £320    5    0 

Less  the  value  of  the  premises  as  unlicensed— 
Estimated  rental  value  after  the  necessary  al- 
terations, 88.  a  week,  or  per  annum     £20  16    0 

Less  outgoings,  one-third     6  18   8 

£13  17 
In   perpetuity,  on   6   per    cent,   table,   deferred 

20  years,  equals  years'  purchase     6.38 

£87  16   5 
Deduct  for  cost  of  alterations  £70,  discounted 
into  present  money,  on  3i  per  cent,  table,  £70 

by   .502      35    0   0 

52  16   5 

Value  of  Corporation's  reversion    £267   8   7 
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On  behalf  of  Mrs.  Annie  Jomee.  Mr.  Rigby  Swift  called  Mr. 

Peter  Davies,    whose  valuation  of   the  lessee's   interest  was   as 

follows :  — 

Gross  annual  rent  from  Messrs.  Peter  Walker  and  Son     £30    0    0 
Less  outeroings,  10   per  cent 3    0    0 

£27    0    0 
For  eight  years  on  4  per  cent,  table,  years'  purchase  6.42 

Beverbion  at  the  end  of  eight  years  of  Messrs.  £173    6    0 

Walker's  lease,  rent  of  beerhouse,  10  per  cent. 

of  £520,  amount  of  annual  takings,  say    £50    0    0 

Less  10  per  cent.,  outgoings      , 50    0    0 

£45    0    0 
For  12  years,  residue  of  lease  from  Corporation, 

deferred  eight  years,  years'  purchase    7.03 

316    6    0 

Value  of  the  premises  as  licensed     £489  12    0 

Less  value  without  licence— 
Bental  value,  say  8s.  6d.  a   week,  per  annum  £22   2   0 
Less   outgoings,    one-third       7    7    0 

£14  15    0 
For  20  years  of  lease,  on  6  per  cent,  table,  years' 
purchase     11.47 

£169    3    0 

Deduct   cost   of   alterations,   say      29   3   0 

140    0    0 

£349  12   0 

Value  of  Mrs.  Jones'  interest,  say     £350   0   0 

His  Honour  gave  judgment  afi  follows  : — ^In  this  case  a  lump  sum 
of  £623  was  assessed  by  the  Commissioners  of  Inland  Revenue, 
but  no  di^'^sion  was  made  amo«ngst  the  claimants  for  compen- 
sation. The  Commis8io(ner5  informed  me  that  they  fixed  the  value 
of  the  ppemnses  at  £783,  as  licensed,  and  that  they  deducted 
£160  as  the  value  of  the  premises  without  a  licence,  leaving 
£623.  The  Commissioners  had  before  them,  I  understand,  the 
fact  that  four  parties  were  claiming.  It  seems  to  me  to  be 
obvious  that  those  who  fixed  the  amount  of  compensation  should 
also  divide  it.  The  figures  of  the  Commissioners  do  not  help 
me,  as  I  have  no  information  as  to  how  the  £783  or  the  £160 
was  arrived  at.  I  ha\'e  only  a  fixed  sum  of  £623  before  me,  and 
whatever  my  opinion  may  be  on  the  facts,  and  on  the  arguments 
put  before  me,  I  must  make  my  figures,  somehow  or  other,  fit  in 
so  as  to  make  £623.  Accuracy  under  such  circumstances  in  out 
of  the  question.  All  one  can  do  is  to  consider  the  figures  given 
in  evidence  and  the  arguments  adduced,  and  to  make  the  best 
division  one  can  under  the  circumstances.  As  an  illustration 
of  the  divergence  of  very  skilful  valuers  who  were  before  me, 
one  valued  the  claim  of  the  Corporation  at  £4  2s.  Id.  and 
another  at  £266.  I  may  here  remairk  that  the  enquiry  before 
me  must  have  been  an  extremely  expensive  one,  but  the  whole 
of  it  might  have  been  saved  if  the  persons  who  assessed  the 
lump  sum  had  also  assessed  the  details.  As  I  have  stated 
above,  the  division  I  am  going  to  make  must  not  be  considered 
the  best  possible  one,  but  only  the  best  I  can  make  after 
going  carefully  through  my  notes  of  the  figures  given  to 
me,  and  the  arguments  of  counsel.  I  divide  the  £623  as  fol- 
lows :  — To  Mrs.    Jones,    £260 ;    to  the    Corporation,    £210 ;    to 
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MesfiiB.  Walker's,  £110 ;  to  Mre.  Gastrell,  £43.  I  think,  subject 
to  anything  oouiiJBel  may  say,  each  party  ought  to  pay  their  own 
ooets  under  these  circumstances. 


TRUSTEES  OF    COPLAND    SUDBURY    VILLAGE    HOSPITAL  V. 
MIDDLESEX  COUNTY  COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator. 

190e— March  21,  April]  V*  Estates  Gazette,"  March  34,  April  7,  1906. 

Compensation — ^Land  and  buildings   acquired  for  light 

railway — Frontage  and  back  land. 

This  was  a  case  in  which  the  trustees  of  the  above  hospital 
claimed  comT>ensation  in  respect  of  certain  land  and  property 
in  Harrow  Road,  Wembley,  which  had  been  oompulsorily  ac- 
quired by  the  Middlesex  County  Council  under  the  powers  of 
their  Light  Railway  Order,   1903.     The  claim  was  for  £1,700. 

Mr.  E.  Morten  (instructed  by  Mr.  Lewis  L.  Whitfield,  1,  Great 
Winchester  Street,  E.C.)  appeared  for  the  claimants,  and  Sir 
Edward  Boyle,  K.C.,  M.P.  (instructed  by  Mr.  Perrin)  appeared 
for  the  Middlesex  County  Council. 

Mr.  Morten  explained  that  the  land  in  question  was  conveyed 
to  the  trustees  by  the  late  Miss  Anne  Copland  in  1871  for  the 
purpose  of  erecting  a  village  hospital,  and  the  building  erected 
tju-reon  was  for  some  time  used  as  a  hospital.  Owing,  however, 
to  circumstances  which  arose,  the  buildins;  had  been  let  since 
1897  at  a  rent  of  £45.  and  the  funds  otherwise  administered 
by  the  charity  in  providing  medical  assistance.  On  March  31, 
1906,  a  notice  to  treat  was  served  in  respect  of  a  small  piece 
of  frontage,  but  in  consequence  of  the  detrimental  effect  the 
takino;  of  this  trip  would  have  had  the  truteee  decided  to  give 
the  Council  notice  to  take  the  whole  under  section  92  of  the 
Lands  Clauses  Act,  1895.  The  property  was  situated  on  the 
south  side  of  the  main  Harrow  Road  some  250  yards  east  of 
Sudbury  and  Wembley  station  on  the  L.  and  N.W.  Railway,  and 
had  a  frontage  of  lOlft.  to  the  road.  The  property  was  also 
quite  near  to  the  Great  Central  Railway  station  at  Wembley 
Hill  and  about  twenty  minutes  from  the  Perivale  station  on  the 
District  Railway. 

Mr.  G.  H.  Ward  said  the  land  in  question  occupied  one  of  the 
finest  positions  on  the  Harrow  Road  for  the  erection  of  shops, 
owing  to  its  proximity  to  the  stations,  and  he  had  no  doubt 
the  land  was  now  worth  £13  a  foot  frontage.  There  was  a  large 
demand  for  shop  property,  the  number  of  shops  there  being  at 
present  much  below  the  average  requirements.  He  gave  the  fol- 
lowinsr  voluation  :  — 

Frontage  of  92ft.  6in.  to  Harrow  Boad,   with   a  depth 
of  100ft.,  at  £13  per  foot  frontage    £1,202  10 

Land  at  rear,  including  stabling,  with  an  area  of 
10.900  sauare  feet,  rental  value    £20 

At  years    purchase     20 

400    0 

£1.602  10 
Ten  per  cent,  compensation    160   5 

f  1,762  15 
Mr.  Howard  Chafeild  Clarke's  figures  came  to  £1,773. 
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Mr.  J.  H.  Oakley  gave  a  total  valoatioa  of  £1,828  (including 
£450  for  the  back  land). 

Mr.  W.  Edward  Woolley  wafi  also  retained  in  the  case  on  be- 
half of  the  claimants^  but  not  called. 

For  the  County  Council,  Sir  E.  Boyle  called 

Mr.  C.  Hayley  Mason,  who  stated  that  in  his  opinion  the 
present  rent  was  the  full  rental  value  on  lease  of  the  property 
in  question.    His  figures  were  as  follows  :  — 

Rental  value  on  lease      £45 

At   years'   purchase      20 

£900 
Deduct  repairs     75 


Add  10  per  cent 82 

£907 

Mr.  J.  J.  Done  gave  evidence  as  to  various  transactions  in  the 
immediate  district  of  the  property.  His  total  valuation  was 
£900. 

Mr.  T.  G.  (Fisher  consideied  £45  was  the  maximum  irent 
which  oould  be  obtained  for  the  property  on  lease.  From  that 
he  deducted  ten  per  cent,  for  insurance,  etc.,  leaving  the  net 
rent  £40.  That  on  the  4^  per  oent.  table  at  22^  yeans'  purchase, 
was  £900.  From  that  he  deducted  £40  for  repairs,  leaving  £860. 
Adding  the  usual  ten  per  oent.  (£86)  gave  the  total  £946,  which 
he  considered  would  be  full  and  fair  compensation. 

Mr.  Chas.  Ovenden  valued  the  property  as  follows :  — 

Bental  value  on  agreement,  per  annum    £60 

Deduct  repairs    5 

£45 
Years'  purchase    20 

£900 
Deduct   present    repairs       60 

£860 
Ten  per  cent 85 

£935 
The  Arbitrator  awarded  £1,269. 


COLEMAN    AND    SMITH    V.     MIDDLESEX    COUNTY  COUNCIL. 

Mr.  Daniel  Watney,  P.P. S.I. ,  Sole  Arbitrator. 

1906-March  15,  ApriL]  ["  Estates  Gazette,"  March  24,  April  7. 190«. 

Compensation — Frontage  acquired  for  light  railway  pur- 
poses— Depreciation. 

This  was  a  case  in  which  Mrs.  Coleman,  lessee  of  17,  Station 
Road,  and  Mr.  J.  E.  Smith,  of  19,  Station  Road,  New  Southgate, 
claimed  compensation  in  respect  of  a  small  strip  of  frontage  which 
was  required  for  the  nurpose  of  road  widening  under  the  powers 
of  the  County  Councirs  Light  Railway  Order. 

The  claim  of  Mrs.  Coleman  was  taken  first. 

11 
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Mr.  Cha8.  Muskett  pat  the  value  of  the  strip  at  £23  58.,  depre- 
ciation £56,  works  £4  4s.,  total  £83  9s. 

Mr.  J.  Chandler  gave  a  total  valuiation  of  £03  10s. 

For  the  County  Council,  Mr.  C.  Hayley  Mason  put  the  deprecia- 
tion and  value  of  land  taken  at  £15,  works  £3,  total  £18. 

Mr.  Charles  Ovenden  put  the  total  compensation  that  should 
be  paid  at  £20. 

Mr.  Norman  Garrard  pat  the  total  at  £23. 

In  the  case  of  Mr.  Smith,  the  strip  of  forecourt  was  valued 
at  the  same  amount  as  in  the  previous  case. 

Mr.  C.  Hayley  Mason,  in  view  of  the  fact  that  the  lessee  was 
in  possession,  added  £2  as  tenant's  oompensatioBi,  making  the 
total  £20. 

Mr.  Ovenden  agreed  with  this,  and  Mr.  Garrard  put  the 
amount  of  compenfiation  at  £25. 

The  Arbitrator  awarded  Mrs.  Ooleman  £31,  and  Mr.  J.  E.  Smith 
£43. 


HOOPER  V.   MIDDLESEX  COUNTY  COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator. 

1906— March  8,  ApriL]  ["  Estates  Gazette,"  March  10,  AprU  7, 1908. 

Compensation — Cottages — Leasehold — Acquisition    for 
light  railway. 

This  was  a  claim  in  re6x>ect  of  73,  75  and  77,  High  Road,  New 
Sout-hgate,  three  cottages,  let  at  Os.  per  week  each,  and  held  on 
lease  ior  7Z  years  unexpired  at  a  ground  rent  of  £5  each. 

Mr.  Austin  was  counsel  for  uie  claimant,  and  Mr.  B.  W. 
Haorper  for  the  County  Council . 

Mr.  Francis  H.  Box  put  the  rental  values  at  Us.  per  week  per 
house,  or  £85  16s.  per  annum.  From  that  he  deducted  ground 
rent  £39  Is.  9d.,  leaving  £46  148.  3d.,  which  he  took  for  73 
years  on  the  six  per  cent,  table  at  16i  years*  purchase,  giving 
£770  13s.  9d.     Adding  ten  per  cent.,  his  total  was  £847  15s.  Id. 

Mr.  Howard  Chatfeild  Clarke  put  the  net  rental  at  £43  18s.  3d., 
which,  on  the  six  per  cent,  table,  at  16i  years'  purchase,  was  £724. 
From  that  he  deducted  £15  for  repairs,  giving  £709,  to  which  he 
added  ten  per  cent.,  making  £779. 

For  the  Middlesex  County  Council,  Mr.  C.  Hayley  Mason  took 
the  houses  at  the  rental  actually  paid,  9s.,  which  gave  a  total  of 
£70.  Deducting  outgoings,  ground  rent,  etc.,  his  net  rent  was 
£32,  which  he  capitalised  on  the  eight  per  cent,  table  at  12^ 
years'  purchase,  fnving  £400.  From  that  he  deducted  £40  for 
repairs,  leaving  £360.    Adding  ten  percent.,  his  total  was  £396. 

Mr.  Norman  Garrard  put  the  total  at  £465,  including  the  ten 
per  cent. 

Mr.  Chas.  Ovenden  put  the  total  value  at  £448. 

Mr.  Leslie  R.  Vigers  was  retained  in  the  case,  but  not  called. 

The  Arbitrator  awaorded  £468. 
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PLATTIN   V.   LONDON   COUNTY  COUNCIIi. 

King's    Bench    Division — Mr.    Justice  Bucknill   and   a 
common  jury. 

190e-April  4.]  T  Estates  Gazette,"  April  7, 1006. 

Building  —  Eight    to     support  —  Adjoining     building — 
Neghgent  excavation — Damages. 

This  was  an  action  by  theplaintiff  claiming  £2,000  damages 
from  defendants,  including  £925,  the  cost  of  rebuilding  premises, 
and  £700  loss  of  trade  and  goodwill. 

Mr.  Foote,  K.C.,  and  Mr.  Lewis  Thomas  appeared  for  plain- 
tiff, and  Mr.  Dickens,  K.C.,  and  Mr.  F.  F.  Daldy  for  the  de- 
fendants. 

Plaintiff  is  the  lessee  and  occupier  of  175,  Mare  Street,  Hackney, 
where  he  carried  an  the  business  of  a  provision  dealer.  De- 
fendants are  the  owners  of  land  and  premises  adjacent  to  plain- 
tiff's premises.  Plaintiff  said,  in  l^vember,  1904,  defendants 
wrongfully  removed  the  adjoining  buildings  and  wrongfully  and 
carelessly  left  the  walls  and  made  excavations  in  a  negligent 
manner  and  without  proper  support.  In  consequence  plaintiff^s 
premises  were  deprived  of  support  and  were  badly  shaken  and 
rendered  unsafe  and  dangerous  and  a  portion  of  the  x>arapet  was 
torn  down.  In  consequence  of  the  defendants*  work  the  defend- 
-ants  served  plaintiff  with  a  dangerous  structure  notice  requiring 
him  to  do  certain  things  for  the  safety  of  the  buildings.  Foir  these 
acts  plaintiff  claimed  damages. 

Defendants  by  their  defence  said  they  ac(^uired  their  premises 
for  the  purpose  of  street  improvments.  Whilst  they  were  taking 
down  the  premises  they  suddenly  collapsed.  Defendants  denied 
that  they  wrongfully  or  carelessly  removed  the  walls  or  made 
the  excavations  alleged.  With  the  exception  of  the  parapet  de- 
fendants said  n)o  portion  of  plaintiff's  house  was  supported  by 
defendants'  buildings.  Defendants  said  tJiat  plaintiff's  building 
was  in  no  way  affected  by  the  collapse  of  their  buildings.  They 
denied  all  the  plaintiff's  allegations.  In  the  alternative  de- 
fendants paid  into  Ck)urt  the  sum  of  £51  to  satisfy  plaintiff's 
claim. 

The  expert  witnesses  called  on  behalf  of  the  plaintiff  were  Mr. 
J.  H.  Townsend  Green,  Mr.  C.  H.  Oartwright,  Mr.  W.  N.  Water- 
man, and  Mr.  W.  Bartholomew. 

For  the  defendants,  Mr.  A.  R.  Stenning,  Mr.  Newinham,  of  the 
Valuers'  Department,  Londoin  County  Council,  and  Mr.  Perkins, 
the  district  surveyor,  gave  evidence. 

His  Lordship  said  there  were  two  points  for  the  jury  to  decide, 
^rstly  that  of  liability  and  secondly  that  of  compeinsation.  If 
they  ^und  that  the  defendants  were  not  liable,  of  course  they 
would  not  go  on  to  consider  compensation.  If  they  found  that 
plaintiff  was  entitled  to  recover,  then  the  Question  would  be 
one  of  amount.  There  was  no  doubt  about  the  law  of  support 
wheie  a  person  got  a  house  like  this  built  with  three  others  by 
one  man.  The  house  was  entitled  to  that  support  which  it  had 
had  from  the  adjoining  house.  This  right  to  support  was  one 
which  grew  and  if  it  had  existed  for  over  forty  years  it  did  not 
affect  l3iat  if  he  did  have  that    support.      That  support   could 
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not  be  legally  taken  away  by  the  defendants.  If  the  premises  No. 
176  were  supported  by  No.  173  and  entitled  to  that  support,  and 
if  in  consequence  of  that  support  being  taken  away  the  house  was 
endangered,  then  the  defendants  must  pay.  Had  the  plaintiff 
made  out  his  case  and  established  to  their  satisfaction  that  he 
was  entitled  to  this  support  from  the  adjoining  property  ? 

The  jury  returned  a  verdict  for  the  plaintiff  for  £1,390,  and 
judgment  was  entered  accordingly. 


BOORD  AND  SON  V.  BERMONDSBY  BOROUGH  COUNCIL. 

Clerkenwell  Qnaxter  SesBions. 

190&~March  3a]  T  Estates  GazettOp"  April  7, 1906. 

Eating — Assessment  —Distillery  offices. 

This  was  an  appeal  by  Messrs.  Boord  and  Son  against  their 
assessment. 

Mr.  Frederic  Marshall,  E.G.,  appeared  for  the  appellants, 
and  Mr.  Horace  Avory,  K.C,  and  Mr.  Harper  represented  the 
borough. 

Mr.  Marshall  said  that  the  appeal  was  against  ana.  assessment 
of  gross  £1,700  and  rateable  £1,417  upon  omces,  warehouse  and 
duty-paid  store  in  Tooley  Street,  S.E.  The  old  assessment  (fixed 
by  Provisional  List  in  1901,  when  the  premises  were  first  occu- 
pied) was  gro6s  £1,150,  rateable  £959,  and  there  had  been  no 
change  in  the  premises  since.  In  the  quinquennial  valuation  list 
the  (assessment  was  first  entered  at  gross  £1,955,  rateable  £1,630, 
but  was  reduced  upon  valuation  by  Messrs.  Dinwiddy  and  Sons, 
the  respondents*  valuers,  to  gross  £1,813,  rateable  £1,511. 

As  the  result  of  a  consultation  botweeoi  the  surveyors  on  both 
sides,  the  Assessment  Committee  reduced  to  gross  £1,700  and 
rateable  £1,417. 

Messrs.  Boord  and  Son,  however,  decided  to  appeal  to  the 
present  Court. 

Mr.  F.  W.  Field  gave  his  valuation  at  gross  £1,323,  rateable 
£1,103. 

Mr.  Edward  Stimson  gave  his  valuation  at  gross  £1,284,  rateable 
£1,070. 

The  Court  dismissed  the  appeal  with  costs. 

The  witness  retained  by  the  respcoidents  were  Mr.  Donald  Din- 
widdy and  Mr.  Arthur  Newman. 


SMITH   V.   LINSELL. 

King's  Bench  Division — Mr.  Justice  Bidley  and  a  special 

jury. 

190ft-April  4.]  r  Estates  Gazette,"  April  7, 1906. 

Surveyor — ^Valuation  for  mortgage — Claim  for  damages 
for  alleged  negligence. 

This  was  an  action  by  thei  plaintiff  to  reoover  damages  from 
the  defendant,  a  surveyor,  of  High  Road,  Tottenham,  for  injury 
alleged  to  have  been  sustained  by  the  plaintiff  in  consequence  of 
the  neglijj^noe  of  the  defendant  whilst  engaged  as  his  surveyor. 
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Plaintifi's  case  was  that  the  defendant  was  employed  by  him 
to  advise  plaintiff  as  to  the  vaJue  of  certain  property  at  Chester 
Street  and  Newport  Road,  Leyton,  for  the  purposes  of  a  mortgage 
advance.  Plaintiff  said  that  the  defendant  reported  that  the 
property  was  of  a  total  valae  of  £1,540»  and  was  good  security  for 
£1,040.  Plaintiff  had  advanced  £1,000,  and  he  alleged  that 
the  defendant  had  been  guilty  of  negligence  in  the  matter,  inas- 
much as  the  property  was  not  good  security  for  that  amount. 

Defendant  pleaded  that  he  advised  on  the  facts  before  him,  that 
he  acted  in  good  faith  and  that  he  acted  bona  fide  in  the  matter, 
and  to  the  best  of  his  skill  and  ability. 

The  jury,  after  hearing  the  evidence,  returned  a  verdict  for  the 
defendant,  and  judgment  was  entered  accordingly. 


BBLL  V.   GREAT  NORTHERN   RAILWAY  COMPANY. 

Hatfield  Justicee. 

190e-Maroli.]  C"  Estates  Gazette,*'  April  7, 1906. 

Compensation — Land  acquired  for    railway    purposes — 
Severance  damage. 

In  this  case  Mr.  J.  BeU,  of  Cattlegate  Farm,  Enfield,  claimed 
compensation  in  respect  of  land  taken  and  severance,  in  conse- 
quence of  a  new  line  being  constructed  through  his  farm. 

Mr.  Cecil  WaJsh  (instructed  by  Messrs.  Walton  and  Lee)  ap- 
peared for  Mr.  Bell ;  and  Mr.  £.  G.  Hemmerde  (instructed  by 
Mr.  E.  Mudford  and  Mr.  Rushton,  Great  Northern  Railway 
Company's  solicitors'  department)  was  for  the  defence. 

Mr.  Walsh  said  that  this  claim  was  brought  in  order  to  ascer- 
tain what  Mr.  Bell  was  entitled  to  in  consequence  of  the  com- 
pany having  acquired  some  fifteen  acres  of  land  on  his  farm  for 
the  purpose  of  railway  extension.  Mr.  Bell  wae  the  tenant  of  400 
acres  of  land  belonging  to  Lady  Meuz,  and  his  lease  expired 
at  Michaelmas  next.  The  tenancy  included  what  were  known 
as  Cattlegate  Farm  and  Ouffley  Farm,  and  the  extent  of  the 
land  taken  by  the  company  was  15a.  2r.  27p.  right  through  the 
centre  of  the  farm.  What  Mr.  Bell  claimed  was  £602  16s.  6d.  for 
loss  of  profits  on  his  farm  and  stock  in  consequence  of  the  com- 
pany's taking  possession  of  the  best  strip  of  land  on  the  farm. 
Counsel  then  described  in  detail  the  items  which  made  up  the 
claim. 

Mr.  Bell  described  how,  in  consequence  of  the  railway  dividing 
his  land,  it  would  be  much  more  difficult  and  expensive  to  carry 
on  his  farming  operations.  He  had  already  lost  32  lambs  this 
seaeon,  which  he  said  was  through  people  being  careless  and 
leaving  open  the  gates  so  that  they  strayed  away.  Where  the 
company  had  out  do^vn  trees  the  hedges  had  been  brolren,  and 
the  sheep  had  got  into  the  gaps  and  hurt  themselves. 

Mr.  Hemmerde  questioned  Mr.  Bell  at  great  lengtii,  reminding 
him  that  in  the  original  claim  he  claimed  £13  for  loss  of 
water,  and  that  now  it  had  incjreased  to  £50.  He  had  also 
claimed  insurance  for  his  mares,  but  he  had  never  insured  them 
before.    Another  item  was  £64  for  not  being  able  to  take  his 


Digitized  by 


Google 


166  DIGEST    OP    LAW    AKD 

van  under  .the  bridge,  and  a  great  many  other  things  which 
Mr.  Hemmerde  said  should  not  have  been  chai^ged  at  all. 

Mr.  Tyler  produced  documents  showing  sums  amounting  to 
£472  4s.  lid.,  which  he  said  was  what  Mr.  Bell  would  lose  if  the 
line  came  through  his  farm. 

Mr.  Frederick  R.  Cooke  said  he  had  carefully  prepared  a  state- 
ment of  the  amount  of  da»mas:e  that  would  be  done  to  the  farm 
and  steck  if  the  line  were  cut  through  it.  He  assessed  the 
dam^iges  at  £505  15s.  6d 

Mr.  Hemmerde  asked  this  witness  if  he  had  ever  known  £30 
per  acre  compensation  paid  on  a  one  year's  lease  ? 

Witne&s :  Yes,  I  have  even  known  as  much  as  £40  to  £50,. 
which  wa«  paid  at  .Acton  a  short  time  back. 

Mr.  A.  Humball  also  put  in  an  estimate  of  damage  on  Mr. 
Bell's  behalf,  amounting  to  £426  69.  6d.,  which  he  said  was  a 
very  low  figuro  considering  the  amount  of  injury  which  Mr. 
Bell  would  suffer. 

Mr.  Hemmerde  said  he  considered  that  the  claim  was  a  most 
exaggerated  one,  as  the  original  claim  was  £306  7s.,  and  it  had 
now  risen  to  something  over  £500. 

Mr.  H.  W.  Sadlar,  assistant  engineer  to  the  company,  said 
he  had  prepared  the  plans  for  the  line  from  Enfield  to  Stevenage. 
Running  along  this  farm  of  Mr.  BelPs  they  had  made  provision 
for  two  bridges  to  be  built  and  a  viaduct  so  that  people  could 
get  from  one  side  of  tlie  farm  to  th3  other. 

Mr.  Herbert  Trustram  Eve  said  he  had  never  known  £30  per 
acre  paid  on  a  one  year's  lease.  He  had  carefully  gone  through 
the  farm  in  question  and  the  stock,  and  he  came  to  the  con- 
clusion thait  the  utmost  amount  of  compensation  which  could 
ba  claimed  was  £73  8s.,  that  was  allowing  £24  7s.  for  feeding 
stuffs  and  manures,  as  agiainst  Mr.  Cooke's  £113.  He  had  not 
allowed  anything  for  extra  labour  employed  in  watching  for 
trespassers,  because  that  was  a  matter  that  tlie  company  were  not 
responsible  for.  He  objected  also  to  £3  10s.  being  claimed  for 
eadi  horse  insurance,  because  the  horses  had  not  been  insured 
before.  , 

Mr.  John  Crawter  stated  that,  he  knew  the  farm  and  district 
wsry  well,  and  he  tliought  that  all  the  compensation  Mr.  Bell 
was  entitled  to  was  £83  38. 

The  Chairman  said  they  found  that  Mr.  Bell  was  entitled  to 
£212  10s.  and  £30  ccsts. 


DOWER  V.    COULSON. 

Mr.  Muir  Mackenzie,  Official  Referee. 

190e-March  27.]  ["  Estates  Gazette."  April  7, 1906. 

Commission — Estate  agent — Claim  for  commission  for 
management  of  estate. 

In  this  case  Mr.  Muir  Mackenzie  sat  as  Official  Refeiee  in  a 
case  referred  from  the  High  Court,  in  which  Robert  Smith 
Dower,  iron  merchant,  Banchovy,  Davis  Avenue,  Roundhay, 
Leeds,  wa3  plaintiff,  and  John  Coulson,  auctioneer,  6,  Castle 
Road,  Scarborough,  defendant.     The  claim  of  plaintiff  was  for 
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£110  8s  Id.  Against,  this  Mr.  Caulson  oantended  he  owed  no- 
thing, but  that  he  was  entitled  to  a  counterclaim  of  £62  17s. 
Id. 

Mr.  A.  H.  Marshall  (instructed  by  Messrs.  Sinclair  and  Atkin- 
son, Leeds)  said  that  Mr.  Dower  purchased  in  1900  some  pro- 
perty in  Scarborough  oonsifiting  of  an  old  linoleum  factory.  The 
pr(  perty  was  alter&d  for  smaller  tenancies  and  included  several 
more  or  less  large  warehouses.  The  larger  properties  were  let 
on  leases  arranged  by  Mr.  Do<wer  himself  and  all  payments,  in- 
coming and  outigoingiB  were  kept  in  his  own  hands.  Mr.  Coul- 
son  alleged  that  this  formed  part  of  the  work  he  was  entrusted 
with  by  plaintiff,  who  in  turn  denied  that  and  asserted  that 
defendant  was  only  his  agent  in  respect  of  the  smaller  tenancies. 

Mr.  W.  E.  Steven,  estate  agent,  Scarborough,  gave  evidence 
for  plaintiff. 

Mr.  Coulson  contended  that  he  had  to  manage  the  whole  of  the 
estate.  Witness  said  to  plaintiff  that  the  estate  could  not  be 
managed  on  less  than  five  per  cent,  on  the  rent  roll,  an<l  as  far 
as  he  remembered,  plaintiff  made  no  objection  to  that.  The 
Official  Referee  decided  against  defendant  on  the  counterclaim 
with  regard  to  the  five  per  cent,  commission  on  the  rents 
of  the  whole  of  the  property,  the  commission  fotr  the  discounting 
of  bills  and  the  £10  commission  in  respect  of  the  mortgage. 
He  would  direct  judgment  to  be  entered  on  the  claim  and  counter- 
claim for  £107  IBs.,  together  with  the  costs  of  the  action. 


AERATED    BREAD    COMPANY    V.   ST.   PANCRAS   ASSESSMENT 
COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

190d-March.]  C  Estates  Qazette,"  April  7, 1906. 

Eating — ^Assessment — Bakery  and  stores. 

This  was  an  appeal  by  the  Aerated  Bread  Company  in  regard 
to  their  bakery  and  stores  in  Camden  Road,  N.W.,  the  Assess- 
ment Committee  putting  the  gross  at  £2,325  and  the  rateable 
at  £1,550 

Sir  Edward  Boyle,  K.C.,  M.P.,  and  Mr.  Courfchope  Munroe 
represented  the  respondents ;  Mr.  £.  M.  Konstam  appeared 
for  the  appellantB. 

Mr.  Wadter  Bamett  and  Mr.  Allan  Booth  considered  the  rate- 
able value  £033  and  £068,  and  the  gross  at  £1,400  and  £1,452. 
The  Ecclesiastical  Commissioners  had  granted  the  appellants  a 
new  lease  at  £1,050,  and  a  portion  of  the  fronts^  was  occupied 
by  the  Y.M.C.A.,  and  the  Regent's  Canal  frontage  by  a  firm  of 
colliery  owneis. 

Sir  B.  Boyle  contended  that  the  assessment  had  not,  in  fact, 
been  increased,  as  compared  with  what  it  had  been  for  five  years. 
The  area  of  the  premises  was  1^  acres,  with  three  frontages,  and 
£15,000  had  been  spent  on  them,  whilst  they  oonl'ained  thousands 
of  pounds'  worth  of  machinery. 

Mr.  Chas.  R.  Lowe  and  Mr.  Francis  H.  Rei  were  retained  as 
experts  for  the  respondents. 

The  Court  dismissed  the  appeal,  with  costs. 
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LONDON   COUNTr   COUNCIL  V.  WESTMINSTER  CITY  COUNCIL. 

Clerkenwell  Quarter  Sessions. 

1906-aiaivh.]  [  "  Estates  Gazette,"  April  7, 1908. 

Kating — Assessment —  Restaurant. 

The  Looidon  County  Council  appealed  against  the  rating  of  the 
Adelaide  Cafe  Restaurant,  436,  Strand,  9  to  12,  King  William 
Street,  and  9,  Adelaide  Street,  by  the  City  of  Westminster  Union, 
Messrs.  A.  and  S.  Gatti  being  also  joined  afi  respondents.  The 
overseers  put  the  gross  at  £3,000  and  the  rateable  at  £2,542. 
The  Committee  reduced  the  figures  to  £2,500  and  £2,083  ;  and  the 
Council  now  su.c;gf«ted  £2,800  and  £2,460. 

By  consent  the  gross  was  fixed  at  £2,700  ajid  the  rateable  at 
£2,250. 

Mr.  G.  H  B.  Glasi^r  and  Mr.  Leslie  R.  Vigers  were  among 
the  experts  retained. 

A  similar  appeal  in  regard  to  359.  Oxford  Street,  oooupied  by 
the  British  Tea  Table  Company,  was  heard.  The  appeal  wae 
allowed,  the  gross  being  raised  from  £320  to  £338,  and  the  rate- 
able from  £267  to  £282. 


HAMERON  S    TRUSTEES  V.   BRIGHTON    UNION    ASSESSMENT 
COMMITTEE. 

East  Sussex  Quarter  Sessions. 

190d-ApriL]  ["  Estates  Gazette,"  April  7, 1906 

Rating — Assessment — Dwelling-house. 

This  WIS  an  appeU  by  the  trustee  of  W.  H.  B.  Cameron 
against  the  assessment  of  4,  Albert  Road,  Brighton. 

Mr.  F.  W.  Sherwood  and  Mr.  Rowland  Harker  (instructed 
by  Messrs.  Cushman  and  Harold  Clifton)  were  for  the  appellants, 
and  Mr.  Boxall.  K.C.,  and  Mr.  Raven  (instructed  by  Mr.  C. 
Somers  Clarke)  for  the  respondents. 

Mr.  iSnerwood  described  the  house  as  being  situated  in  a  dis- 
trict of  Brixton  that  was  suffering  by  the  falling  off  of  rents. 
The  house  iteelf  was  forty  years  old,  and  was  not  at  all  well 
fitted  aooordizig  to  modem  ideas,  and  could  not  be  let  on  a 
repairing  lease.  The  rate  against  which  they  were  appealing  was 
made  in  November  last,  the  amount  being  £50  gross  and  £40 
net.  On  appeal,  the  Assessment  Committee  reduo»i  the  amount 
to  £45  gross  and  £36  net,  and,  on  a  further  appeal,  to  £40  gross 
and  £32.  It  was  against  those  figures  that  they  were  appealing. 
They  still  said  the  figures  were  too  high,  and  suggested  that  the 
gross  should  at  least  be  brought  down  to  £35,  and  the  net  to  £28. 

Mr.  Arthur  Laws  described  the  house,  which,  he  said,  was 
practically  one  of  eight  rooms  without  a  bathroom  and  other 
conveniences.  There  was  very  little  demand  for  houses  of  this 
class  in  this  neighbourhood,  and  he  did  not  think  this  house 
could  be  let  at  a  higher  r3nt  than  £35  a  year,  the  landlord  doing 
repairs.     He  put  the  freehold  value  at  £500. 

Mr.  Philip  Egerton  Tickle  said  that  from  a  thorough  know- 
ledge of    the   houses  in   Albert   Road    he  diould  describe  this 
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house  as  "'  full  of  stairs  and  outclassed  by  modem  houses  in  con- 
veniences."  Thero  was  a  basement,  but  the  house  had  no  bath 
room.  It  would  take  £175  to  thoroughly  renovate  and  modernise 
the  property,  and,  as  it  stood,  he  would  not  advise  anyone  to 
give  moid  than  £500  for  it.  A  similar  houae  in  the  road  had 
been  done  up  and  a  bath  room  added,  but  would  not  let  for 
£42  a  year.  No.  4  was  on  their  books  for  a  year  for  sale  at 
£800,  but  they  did  not  get  an  offer  for  iL  In  its  present  state 
£35  a  year  would  be  a  fair  rental.  Some  of  the  houses  in  this 
road  had  been  turned  into  flats,  but  this  one  was  not  adapted  for 
that. 

For  the  re-^pondents,  Mr.  Boxall  emphasised  the  fact  that  in 
this  road,  which  was  said  to  be  unmAnoetable,  there  were  only 
two  houses  unlet,  and  said  similar  houses  in  the  road  were  let 
At  £50. 

Mr.  B.  Burfield,  clerk  to  the  Assessment  Ckmimittee,  said  the 
Committee  were  perfectly  well  aware  of  the  rents  and  taxes 
of  the  surrounding  properties.  Most  of  the  properties  in  Albert 
Road  were  rated  at  £45  gross,  and  there  was  only  one  as  low  as 
£40  besides  No.  4. 

The  Recorder  dismised  the  appeal,  with  costs  to  be  taxed  out 
of  Court. 

The  expert  witnesses  retained  by  the  rating  authorities  were 
Mr.  F.  Oscil  Parsons,  Mr.  Cousins  and  Messrs.  Kirkham  and 
Dover. 

STEPNBY  BOROUGH  V.   C.   C.   AND   T.   MOORE. 

Clerkenwell  Quarter  Sessions. 

leoe-Marcb.]  r  Estates  Gazette,"  April  7. 1906. 

Eating  —  Assessment  —  Weekly     property  —  Inclusive 
rentals — Five  years'  average. 

This  was  one  of  nearly  two  hundred  cases  in  which  the  Metro- 
]X)litan  Borough  of  Stepney  were  the  appellants,  and  Messrs.  C.  C. 
and  T.  Moore  the  respondents,  all  being  appeals  from  Special 
Sessions  and  affecting  weekly  properties,  the  point  in  issue  oeing 
whether  the  rating  authorities  were  entitled  to  deduct  from  in- 
clusive rentals  the  amount  of  the  averagei  rate  for  the  five  pre- 
ceding years  instead  of  the  actual  rate  for  the  year.  The  first 
premises  dealt  with  were  the  Masons'  Flats,  vVatney  Street, 
Stepney. 

Mr.  Court  hope  Munroe  (instructed  by  Mr.  Samuel  Chester)  ^- 

S«red  for  the  appellants,  and  Mr.  Horace  Avory,  K.C.,  and  Mr. 
orten  (instructed  by  Messrs.  Bramall  and  White)  appeared  for 
the  respondents. 

Mr.  Courthope  Munroe  explained  that  there  was  here  no 
question  of  fact,  but  one  of  prindple.  The  actual  rents  received 
by  the  landlords  were  accepted.  These  rents,  however,  were  paid 
by  tenants,  inclusive  of  rates  and  taxes,  which  were  paid  by  the 
landlords.  To  arrive  at  the  gross  value  of  the  hereditaments  it 
was  necessary,  therefore,  to  deduct  the  sum  paid  in  rates,  and 
&lso  a  sum  called  a  contingency  balance,  which  he  arguea  was 
Allowed  to  cover  the  possible,  thou^  improbable,  increase  in 
rates  for  the  quinquennial  period.     The  question,  to  be  decided 
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by  the  Court  was  as  to  the  amount  of  rates  to  form  a  basis  of 
deduction.  The  rates  for  the  past  five  years  in  the  parish  ol 
St.  George's-in-the-Ea^t  were  as  follows : — 1900-1,  6s.  lid.  in  the 
pound  ;  1901-2,  8s.  in  the  pound ;  1902-3,  8s.  8d.  in  the  pound ; 
1903-4,  9s.  2d.  in  the  pound ;  1904-5,  8s.  lOd.  in  the  pound ;  the 
average  being  8s.  3d.,  and  the  Committee  had  deducted  88.  6d. 
The  present  rate  was  9s.  3d.  In  1904  a  conference  of  all  the 
assessment  authorities  in  the  Metropolis  met  at  the  County  Hall, 
Spring  Gardens,  and  agreed  to  fix  the  deduction  of  rates  from 
inclusive  rentals  upon  Sie  basis  of  the  average  of  the  preceding 
five  years,  and  in  loyalty  to  the  decision  of  this  conference  the 
Stepney  authorities  had  acted. 

The  learned  Chairman  enquired  whether  it  was  argued  that 
the  amount  of  the  future  rates  should  not  be  comsidered,  seeing 
that  the  assessments  were  for  future  years. 

Mr.  Munro  replied  that  the  future  rate  waa  unknown  and 
might  be  less.  It  had  already  been  decided  that  to  take  the 
average  for  past  years  in  the  price  of  oorn  was  correct  in  com- 
puting tithe  values. 

Mr.  Geo.  Ernest  Nve  stated  that  he  had  viewed  all  the  pro- 
perties comprised  in  the  appeal,  and  a,gTeed  with  the  rentals  stated 
to  have  been  received.  He  had  allowed  a  contingency  baJanoe  of 
about  five  per  cent.,  which  he  considered  should  cover  all  increase 
in  rates,  the  cost  of  rent  collection,  loss  of  rent  and  empties. 

Mr.  Horace  Avory  agreed  that  the  contingency  balance  should 
represent  an  average  of  fully  ten  per  cent.,  as  without  doubt 
the  rates  would  increase  during  the  next  five  years  as  in  the  past. 

The  Court  ananimously  dismissed  the  appeaJ  of  the  Metropoli- 
tan Borough  of  Stepney,  with  costs  against  the  assessment  Com- 
mittee, upon  the  grounds  that  in  common  equity  in  valuing  for 
five  future  years  the  probable  future  rates  should  be  considered 
and  not  the  past  rate,  as  the  hypothetical  tenant  would  only 
consider  the  actual  rate  in  maJdng  an  offer  of  rental,  and  not  the 
past  average. 

The  rating  surveyors  engaged  by  the  respondents  were  Mr. 
Wm.  Eve,  Mr.  Alfred  Moore,  and  Mr.  George  Billings.  The  twa 
latter  gentlemen  were  also  retained  in  all  the  other  cases  referred 
to ;  and  other  counsel  engaged  were  Mr.  Ernest  Page,  K.C.,  and 
Mr.  Naldret  (instructed  by  Mr.  Remain) ;  Mr.  John  Knight 
was  also  retained  by  the  appellants  as  a  witness.* 


WINKWORTH   V.   ADLESTONB. 

Brighton  County  Court — His  Honour  Judge  Scully. 

190e-April  fl.]  [••  Estatea  Gazette,"  April  14  1906. 

Commission — Estate    agent — Tenancy    and  subsequent, 
sale — Right  to  commission  on  sale. 

His  Hooiour  delivered  judgment  in  this  action,  which  was- 
heard  on  March  14,  and  was  brought  by  Mr.  Henry  St.  John 
Winkworth,  estate  agent  (of  Messrs.  Winkworth  and  Co.,  12, 
Curzon  Street,  Mayfair,  London,  W.),  and  Sarah  Winkworth,  6, 

*It  was  understood  that  in  all  the  other  cases  the  authorities  accepted  Judgment 
against  them,  with  costs  in  each  case. 
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Vermon  Terrace,  Brighton,  widow  (suing  as  executors  of  Edward 
Henry  Winkworth,  late  of  22,  Preston  Street,  Brighton,  auc- 
tioneer, deceased),  against  Joseph  Adlestone,  36,  Sillwood  Road, 
Brighton,  for  £77  1&.,  oommission  alleged  to  be  due  from  the 
defendant  to  Mr.  Edward  Henry  Winkworth,  deceased,  on  the 
sale  of  a  house,  42,  Sillwood  Road,  Brighton,  by  the  defendant 
to  one  Colonel  Waldo  Sibthorp,  in  or  about  the  month  of  October, 
1905,  for  the  sum  of  £3,000. 

Mr.  C.  E.  Martin  and  Mr.  Arthur  Laws,  partners  in  the  firm 
ol  Messrs.  Winkworth  and  Co.,  gave  evidence  of  the  negotiations, 
the  defendant  having  said  he  might  sell  if  he  got  a  fancy  price 
offered.  A  client  of  the  firm  who  was  then  communicated  with 
eventually  purchased  the  property  for  £2,500. 

His  Honour  said  there  was  considerable  doubt  as  to  whether 
there  was  any  legal  employment  of  the  plaintiffs  by  the  defend- 
ant, namely,  a  contract  that  the  defendant  would  pay  the  plaintiffs 
the  full  commission  if  they  obtained  the  price  of  £2,500  for  the 
house.  Assuming  this  was  so,  all  the  plaintiffs  did  was  to  intro- 
duce Colonel  Sibthorp  as  a  tenant  for  the  house,  and  for  doing 
this  they  had  been  duly  paid  their  commission.  They  then 
claimed  oommission  by  reason  of  the  sale  taking  place  through 
the  original  introduction.  There  was  no  evidence  that  Colonel 
Sibthorp  intended  to  purchase  at  the  time  he  entered  into  ten- 
ancy. His  Honour  had  looked  up  all  decisions  on  oommission 
cases,  but  they  were  not  at  all  uniform.  He  considered  the  best 
to  follow  was  the  meet  recent  case  decided  in  the  Court  of  Appeal , 
"Miller  V.  Radford"  ("Estates  Gazette  Digest  of  Cases,"  1903). 
It  was  there  held  that  the  right  to  commission  did  not  arise  out 
of  the  mere  fact  of  the  agents  introducing  a  tenant,  and  he  held 
that  the  plaintiffs  only  brought  Col.  Sibthorp  on  the  scene  as  a 
tenant.  Therefore,  there  would  be  judgment  for  the  defendant, 
with  costs. 


NEWNHAM   V.   SLY  AND   CO. 

Westminster  Coanty  Court — His  Honour  Judge  Woodfall. 

1906-April  6.]  V*  Estates  Gazette,"  April  14, 1906. 

Commission — House  agent — Claim  for  balance  of  deposit 
held  by  agents  in  respect  of  sale  of  house  and  furniture — 
Scale  of  agent's  charges. 

The  plaintiff,  Mrs.  Newnham,  a  lodging-house  keeper,  formerly 
residing  at  23,  Upper  Wobum  Place,  sued  the  defendante,  Messrs. 
J.  M.  Sly  and  Co.,  a  firm  of  house  agents,  carrying  on  business  at 
9,  Hart  Street,  Bloomsbury,  to  recover  the  sum  of  £29  15s.,  balance 
of  a  deposit  held  by  them  in  respect  of  the  sale  of  the  lease  of 
her  house  and  furniture. 

The  defendants  paid  £7  17s.  into  Court  and  denied  liability  as 
to  the  balance. 

Mr.  Knight  was  counsel  for  the  plaintiff,  and  the  defendant  firm 
were  represented  by  Mr.  W.  M.  Thin  (instructed  by  Messrs.  Ward, 
Bowie  and  Co.,  solicitors,  7,  King  Street,  Cheapside,  E.C.)- 

Mr.  Knight  said  that  in  January,  1906,  a  Mrs.  Nicholson,  the 
mother  of   the  plaintiff,    instructed   defendants   to  act    for  her 
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daughter  and  to  get  the  best  offer  they  could.  Mrs.  Nicholson 
asked  the  defendant  what  his  terms  would  be,  and  he  replied  five 
.  per  cent,  on  the  first  £100  and  2^  per  cent,  on  the  balance.  She 
then  went  into  the  adjoining  room  wheze  her  daughter  (the  plain- 
tiff) was  lying  ill,  and  those  terras  were  agreed  upon  between  all 
parties.  The  place  was  subsequently  sold  to  a  Mr.  Seeley,  through 
the  defendant's  agency,  for  a  sum  of  £430,  but  the  deposit  which 
they  took  from  him  and  had  retained  exceeded  the  amount  of  their 
commission  of  five  per  cent,  as  agreed. 

Mr.  Nicholson,  a  brother  of  the  plaintiff,  said  he  was  in  the 
room  when  the  arrangememt  was  made  between  his  mother  and 
Mr.  Sly  for  the  payment  of  five  per  cent,  commissian. 

Mrs.  Newnham  (the  plaintiff)  was  next  called,  and  corroborated 
what  took  place  between  her  mother  and  Mr.  Sly  as  to  commission. 

For  the  defence,  Mr.  J.  M.  Sly  was  called,  and  said  that  on 
January  2,  at  the  request  of  tlie  plaintiff's  mother,  he  called  at 
Upper  Wobum  Place,  and  was  snoivn  over  the  house  by  Mrs. 
Nicholson.  The  only  question  that  was  gone  into  then  was  as  to 
the  price  asked  for  tho  house,  and  nothing  was  said  about  com- 
mission. He  did  not  see  the  plaintiff's  brother  on  that  occasion, 
and  saw  no  more  of  the  plaintiff  or  her  mother  until  January 
30,  when  they  telephoned  to  say  that  a  gentleman  had  been  to 
see  the  house.  On  that  same  day  witness  had  received  a  letter 
from  Mr.  Seeley,  the  ultimate  purchaser,  who  asked  if  £400  would 
be  accepted.  On  that  same  day  he  (defendant)  called  at  Woburn 
Place  and  saw  Mrs.  Nicholson  as  to  the  offer,  and  it  was  decided  to 
get  an  increased  one  if  possible.  At  that  interview  Mrs.  Nichol- 
son said  that  Seeley  had  asked  her  if  she  had  an  inventory  of  the 
furniture  and  that  she  told  him  she  had  not,  but  that  she  would 
get  witness  to  have  one  prepared  for  her.  After  further  negotia- 
tions Seeley,  on  January  31,  offered  £430,  giving  the  vendor  the 
right  to  retain  certain  portions  of  the  furniture.  That  offer  the 
plaintiff  instructed  him  to  accept,  and  Mr.  Seeley  was  informed 
to  that  effect.  On  February  1  plaintiff's  solicitor  telephoned  to 
witness,  saying  that  the  plaintiff  was  at  his  office  and  wished  to 
know  the  name  of  the  purchaser.  She  was  supplied  with  that,  and 
on  the  following  day  a  message  was  received  from  Seeley  to  the 
effect  that  he  would  pay  a  deposit  if  the  contract  was  taken  down 
to  him.  That  was  done,  and  Seeley  then  paid  a  deposit  of  £43, 
and  a  telephone  message  was  sent  to  the  plaintiff  to  that  effect. 
In  reply  to  that,^Mrs.  Nicholson's  message  was  to  the  effect  that 
ihey  were  quite  willing  and  that  the  arrangements  were  complete. 
Witness  also  informed  the  plaintiff  that  the  inventory  would  be 
proceeded  with  on  the  following  morning.  On  the  following  day, 
Saturday,  he  received  a  message  from  Upper  Woburn  Place,  asking 
him  to  call  there,  which  he  did.  At  that  interview  Mrs.  Nichol- 
son, in  the  presence  of  Mrs.  Newnham,  asked  what  his  (defend- 
ant's) terms  would  be,  and  he  replied  about  £30,  subject  to  the 
inventory  whidi  was  charged  fior  by  the  day.  In  reply  to  that, 
Mrs.  Nicholson  said  that  meant  £400  clear  for  her  daughter.  At 
the  same  interview  witness  mentioned  a  letter  which  he  had  sent 
the  previous  day  setting  out  his  terras,  but  both  the  ladies  denied 
having  received  it  in  spite  of  the  fact  that  they  happened  to 
produoe  it  and  that  it  had  been  opened. 

Mr.  Bernard  Walker,  a  partner  of  the  last  witness,  said  he  was 
the  person  who  saw  Mrs.  Nicholson  when  she  called  on  January  1. 
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In  cross-examination  as  to  why  he  did  not  on  that  occasion  set 
Mrs.  Nicholson  to  sign  a  commission  note,  his  answer  was  to  the 
effect  that  Mrs.  Nicholson  desired  that  Mr.  Sly  should  take  all 
the  instructions  from  her. 

Mr.  Seeley,  the  purchaser,  said  that  when  he  asked  Mrs. 
Nicholson  as  to  the  mventoiy  she  told  him  she  had  not  got  one, 
but  would  get  one  made. 

Mr.  N.  Hammersley  was  called  to  give  evidence  as  to  the  custom 
of  the  profession  but  his  evidence  was  objected  to  by  plaintiff's 
counsel,  who  said  that  the  question  of  custom  did  not  arise. 

In  giving  judgment,  his  Honour  said  the  plaintiff  had  failed 
to  make  out  her  case  as  to  the  contract  for  five?  per  cent,  oommis- 
sion  on  the  first  £100  and  2^  on  the  balance,  and  as  there  was 
no  special  contract  ifc  was  quite  right  to  charge  the  usual  scale. 
The  qudstion  was,  what  was  the  usual  scale  ?  He  had  come  to  the 
conclusion  that  what  the  defendant  had  really  sold  was  a  busi- 
ness, and  that  the  charge  of  five  per  cent,  was  the  right  charge. 
With  regard  to  the  charge  of  3g8.  for  the  inventory,  it  was  bard 
on  the  defendants  that  they  should  do  the  work  and  not  be  paid 
for  it  but  it  appeared  to  him  that  it  was  a  document  which 
was  useless  to  the  plaintiff,  and  as  there  was  no  instructions  for 
it  in  writing  he  must  find  for  the  defendant  on  that  point.  He 
had  been  told  that  it  was  the  custom  for  vendors  to  supply  inven- 
tories. That  might  be  so,  but  he  had  never  heard  of  such  a 
custom. 

His  Honour  gave  judgment  for  the  plaintiff  for  the  return  of 
the  sum  of  £21  10s.,  with  costs. 

Mr.  N.  Hammersley  and  Mr.  Ronald  Paiba  were  retained  by 
tlie  defendant  firm  to  give  expert  evidence  as  to  custom,  but  were 
not  called. 


BARRETT   V.   DBVERELL. 

Clerkenwell  County  Court — His  Honour  Judge  Edge. 

1906-April  9.]  ["  Estates  Gazette,"  April  14, 1906. 

Commission — ^Auctioneer's  clerk — Claim  for   wages  and 
commission — Counterclaim  for  rent. 

In  this  case  Albert  Barrett,  18,  Hilldrop  Road,  Islington,  clerk, 
sued  Mr.  John  James  Deverell,  auctioneer,  of  17,  Brecknock  Road, 
N.,  for  the  sum  of  £73  9s.  3d.,  wages  due  and  commission.  The 
plaintiff's  case  was  that  he  entered  the  defendant's  employ  on 
October  28,  1901,  at  a  salary  of  15s.  per  week  and  twenty  per 
cent,  commission  on  all  new  business.  In  1903,  a  fre*h  agreement 
was  come  to,  the  defendant  agreeing  to  pay  plaintiff  20s.  per 
week  and  twenty  per  cent,  commission  on  new  business,  and  ten 

Eer  cent,  on  business  known  to  the  office,  but  negotiated  outside 
y  the  plaintiff. 

The  defendant  disputed  items  in  the  claim  upon  the  ten  per 
cent,  basis,  and  counteicl  aimed  the  sum  of  £13  2s.  6d.  for  rent 
due  from  plaintiff  in  reference  to  premises  occupied  by  him 
whilst  in  his  (defendant's)  employ. 

Plaintiff,  in  reply  to  his  Honour,  said  he  admitted  the  counter- 
claim of  £13  2s.    6d.,   and  was  willing  to  pay,   but  the  actual 
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premises  he  occupied  were  the  property  of  the  defendant's  son 
and  daughter,  and  he  questioned  whether  defendant  was  the 
person  to  whom  he  should  hand  over  the  rent. 

Defendant  said  the  commission  of  ten  T>er  cent,  was  to  be  paid 
the  plaintiff  only  when  the  client  or  tenant  introduced  was 
actually  brought  by  plaintiff  to  the  office  and  the  final  transaction 
there  completed. 

Mr.  Wm.  J.  Deverell,  son  of  the  defendant,  stated  that  he  was 
present  in  1900  when  the  terms  of  the  plaintiff's  engagement 
were  altered.  It  was  then  arranged  that  in  addition  to  his  weekly 
wage  of  20s.  he  was  to  receive  twenty  per  cent,  on  all  new  business 
introduced,  and  ten  per  cent,  on  all  business  connected  vnth  the 
office,  but  obtained  bj  plaintiff  outside,  such  business  not  being 
absolutely  new  business,  but  semi-new  businesis,  on  the  condition 
that  the  clients  or  tenants  were  brought  to  the  offioa 

In  reply  to  his  Honour,  witness  said  he  was  trustee  of  the 
premises  in  respect  of  which  the  counterclaim  for  rent  was  made, 
on  behalf  of  other  children  of  bis  late  mother,  his  father  had 
full  permission  from  him  to  collect  all  rents  from  such  premises. 

His  Honour  said  the  first  question  he  had  to  decide  was  what 
was  the  agreement  entered  into  in  1001  when  the  plaintiff  first 
^became  clerk,  or  agent,  for  the  defendant  ?  He  was  satisfied,  from 
the  evidence  given,  that  the  terms  upon  which  the  plaintiff  stated 
he  undertook  the  duties  were  correct  ones.  In  March,  1903, 
plaintiff's  wages  were  increased.  He  was  to  receive  20s.  and 
twenty  per  cent,  commission  on  new  business.  Both  sides  were 
agreed  upon  that.  With  regard  to  the  dispute  as  to  the  ten 
per  cent,  commission  on  business  obtained  oy  the  plaintiff  in 
negotiations  outside,  not  entirely  new  business,  he  here  again 
thought  the  plaintiff  was  conrect.  If  they  were  to  be  regarded  as 
absolutely  new  clients  he  failed  to  see  why  he  should  not  be 
entitled  to  his  full  twenty  per  cent.  On  October  6  the  plaintiff 
sent  in  a  letter  which  embraced  all  the  matters  outstanding 
between  them.  In  that  letter  he  stated  that  there  was  to  be  an 
allowance  of  ten  per  cent  upon  business  the  result  of  negotiations 
outside  the  office,  and  his  Honour  thought  plaintiff  was  entitled 
to  this.  Plaintiff  stated  that  when  he  severed  his  connection  with 
•defendant  on  October  31,  £5  15s.  8d.  was  due  to  him  for  wages, 
and  he  was  entitled  to  that  amount  also.  With  regard  to  the 
various  accounts  for  commission,  etc.,  these  must  be  gone  through 
by  the  Registrar  upon  the  basis  of  facts  The  plaintiff  would  not 
have  solicitor's  costs  because  he  was  not  a  solicitor,  but  would  be 
allowed  the  usual  taxed  costs,  and  on  all  these  points  he  should 
find  for  the  plaintiff  and  direct  the  Registrar  accordingly. 


ALTRINCHAM  ELECTRIC   SUPPLY,   LTD.   V.  BUCKLOW  UNION 
ASSESSMENT   COMMITTEE. 

Cheshire  Quarter  Sessions. 

1906-April  2.]  r  Estateg  Gazette,"  April  14, 1908. 

Eating — Assessment — Electric  light  undertaking. 

This  was  an  appeal  by  the  Altrincham  Electric  Supply,  Ltd., 
against  the  rating  assessment  of  their  undertaking  by  the  Buck- 
low  Union  Assessment  Committee,   made  in  October,  1905. 
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Mr.  Trevor  Lloyd  appeared  for  the  ipespondenits,  and  Mr.  Ellis 
GriffiUiB  for  tiie  appellants. 

Mr.  Trevor  Lloyd  said  the  Electric  Supply  OomjKwiy  had  a 
generating  station  at  Altrincham,  with  mains  running  through 
various  townships  in  respect  of  which  there  were  a  number 
of  appeals,  but  the  question  to  be  settled  was  the  main  sum.  The 
amount  appealed  against  was  the  sum  of  £1,765,  which  they  said 
was  the  rateable  value  ol  the  undertaking.  It  was  true  that  up  to 
the  year  1005  the  undertaking  <was  only  raited  at  £583  5s. 
But  times  chianged  and  it  was  found  necessary  that  they  should 
have  another  basis,  and  various  properties  were  re- valued,  in- 
cluding that  and  the  gas  company,  and  other  undertakings  in  the 
district.     That  was  Sie  only  matter  not  agreed  upon. 

Mr.  John  Herbert  Hall  said  he  had  carefully  surveyed  the 
electric  light  works,  and  based  his  valuation  on  the  balance 
sheets.  The  gross  receipts,  according  to  the  balance  sheet  for 
1904,  were  £0,008,  showing  a  subs^ntial  increase  over  1004 
ol  £500.  Current  was  supplied  in  different  parishes,  and  the 
undertaking  was  an  increasing  one.  Ho  had  been  very  generous 
in  his  statutable  deductions,  etc.  The  Assessment  Committee 
offered  to  reduce  .the  amocmt  to  £1,450.  The  generating  plant 
was  of  a  rather  antiquated  type,  and  he  believed  that  of  the 
current  only  about  half  was  sold.  That  loss  was  attributable  to 
leakage  in  plant. 

Mr.  W.  H.  Cross  said  he  had  valued  the  undertaking,  and 
thought  Mr.  Hall  had  been  very  liberal  indeed.  He  plac^  the 
rateable  value  at  £2,256.  That  was  25  per  cent,  of  the  gross 
receipts  which  might  be  an  unusuAl  figure  for  electric  light 
undertakings.  Ho  thought  on  the  whole  the  works  were  fairly 
well  equipped,  and  the  results  of  the  working  good. 

Mr.  Heniy  Hartley  placed  the  rateable  value  at  £2,021.  He 
thought  Mr  Hall  had  been  very  considerate  in  dealing  with 
the  matter. 

Mr.  Trevor  Lloyd,  quoting  from  the  company's  balance  sheet, 
said  from  the  directors'  report  the  concern  would  appear  to  be 
an  increasing  one 

Mr.  Hall,  recalled,  said  the  manager  of  the  company,  Mr. 
IFairley,  told  him  there  was  an  increase  over  1004  of  ten  per 
cent. 

Mr.  Ellis  Griffiths  called 

Mr.  Herbert  H.  Fuller,  who  said  that  having  examined  the 
accounts  and  upon  the  information  obtained  he  prepared  his 
valuation  on  flpross  receipts  of  £0,150.  The  poss  value  of  the 
whole  undertaking,  plus  rates  and  taxes,  he  tnought  ought  to  be 
£600,  and  less  rates  and  taxes,  the  nvteable  would  be  £487. 
There  were  only  twenty-five  oonsumei^  per  mile.  The  lowest 
proportion  sold  of  current  generated  by  any  other  company  he 
knew  was  80.11  per  cent.,  and  in  that  case  it  was  less  than  half. 
That  was  owing  to  the  obsolete  ^tem  in  itse. 

Mr.  Thomas  L.  Miller,  consulting  engineer,  said  he  had  exam- 
ined the  undertaking.  The  plant  generally  was  obsolete,  and  he 
anticipated  that  within  the  next  five  or  six  yeara  the  generating 
portions  would  have  to  be  practically  renewed.  The  present 
system  of  mains  would  give  nse  to  a  great  deal  of  trouble.  The 
other  day  he  saw  there  was  some  talk  of  trams  coming  to  Altrin- 
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cham,  and  in  that  case  ike  trouble  would  increase.  The  amount 
of  electricity  sold  in  proportion  to  that  generated  was  the  lowest 
he  knew  oi.  These  facts  would  cause  a  hypothetical  tenant  to 
hesitate. 

Reading  from  the  treport,  Mr.  Lloyd  said  a  deficit  had  been 
considerably  reduced,  and  the  directors  anticipated  that  it  would 
shortly  be  extinguished.  It  was  suggested  tkat  the  plaoe  was 
offered  to  the  Urban  District  Council  last  year  at  the  sum  of 

£:oo,ooo. 

In  answer  to  a  magistrate,  witness  said  if  there  was  a  proper 
arrangement  of  the  mains  tiie  leakage  of  waste  (referred  to  would 
be  considerably  reduced. 

Mr.  Ellis  Griffiths  and  Mr.  Trevor  Lloyd  having  addressed 
the  Bench, 

The  Chairman  announced  that  they  placed  the  rateable  value 
at  £1,260     Each  party  to  pay  their  own  costs. 

It  was  stated  that  tbere  were  six  appeals  for  the  vairious 
parishes,  and  the  amount  would  have  to  be  apportioned. 


THE  SWANSEA  HARBOUB  TRUSTEES  V.  ASSESSMENT  COM- 
MITTEE OF  SWANSEA  UNION  AND  OTHERS. 

Court  of    Appeal — Lords    Justices  Vaughan  Williams, 
Stirling  and  Fletcher  Moulton. 

1906~April.]  V  Estates  Oazette,"  April  U,  1900. 

Eating — Assessment — Docks. 

This  was  an  appeal  by  the  Harboar  Trustees  against  a  decision 
of  the  Divisional  Court  ("Estates  Gaaette  Digest  of  Cases,"  1905, 
p.  585,  and  Estates  Gazbttb,  December  30,  1905). 

The  Lord  Chief  Justice,  Mr.  Justice  Lawrence  aiid  Mr.  Justice 
Bidley  had  held  that  the  hereditaments  in  question  were  rateable, 
and  that  the  tolls  and  dues  payable  by  vessels  entering  Swansea 
Harbour  were  to  be  taken  into  aooount  in  arriving  at  the  rate- 
able valae  of  the  said  hereditaments.  The  Trust  accepted  the 
decision  of  the  Divisional  Court  on  the  first  point,  but  appealed 
upon  the  second,  namely,  that  the  tolls  and  dues  were  to  hie  taken 
into  account  in  arriving  at  the  rateable  value. 

The  appeal  was  allowed  except  as  to  the  Town  Float,  the  costs 
the  Court  below  to  stand ;  costs  of  the  presemt  appeal  to  re- 
main unsettled  for  the  present. 

Lord  Justice  Vaughan  Williams,  in  the  course  of  his  judgment, 
said:  The  following  propositions  set  forth  the  conclusions 
at  which  I  have  arrived  on  the  conRiderations  herein- 
before appearing:— (1)  That  the  Swansea  Harbour  Commis- 
sioners do  not  own  the  soil  of  the  harbouir  as  a  whole,  although 
they  do  own  certain  portions  which  they  have  acquired  by  pur- 
chase, and  on  which,  under  the  powers  of  auooessive  Acts  of 
Parliament,  they  have  executed  works  for  the  convenience  of 
ships  loading  or  discharging  within  the  limits  of  the  harbour, 
which  works  sometimes  are  on  land  taken  in  from  the  harbour 
which  formerly  was  covered  by  the  water  of  the  harbour.     (2) 
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That  the  oommiflsioiveiB  are  not  cocapiQTB  of  the  harbour  within 
1^  principles  laid  down  in  the  House  of  Lords  in  "HolTwell 
Uniop  V,  Halkyn  Drainage  Company."  (3)  Th<ajt  the  land  of  the 
oommiBsioners  used  as  dock,  quays,  etc.  (i.e.,  the  rateable  here- 
ditaments specified  in  the  case)  aire  not  so  connected  in  user 
with  the  harbouor  dues  as  tihat  the  harbour  dues  ought  to  be  taken 
into  aooount  in  vaJuing  these  heredi/taments.  I  think,  therefore, 
that  ihis  appeal  ought  to  be  allowed. 


MAYOR  OF  WESTMINSTER  V.  GORDON  HOTELS. 

King's   Bench   Division — The   Lord   Chief  Justice  and 
Justices  Darling  and  Bray. 

1903-April  6.]  V*  Batatee  Gazette,"  AprU  14, 1906. 

Public  health — Kemoval  of  refuse  from  hotel — ^Whether 
refuse  was  '*  house  refuse  *'  or  "  trade  refuse  *' — Public 
Health  (London)  Act,  1891,  s.  30. 

This  was  an  appeal  by  the  Mayor  "of  Wesftminster  from  a 
decision  of  a  Metropolitan  Police  Court  magistrate. 

The  appellants,  the  Mayor,  etc.,  of  Westminster,  were  on 
April  14,  1905,  summoned  to  answer  an  information  that  having 
been  served  with  a  notioe  in  respect  of  the  removal  of  house 
refuse,  etc.,  failed  to  comply  with  the  same  vdtihin  48  hours, 
contrary  to  section  30  of  the  Public  Health  (London)  Act,  1891. 
The  magistrate  fined  the  appell^aoits  10s.,  and  ordered  them  to 
pay  costs,  but  stated  a  case  for  the  opinion  of  the  Court. 

The  magistrate  found  that  the  hotel  was  a  "house"  within 
the  meaning  of  the  Act,  and  he  was  of  opinion  that  the  refuse 
which  the  appellants  failed  to  remove  was  house  refuse  within 
the  meaning  of  that  expression  in  section  30  of  the  Public 
Health  (London)  Act.  1891,  and  he  further  held  tharf>  the  appel- 
lants had  not  shown  leasonable  caise  for  their  failure  to  comply 
with  the  respondents'  notice  requiiring  the  removal  of  sucb 
refuse. 

Mr.  Maamorran,  K.C.,  and  Mr.  Courthope  Munroe  appeared 
for  the  appeillaintB,  and  Mr.  Danckwerts,  K.C.,  and  Mr.  Cun- 
ningham Glen  lepresented  the  respondents. 

T^e  Court  dismisesd  the  appeal. 

The  Lord  Chief  Justice  stated  that  in  his  opinion  that  which 
the  appellants  declined  to  take  away  was  nouse  refuse,  and 
therefore  his  decision  was  in  favour  of  the  respondents.  There 
could  be  no  appeal,  but  the  same  point  was  really  at  issue  in  a 
second  case  before  them,  so  that  if  it  was  desired  the  appellants 
might  test  the  coarectness  of  their  decision  in  a  higher  Court, 
for  an  appeal  would  lie  in  the  form  the  question  was  raised  in 
the  second  case. 

Justices   Darling  and   Bray  concurred. 
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BBECBOFT  T.   IiAMPSON  AND  ANOTHBB. 

King's  Bench  Division — Mr.  Justice  Bigham. 

1906~Aprao-10J  [**  ErtaiM  QueUe»*' ApiU  14  IMtt. 

Landlord  and  tenant — ^Lease  of  house  and  pasture 
land — Claim  for  damages  for  breach  of  contract  as  to 
cultivation  of  land  and  keeping  of  premises  in  proper 
condition — Question  of  damage  to  reversion. 

This  WW  an  acti<»i  for  damages  for  breaches  of  covenant  con- 
tained in  a  lease  for  the  letting  of  Saybridge  Lodge,  Blackmore, 
Esseiz.  The  broaches  alleged  were  with  regard  to  the  caltiyation 
of  the  land  and  the  keeping  of  the  premiBes  iai  a  proper  oonditioti. 

Mr.  Herbert  Smith  was  ooaneel  for  the  plainiiff,  and  Mr. 
Oliver  repfPeseinted  the  defendants. 

Mr.  Smith  stated  that  the  breaches  were  by  Mr.  Lampson,  who 
took  the  premises  on  a  lease  for  seven  years,  and  there  were  further 
breaches  by  the  other  defendant,  to  whom  the  promises  were 
designed. 

I^.  Oliver  did  not  admit  any  of  the  breachea,  exoept  that 
they  had  thrown  two  zoonui  into  one  by  taking  away  the  party 
wall,     and  for  this  they  had  paid  £10  into  Ooart. 

Mr.  Smith  said  t-he  property  in  question  was  a  gentleman's 
houae^  having  44^  acres  of  land  attached  to  it.  Plain.tifE  let  the 
premises  under  a  stringent  lease  at  a  rental  of  £80  per  annum. 
The  assignee,  who  took  it,  had  damtaiged  the  pastoze  land  and 
orchard  with  the  fowls  he  had  kept.  Their  total  claim  was  for 
£267  damages  to  the  reversion. 

Mr.  SmiUi  said  the  plaintifE  claimed  £150  as  damaces  for  Hke 
land  not  being  mannrea,  £50  damages  to  straoture  by  tne  zemovial 
of  the  party  wall  between  two  rooms,  a/ad  £27  damage  to  floors 
of  wash-house  and  lartables.     Thexe  were  other  smaJl  items. 

Mr.  J.  J.  Clarke  said  he  managed  t^e  property,  and  on  October 
26,  1904,  he  inspected  it,  and  sent  in  a  sx>ecificatioii  of  the 
breaches  of  covenant  he  saw.  In  June,  1905,  he  again  went  to 
the  property  and  found  many  of  the  items  in  his  specification 
had  not  been  done.  In  November  last  he  visited  the  premises 
and  found  some  of  the  breaches  remedied,  but  not  those  in 
respect  of  which  the  present  action,  was  brought. 

His  Lordship  said  no  complaint  was  made  ialx>ut  the  fowls  in 
the  orchard,  and  he  should  give  no  damages  in  respect  of  it. 

Witness,  cross-examined,  said  the  co-defendant,  Mr.  Mann, 
had  shown  aocoants  amounting  to  £200,  which  sum  purported  to 
be  spent  upon  the  paroperty. 

Other  evidence  was  given  in  support  of  plaintiff's  case. 

On  behalf  of  the  defendants,  Mr.  Geo.  Ernest  Nield  and  Mr. 
C.  R.  Newborn  stated  that  in  their  opinion  there  had  been  no 
breaches  of  the  covenants  as  alleged. 

His  Lordship  haid  that  in  his  opinion  there  was  no  damage  to 
the  reversion.  He  gave  judgment  for  the  plaintiff  for  the  amount 
of  £10  paid  into  Court  in  respect  of  the  party  wall  demolished, 
but  gave  the  defendants  the  costs. 
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<30BURN  V.   GREAT  NORTHERN,  PICCADILLY  AND  BROMPTON 
RAILWAY  COMPANY. 

King's    Bench    Division — Justices  Bidley,  Darling  and 
A.  T.  Lawrence. 

19D6-ApriL]  [**  Estates  Gazette,"  April  14, 1906. 

<;!ompensation — Leasehold  interest — ^Damage  by  taking 
subsoil — Lands  Clauses  Act,  1845,  s.  49 — Question  of 
law  dealt  with  by  jury  at  inquisition. 

In  this  case,  which  aax>8e  oat  of  a  claim  by  Mr.  Cobum 
.against  the  Great  Northeni,  Fiocadilly  and  Bromptoa  Railway 
Company  under  sectian  68  of  the  Lands  ClaoseB  Consolidation 
Act,  1846,  ante  p.  120,  an  application  was  made  to  the  Coart 
ior  a  role  nisi  for  a  writ  of  oeirtiorari  to  bring  ap  and  quaah 
an  inqoisitiofn  verdict  and  judgment  had  and  taken  at  the  Cax- 
ton  Hall,  Caxton  Stzeet,  in  the  City  of  Westminster,  on  Wednes- 
day, March  14,  1906,  before  Sir  Ihomas  Raleigh,  High  Bailiff 
of  the  City  and  Liberty  of  Westminster,  by  yirtoe  of  a  warrant  or 
precept  under  the  common  seal  of  the  Great  Northern,  Piccadilly 
and  Bromptoai  Railway  Company,  acting  in  pursuance  of  the 
Great  Northern,  Piooadilly  and  Brompton  Railway  Company 
improvements)  Act,  1903,  and  the  Acts  inoorparated  therewith. 

Sir  Edwaid  Boyle,  Bart.,  K.C.,  M.P.,  and  Mr.  H.  Courthope 
Munroe  >appeared  for  the  claimant,  Mr.  Cobum,  in  support  of 
the  application. 

Sir  £.  Boyle  said  that  he  moved  for  the  rule  ux>on  the  affidavit 
of  Mr.  S.  N.  Caarvalbo,  a  solicitor.  He  pointed  out  to  the  Const 
-that  the  jury  had  treated  the  question  of  the  sum  of  money  to 
be  paid  for  the  purchase  of  the  claimant's  interest  in  the  lands 
as  being  a  question  of  damage,  and  had  entirely  disregarded 
the  fact  that  the  railway  company  had  actually  paid  to  the 
Mercers'  Company,  the  freeholders  of  the  premises,  the  sum 
of  £63  for  their  interest  in  the  subsoil  of  the  lands,  which  would 
Tiot  come  into  their  possession  for  the  x^riod  of  68  years,  and 
which  sum,  if  invested  at  Ss.  compound  interest  would  then 
amount  to  a  sum  of  betwein.  £1,700  and  £1,800.  The  learned 
•counsel  also  drew  the  attention  of  the  Court  to  the  requirements 
-of  the  Lands  Clauses  Act,  s.  49,  which  had  been  disregarded, 
namely,  that  the  jury  should  deliver  their  verdict  separately 
for  the  sum  of  money  to  be  paid  for  the  purchase  of  the  claim- 
want's  interest  in  the  lands  and  for  the  sum  of  money  to  be  paid 
by  way  of  compensation  for  the  damage  (if  any)  for  injuriously 
affecting  such  lands.  It  was  also  pointed  out  that  the  jury  had, 
"by  their  verdict,  in  effect  dealt  with  and  determined  in  favour 
of  the  railway  company,  the  point  of  law  referred  to  by  the 
oounsel  for  the  railway  company  in  the  course  of  the  hearing, 
namely,  that  the  claimant,  being  only  the  lessee  of  the  premises, 
although  for  the  term  of  68  years  unexpired,  had  not  any  legal 
interest  in  the  subsoil,  the  freehoiders  being  the  only  persons 
so  entitled  in  law.  , 

The  learned  Judges  granted  a  rule  nisi  on  the  grounds  asked 
ior. 
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PITT  V.   PRESTON. 

Hastings  County   Court — His  Honour  Judge   Scully. 

19 J6-AprU  2.]  £"  Estates  Gazette,"  April  14, 19!  6. 

Landlord    and    tenant :    agreement   for  tenancy — Draft 
agreement — Signature — Whether  a  binding  documents 

This  wag  a  claim  for  £20  Is.,  rent  and  oost  of  agreement. 
Mr.  Rayner  Goddard,  barrister  (instructed  by  Mr.  Ralph  H. 
Gaby)  represented  the  plaintifE ;  and  Mr.  Horton  Smith,  bar- 
rister (instructed  by  Messrs.  Young,  Son  and  Coles)  appeared 
on  behalf  of  the  defendant,  the  Rev.  Gardner  Preston- 
Mr.  Rayner  Goddard  said  that  defendant  sought  to  set  asid& 
a  draft  agreement  on  the  ground  that  it  was  a  provisional  agree- 
ment only.  Plaintiff  was  the  owner  of  Clifton  Wood.  St.  Helen's. 
Crescent,  Hastings,  held  in  1903  by  Mr.  Adam  son,  wnoee  tenancy 
expired  in  March,  1905.  Mr.  A  damson  was  anxious  to  get  rid  of 
the  rest  of  his  term,  and  the  Rev.  Gardner  Preston  was  willing 
to  take  the  house  if  he  obtained  an  extemiion  of  the  term.  It 
wae  arranged  that  defendant  should  take  the  house  for  the  re- 
maindeor  of  Mr.  Adamson's  term,  and  that  Mr.  vFitt  should  grant 
him  a  three  years*  sagreenient.  Mr.  Newman  Chennels,  the  agent 
for  Mr.  Fitt,  prepared  an  agreement,  which  was  sent  to  Mr. 
Gardner  Preston  in  November,  1903.  This  provided  for  a  thre& 
years*  tenancy  from  March  25,  1905.  Mr.  Gardner  Preston  ob- 
jected to  the  word  "substantial  **  in  the  repairing  clause,  and 
wanted  "tenantable"  to  be  siubetituted.  Further  alterationa 
were  made,  and  Mr.  Gardner  Preston  signed  the  draft  agreement. 
An  engrossment  was  subsequently  sent,  in  which,  by  a  clerical 
error,  the  word  "  tenantable  "  did  not  appear ;  but  that  was  not 
important,  as  "  good  "  and  "  tenantable  "  repair  meant  the  same. 
Mr.  Gardner  Preston  suggested  that  the  words,  "fair  wear  and 
tear  excepted,"  should  te  inserted.  Plaintiff's  counsel  referred 
to  correspondence  between  the  parties,  and  said  that  defendant 
gave  notice  to  leave  on  March  25,  1906.  Plaintiff  replied  that 
under  the  agreement  defendant  held  the  premises  till  March, 
1808. 

The  defendant  said  he  told  Mr.  Newman  Chennells  there  must 
be  alterations  in  the  agreement.  Defendant  neveir  looked  on  the 
draft  agreement  as  binding.  He  understood  Mr.  Chennells  that 
it  would  be  all  right  as  to  "  fair  wear  and  tear  "  when  the  proper 
agreement  was  made  out,  and  tJiat  by  signing  the  draft  he  meiely 
notified  his  intention  to  pursue  the  tenancy.  Defendant  de- 
clined to  sign  the  engrossed  agreement  on  the  ground  that  clauseB- 
which  he  req[uired  had  not  been  inserted. 

Mr.  Newman  Chennells  said  the  absence  of  the  fair  wear  and 
tear  clause  was  in  his  mind  when  he  agreed  to  a  zeduction  of 
rent.  Witness  was  willing  that  defienslant  should  have  the 
fair  W4^ar  and  tear  clauce  inserted  if  he  paid  the  same  rent  as 
Mr.  Adamsor.  Defendant  wanted  to  stop  on  as  a  yearly  tenant; 
Mr.  Fitt  declined  to  accep*^  him  as  sudi. 

Mr.  Horton  Smith  submitted  that  there  had  been  no  concluded 
agreement,  and  that  defendant  was  in  the  house  as  a  yearly 
tenant. 
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His  Honour  said  the  burden  of  proof  was  on  defendant  to  make 
out  that  the  draft  which,  purported  to  be  an  agreement  for  a 
three  years'  teiaancy  was  not  really  so.  He  looked  upom  it  as  a 
binding  statement  of  term.  With  regard  to  wear  and  tear,  he 
oould  not  believe  tbat  if  defemdant  attached  so  much  importanoe 
to  it  he  would  have  signed  without  the  alteration  being  made, 
especially  when  other  alterations  in  minor  matters  were  made. 

Judgment  for  plaintiff,  with  ooets. 


RETFORD   RURAL   DISTRICT   COUNCIL   V.    MARTIN. 

Eetford  Police  Court. 

lOOe— March  31.]  ["  Estates  Gazette,"  April  H 1906. 

Water  supply — Kebuilding  house  without  obtaining  proper 
supply. 

In  this  case  John  Martin,  of  Tuxford,  was  summoned  for  pulling 
down  and  rebuilding  a  dwelling  house  in  Newcastle  Street,  with- 
out obtaining  a  wholesome  supply  of  water. 

Mr.  Thomas  Henry,  surveyor  to  the  Council,  supported  tlie 
summons,  and  Mr.  A.  P.  Williamson  defended. 

For  the  prosecution  it  was  stated  that  during  1905  defendant 
notified  the  Council  that  he  was  about  to  make  some  alterations 
to  his  property.  The  premises  were  inspected,  and  it  was  found 
that  the  house  had  been  pulled  down  with  the  exception  of  a  small 
iwrtion  of  brickwork  at  one  comer,  new  foundations  put  in,  and 
new  premises  built.  Defendant  applied  for  the  necessary  water 
certificate,  which  was  not  granted,  a^  it  failed  to  produce  the 
required  analysis  of  the  water,  showing  it  to  be  wholesome.  De- 
fendant was  advised  to  provide  a  supply  of  wholesome  water,  but 
failed  to  do  so,  and  the  house  was  now  occupied.  The  property 
adjoined  land  belonging  to  the  Duke  of  Newcastle. 

In  cross-examination,  Mr.  Heniy  admitted  that  an  old  lady 
made  a  living  by  taking  tea  water  round  to  the  houses  in  Tuxford 
each  day,  but  refused  to  say  that  the  water  question  was  difficult. 
This  particular  water  was  brought  fxom  a  distance  of  three  hun- 
dred yards  to  the  houses  in  question,  but  there  were  two  pumps  in 
Tuxford  used  for  the  purpose.  He  supposed  that  they  were  used 
l>ecause  they  had  a  reputation  for  mstking  good  tea.  The  water 
was  hard,  but  analysis  showed  it  to  be  wholesome.  He  considered 
a  house  was  pulled  down  to  the  ground  floor  as  soon  as  the  roof 
was  removed. 

The  builder,  John  Whake,  considered  that  the  portion  of  the 
wall  had  been  left  to  save  legal  action. 

For  the  defence,  Mr.  Williamson  said  that  it  was  a  most  im- 
portant question  for  property  owners.  The  premises  in  question 
were  not  compelled  to  provide  a  water  supply  prior  to  the  altera- 
tions. He  contended  that  a  ground  floor  was  a  ground  floor,  and 
that  they  had  not  pulle<l  down  the  house.  The  only  available 
supply  of  water  was  four  hundred  yards  awav.     The  property  was 

•r.  nulled  down  within  the  meaning  of  the  Act,  and  therefore  they 
were  no<^  reouired  to  provide  water. 

The  Bench  decided  that  the  house  had  been  pulled  down  and  re- 
"built,  and  impo?<'d  a  fine  of  SOs. 
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TAILOR  V.   BOTT  AND   SONS. 

Wandsworth  County  Court — ^His  Honour  Judge  Kussell. 

1906-April  9.]  C"  Estates  Oazettc."  April  14, 1908u 

Commission — ^House  agents — Claim  to  share  commission 
with  other  agents. 

In  this  case,  Mr.  Arthur  Wm.  Taylor,  of  Meeaps.  A.  W.  Taylor 
and  Co.,  auctioneers,  house  and  estate  agents,  of  159,  High  Street, 
Putney,  sued  Messrs.  John  Bott  and  Sons,  auctioneers  and  sur- 
veyors, of  Commercial  House,  Heme  Hill,  for  £25,  being  half 
oommission  on  the  sale  of  Denholme,  Keswick  Road,  East  Putney, 
to  Mr.  Wm.  Blythe,  for  £1,900. 

Mr.  Heber  Hart,  barrister,  appeared  for  the  plaintiffs,  and  Mr. 
Ooddard,  barrister,  for  the  defendants. 

Mr.  Hart  explained  that  defendants,  who  were  acting  for  the 
owners  of  Denholme,  agreed  with  Messrs.  Taylor  that  if  they 
managed  to  dispose  of  the  property  they  should  have  half  the 
amount  for  commission  on  the  sale.  One  of  Mr.  Taylor's  clients, 
namely,  Mrs.  Hill,  lirst  looked  at  the  house,  but  she  did  not 
purchase.  Shortly  afterwards  they  saw  another  client,  Mr.  Wm. 
£lythe,  to  whom  they  introduced  the  property.     One  of  their  em- 

Sloyee  telephoned  to  liefendants  on  January  13,  telling  them  of 
le  fact,  and  asking  if,  in  the  event  of  Mr.  Blythe  purchasing,  the 
oommission  would  oe  divided.  The  reply  was  in  the  affirmatiye. 
On  December  17  the  def^idant  wrote  that  they  would  divide  the 
commission  if  before  or  at  an  auction  sale  which  had  been  ar- 
ranged Mr.  Blythe  purchased  the  house.  Defendants  subsequently 
sent  an  order  to  view  for  Mr.  Blythe,  and  some  particulars  about 
the  prox)erty.  On  January  19  there  was  a  sale  of  furniture  at 
Denholme,  and  on  January  30  plaintiffs  and  defendants  were  again 
in  telephonic  oommuinioation.  Plaintiffs  asked  if  the  houjse  had 
been  sold  at  the  auction.  The  reply  was  in  the  negative,  defend- 
ants stating  that  the  highest  bid  made  was  £1,910.  They  added 
that  they  would  sell  for  £1,950  or  a  little  less.  On  February  6 
plaintiffs  wrote  asking  defendants  to  state  whether,  in  the  event 
of  the  house  being  sold,  they  would  be  willing  to  divide  the 
commission,  or  that  the  successful  agent  should  have  two-third» 
and  the  other  one-third.  Defendants  wrote  in  reply  that  tiiey 
hoped  to  call  on  plaintiffs,  and  added  "  £1,900  is  not  the  lowest 
price,  submit  anything  over  £1,850."  Defendants  did  not  call 
on  plaintiffs,  but  on  Feoruary  9  they  wrote  to  plaihtiffs  that  thegr 
were  negotiating  with  Mr.  Blythe  for  the  purchase  of  the  house, 
and  that  they  would  in  the  event  of  his  buying  be  unable  to  divide 
the  commission  with  plaintiffs,  by  reason  of  the  fact  that  the^r 
learnt  that  plaintiffs  did  not  first  introduce  the  property  to  his 
notice.  Plaintiffs  wrote  in  reply  on  February  28,  stating  that  they" 
could  not  accept  defendants'  view  of  the  matter,  and,  if  the  house 
were  sold  to  Mr.  Blythe,  they  should  expect  defendants  to  carry- 
out  their  arrangement  with  regard  to  commission.  Defendants^ 
however,  refused  to  divide  the  commission  with  plaintiffs,  though 
the  house  was  sold  to  Mr.  Blythe. 

Mr.  Goddard  remarked  that  the  sum  at  which  the  house  wa» 
sold  was  £1,700,  and  the  amount  to  which  plaintiffs  would  be 
entitled  if  their  claim  succeeded  would  be  £21  5s. 
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Mr.  Fredk.  Wm.  Parsons/ formerly  with  plaintifis,  said  be  epoke 
over  the  telephone  with  defendants  on  January  4,  1905.  They  said 
they  would  be  willing  to  divide  the  commission  with  plaintiffs 
if  Messrs.  Taylor  and  Go.  bioaght  abont  the  sale  of  Denholme. 
They  sent  a  letter,  dated  January  5,  confirming  this  statement. 
On  January  30,  witness  telephoned  again,  asking  if  the  property 
had  been  sold  by  auction.  Defendants  replied  that  it  had  not^ 
that  the  reserve  price  was  £1,050,  and  thac  if  plaintiffs  sold  the 
house  they  would  be  willing  to  divide  the  oommission. 

Other  evidence  in  support  was  given  hj  Mr.  Francis  Solomon, 
also  formerly  with  plaintiffs. 

Mr.  Goddard  submitted,  in  defence,  that  no  case  had  been 
made  oat  by  plaintiffs.  It  was  clear  from  the  oorrespondepce  that 
the  agxeement  was  that  plaintiffs  should  have  half  commission  if 
Mr.  Blythe  bousht  the  £ouse  before  or  at  the  auction.  The  only 
ground  upon  which  plaintiffs  could  lose  their  claim  was  that 
alternative  terms  were  suggested  on  Februaiy  6.  But  it  was  ad- 
mitted an  both  sides  that  these  were  not  accepted. 

Mr.  Herbert  Bott,  partner  in  the  defendant  firm,  said  that 
at  the  date  of  the  letter  of  January  17  his  firm  believed  that  the 
property  had  been  first  introduced  to  Mr.  Blythe's  notice  by 
plaintiffs.  They  subsequently  found  this  was  not  be  case.  The 
agreement  with  plaintiffs  was  that  the  commission  should  be 
shared  if  Mri  Blythe  bought  the  house  before  or  at  the  auction. 
But  he  did  not  buy  until  after  the  auction,  and  witness  could  not 
find  that  his  firm  entered  into  any  further  arrangement  with 
plaintiffs. 

In  answer  4x>  Mr.  Hart,  witness  said  that  had  Mrs.  Hills,  plain- 
tiffs'  previous  client,  purchased  the  house  at  any  time  they  would 
have  shared  the  commission  with  plaintiffs. 

Mr.  Wm.  Blythe,  the  purchaser  of  the  house,  deposed  that  he 
had  viewed  the  house  beioie  Messrs.  Taylor  introduced  the  pro- 
perty. It  was  at  his  wife's  request  that  Messrs.  Taylor  procured 
the  order  to  view. 

The  Judge  ruled  that,  apart  from  the  question  of  contract, 
plaintiffs  were  in  oommon  fairness  entitled  to  recover.  The  ar- 
rangement, roughly,  was  that  if  Mr.  Blythe  bought  the  house 
plaintiffs  were  to  have  half  commission. 

Judgment  was  entered  £or  plaintiffs  for  £21  5s. 


METROPOLITAN     WATBB      B0AJ4D     V.     WESTMINSTER     CITY 

COUNCIL. 

Clerkenwell  Police  Court — Mr.  Bros. 

1906~ApriL]  [**  Bstatet  Oasefete  *  April  21, 1906. 

Street  —  Paving  —  Expenses  —  Cost  of  superintending 
works  being  executed  by  contractor. 

As  a  result  of  the  order  made  by  the  Court  of  Appeal  in  this 
case  in  December,  1004  (Estates  Gazette,  December  10,  1904,  p. 
1048 ;  "  Estates  Gazette  Digest  of  Cases,  1904,"  p.  466),  the 
case  again  occupied  the  attention  of  the  magistrate,  and  after 
hearing  evirl^sioe  on  the  point  he  found  as  a  fact  that  no  sub- 
stantial extra  expense  had'  been  incurred  by  the  Corporation. 
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On  this  finding  the  case  again  came  before  the  Court  of  Appeal 
on  November  27^   1905. 

Mr.  McCall,  for  the  respondents,  admitted  that  on  the  finding 
of  the  magistrate  the  apx)eUanta  were  entitled  to  sucoeed  ana 
intimated  that  he  was  unable  to  further  argue  the  case.  The 
decision  of  the  Divisional  Court  was  accordingly  reversed  and 
the  appeal  allowed  with  the  costs  incurred  ip.  the  Court  of 
Appeal  and  in  the  Divisional  Court,  and  of  the  further  proceed- 
ings before  the  magistrate. 

Subsequently  application  was  made  to  Mr.  Bros  by  Mr.  H. 
Courthope  Munroe  on  behalf  of  the  Metropolitan  Water  Board 
for  the  costs  ci  the  original  proceedings  before  the  magistrate. 

Mr.  Morton  Smith  opposed  the  appUcation,  and  the  magistrate 
nliama^ly  ordered  the  Council  to  pay  to  the  Water  Board  40g8. 
in  respect  of  the  costs  of  the  original  proceedings. 


BBOMLBY  V.   WHITTLE    AND   ATTBNBOROUGH. 

Market  Harborongh  County  Court — His  Honour  Judge 
Wightman  Wood. 

1906-Feb.  5.  April  13w]  C  ''Eirtates  Gazette,"  Feb.  17,  April  21, 19061 

Auctioneer — Sale  of  stolen  cattle — Conviction  of  thief — 
Delivery  up  of  cattle  to  rightful  owner — Claim  by 
purchaser  against  auctioneer  to  recover  price — Question 
of  warranty  of  title  by  auctioneer. 

In  this  case  Francis  Bromley,  grazier,  sued  Messrs.  Whittle  and 
AttenboFough,  anctioneers,  for  £8  7s.  6d.,  the  valne  of  a  oow  and 
calf,  and  £1  10s.  cost  of  keep. 

Mr.  J.  H.  Douglas  was  for  the  plaintiff,  and  Mr.  Bigg  for  the 
defendants. 

Mr.  Douglas  said  plaintiff  bought  a  oow  and  a  calf  at  defend- 
ants' auction  in  Harborough  Market.  Plaintiff  took  them  away, 
and  had  them  for  something  like  three  weeks  in  his  possession. 
In  the  meantime  the  police  proved  that  the  animals  had  been 
stolen,  and  at  the  Quarter  Sessions  a  man  named  Ball  was  con- 
victed of  the  theft.  The  police  then  handed  over  the  animala 
to  the  real  owner,  Mr.  Horton.  He  submitted  that  the  aac^ 
tioneers  were  liable ;  there  was  a  warranty  of  title  if  they  sold 
without  disclosing  their  principals. 

Plaintiff  said  ne  did  suyt  near  the  auctioneer  say  he  was 
selling  £o<r  Mr.  Ball. 

For  the  defence,  Mr.  Attenborough  said  he  stated  at  the  sale 
he  was  oelling  for  Mr.  Ball. 

Frank  Weston  and  William  Dodge  corroborated. 

Mr.  Biggs  contended  that  the  auctioneers  were  not  liable; 
they  declared  the  owner,  or  alleged  owner,  of  the  animals,  and 
paid  him  the  money.  He  quoted  several  cases  in  support  of 
his  argument. 

His  Honour,  having  taken  time  to  consider  his  decision,  said 
it  was  a  question  which  of  two  innocent  parties  should  lose 
through  the  misconduct  of  a  third.  He  held  that  the  auctioneers 
were  not  liable,  and  gave  judgment  for  the  defendants. 
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MANSEL-PLETDELL   V.   TORY. 

Blandford  County  Court — His  Honour  Judge  Philbrick, 

K.C. 

1906- April  9.]  C"  Estates  Gazette,"  At)ril  21, 1906. 

Ijandloird  and  tenant — Claim  for  rent — Counterclaim  for 
damages  in  respect  of  allotments,  poor  rates  and  sport- 
ing rights. 

In  this  case  Mr.  Edmund  Moreton  Mansel-Pleydell,  of  What- 
oombe,  sued  Mr.  John  Edward  Tory,  of  Turnworth,  Dorchester 
and  Yeovil,  for  £46  ISs.  4d.,  the  proportion  of  one  year's  rent 
due  on  October  11,  1905,  for  the  Lower  I'arm,  Winterbome 
Houghton.  Defendant  filed  a  counterclaim  of  £63  48.  6d.  for 
rent  or  damages  in  respect  of  allotments  of  which  he  never 
obtained  possession,  and  for  the  poor  rates  and  sporting  rights 
of  Houghton  Farm  and  Clenston  Farm,  amounting  to  £16  lis. 
2d.  Plaintiff  had  (through  his  agekit,  Mr.  Henry  Dukel,  of 
Dorchester)  filed  a  defence  to  the  effect  that  the  allotments  were 
included  in  the  agreement  by  a  mutual  mistake  of  fact  and  as 
to  the  sporting  rights— he  set  up  the  Rating  Act  of  1874  and 
the  Statute  of  Limitations,  .on  behalf  of  Mns.  Mansel-Pleydell 
(widow  of  the  late  owner),  as  a  third  party. 

Mr.  A.  G.  Symonds  (of  the  firm  of  Messrs.  Symonds  and  Son, 
Dorchester)  appeared  for  the  plaintiff ;  and  Mr.  W.  H.  Creech, 
of  Sturminster,  represented  the  defendant. 

Mr.  Symonds,  in  opening  the  case,  described  the  drcamstaiioes 
of  the  dispute  between  the  parties,  and  read  considerable  cor- 
respondence on  the  matter.  From  this  it  appeared  that  when 
Mr.  Tory  was  leaving  the  farm  he  deducted  the  sum  mentioned 
in  the  claim.  Mr.  Duke  replied  that  the  inclusion  of  the  allot- 
ments in  the  agreement  was  due  to  a  clerical  error.  Defendant 
replied  that  surely  he  was  not  expected  to  pay  rent  for  what  he 
haid  not  had,  and  stating  that  the  allotment  was  let  to  him 
with  the  farm  ;  therefore  he  asked  for  a  receipt  in  full.  Mr. 
Duke  replied  that  the  allotments  were  not  in  defendant's  oc- 
cupation at  the  time  of  the  agreement,  nor  were  they  mentioned 
when  the  agreement  was  sign^.  Further,  defendant  had  always 
paid  the  rent  without  making  any  abatement.  Mr.  Tory  had 
deducted  eight  years'  rent  in  respect  of  the  allotments,  part 
of  which  was  for  a  time  when  the  estate  was  not  in  the  pos- 
session of  the  plaintiff,  and  consequently  Mrs.  Mansel  Pleydell 
(as  the  executrix  of  the  late  Mr.  J.  C.  Mansel-Pleydell)  had  been 
joined  to  the  action  as  a  third  party.  The  matter  was  also 
affected  by  the  Statute  of  Limitations. 

Proceeding  to  the  counterclaim,  counsel  said  that  undoubtedly 
the  sporting  rights  were  reserved  to  the  late  Mr.  Mansel-Pleydell, 
although  that  gentleman  might  not  have  exeircised  them.  They 
had  not  been  separately  rated  until  they  had  been  let  to  Mr. 
Hambro,  of  Milton  Abbey,  recently. 

Mr.  Henry  Duke,  plaintiff's  agent,  stated  that  when  he  took 
over  the  agency  of  uie  estate  defendant  had  no  written  agree- 
ment as  te  the  tenancy  of  the  farm,  and  witness  prepared  one. 
The  allotment  was  never  mentioned,    and  witness  had   no  in- 
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Btructions  to  deal  with  the  alloiinento  at  alL  They  were  in 
the  hands  of  a  number  of  tenants  at  the  time.  Witness  first 
heard  about  the  allotments  from  Mr.  Tory  about  the  time  he 
gave  notioe  to  leave  the  farm.  Witness  pointed  out  to  defendant 
if  the  allotments  were  mentioned  in  the  agreement  it  was  a 
mistake.  At  the  time  he  (defendant)  did  not  ask  for  any  allow- 
ance in  respect  of  the  allotments,  and  never  had  done  so  pre- 
viously. The  lents  of  the  allotments  were  always  paid  by  the 
tenants  who  were  in  .possesBion.  The  agreement  was  nndfibr 
oor  sideration  for  a  long  time  by  the  parties.  Defendant 
neveir  told  witness  that  the  allotments  wero  part  of  the  farm 
when  he  took  the  agency  over.  Neither  did  he  say  he  made 
no  claim  before  because  the  late  Mr.  Mansel-Pleydell  treated  him 
liberally  in  the  matter  oi  repairs.  Shortly  after  the  agreement 
oame  into  force  witn-ees  wrote  to  Mr.  Tory  telling  him  he  would 
hold  him  strictly  to  the  agreement  with  regard  to  the  repairs.  He 
did  not  remember  Mr.  Tory  telling  him  at  the  next  audit 
that  if  he  was  held  to  the  condition  about  carrying  out  the 
repairs  he  should  want  some  allowance  with  respect  to  the 
alK)tments.  Since  plaintiff  came  into  the  property  in  1902,  de- 
fendant had  be^a  allowed  the  sporting  rights  of  the  farm  until 
they  were  let  to  Mr.  Hambro.  The  late  Mr.  Mansel-Pleydell 
reserved  his  sporting  rigihts  on  the  land,  but  did  not  let  them. 

Mr.  Samuel  Duffett,  clerk,  employed  by  Messrs.  Henry  Duke 
and  Son,  stated  he  had  never  heard  the  allotments  mentioned 
by  defendant  until  December,  1004.  Witness  personally  collected 
the  rents  from  the  allotment  holders  for  the  past  three  years, 
and  accounted  for  them  to  Mr.  Duke.  The  allotment  holders 
paid  2d.  a  i>eTch  for  their  holdings.  They  would  receive  about 
£5  178.  a  year  lor  the  allotments  after  the  rates  were  paid, 
if  the  whole  of  the  land  was  let. 

Mr.  George  Allen  stated  he  had  had  a  piece  of  allotment 
before  and  after  Mr.  Tory  took  the  farm.  He  had  held  the 
allotm^it  20  years  without  a  break  since  Mr.  Tory  came  to  Uie 
village.  He  always  paid  the  rent  to  the  estate  and  defendant 
never  asked  him  for  it. 

Mr.  A.  G.  Corry,  assistant  overseer  for  Houghton,  produced 
the  rate  books  for  the  parish,  and  identified  the  allotments  as 
being  separately  rated  from  the  farm.  The  sporting  rights  were 
valued  at  £9  7s.  6d. 

Mr.  John  Tory,  jun.,  stated  that  he  was  commissioned  to  act 
on  his  father's  behalf  with  regard  to  the  agreement.  Witness 
went  through  the  agreement,  and  the  schedule  was  checked 
thiough.  The  allotments  were  on  the  schedule.  One  alteration 
was  made  in  the  schedule  during  his  interview  with  Mr.  Duke. 
There  was  a  question  as  to  repain  under  tiie  agreement,  and 
that  question  hindered  the  signing  of  the  agreement.  Mr.  Duke 
stated  he  wished  the  agreement  signed  to  bring  the  defendant 
in  line  with  the  other  tenants,  but  that  he  wished  defendant  to 
go  on  as  he  had  before.  Witness  subsequently  saw  Mr.  Duke 
about  the  notice  as  to  repairs,  and  he  said  things  were  to  go 
on  as  before.  At  the  valuation  of  the  farm  a  claim  was  made 
for  the  hedge,  which  was  shown  to  belong  to  the  allotment. 
When  the  schedule  was  checked  he  knew  iiiat  the  land  in 
question  was  used  as  allotments,  but  he  did  not  know  who  the 
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occupieiB  were.  His  father  told  him  that  the  allotments  were 
piurt  and  parcel  of  the  farm. 

Mr.  J.  E.  Tory,  the  def^idant,  stated  he  took  the  farm  in  1879, 
and  the  allotments  were  a  part  of  the  farm.  Witness  paid  for 
the  manuring  of  the  allotments  when  he  went  in.  Witness  never 
receired  any  rent  for  the  allotments.  When  Mr.  Duke  sent  the 
agreement  witness  saw  that  the  allotments  were  included  in  it. 
Witness  made  no  claim  for  the  allotments  until  Mr.  Duke 
wrote  stating  the  claim  for  repairs  on  the  farm  would  be  en- 
forced. Witness  had  been  rated  on  the  rent  he  paid  under 
his  agreement.  He  had  no  written  agreement  with  Mr.  Mansel- 
Pleydell,  but  he  had  sometimes  sent  a  man  to  help  the  landlord's 
men  in  doing  repairs.  He  mentioned  about  the  allotments  at 
nearly  every  aadit,  and  Mr.  Duke  said  he  would  look  into  it. 
Mr.  Duke  never  said  that  it  was  amistake  to  include  the  allot- 
ments in  the  agreement.  Mr.  Duke  said  he  wished  witness  to  go 
on  in  the  same  way  as  he  did  under  the  late  Mr.  Mansel-PleydeU. 

His  Honour  found  that  it  was  a  pure  clerical  error  that  the 
allotments  were  mentioned  in  the  agreement.  He  thought  the 
conduct  of  the  defendant  showed  that  he  was  aware  it  was  a  mis- 
take, and  had  treated  it  as  a  mistake.  The  acts  of  ail  parties  had 
proceeded  upon  that  footing.  He  gave  judgment  foor  the  amount 
claimed,  ana  dismissed  the  counterclaim,  with  costs  on  Scale  G.^ 


TAYLOR  AND   CO.  V.  VAGNENER. 

Wandsworth  County  Court — His  Honour  Judge  EusselK 

1906  -April  7.]  [**  Estates  Gazette,"  April  21. 1906. 

Commission — ^Auctioneer — Two  agents — Effective  intro- 
duction. 

In  this  action,  Messrs.  A.  W.  Taylor  and  Co.,  auctioneers  and 
valuers,  15Q,  iligb  Street,  Pntnej,  were  the  plaintiffs,  and  they 
sought  to  recover  from  Mi's.  Bertha  Vagnener.  a  widow,  of  33, 
Montserrat  Road,  Putney,  the  sum  of  £10  17s.  6d.,  being  £2 
8s.  commission  for  letting  1,  Montserrat  Rocul  to  Mr.  Stuiley 
Elliott,  fox  three  years,  unfurnished,  at  a  rental  of  £48  per  annum, 
proportion  of  costs  of  agreement  expenses,  and  £16  5s.  commission 
on  the  sale  of  1,  Montserrat  Road  to  Mr.  Geo.  Todd  for  £550. 

For  the  plaintiffs,  Mr.  Heber  Hart  explained  that  the  defend- 
ant, on  June  6,  1004,  instructed  plaintiffs  to  let  or  sell  the 
house.  They  left  it  to  Mr.  Stanley  Elliott.  Later  plaintiffs 
were  asked  to  sell  the  house.  On  October  10,  Mr.  Paxions,  then 
of  plaintiffs'  firm,  called  on  defendant,  and  she  gave  detailed 
instructions  about  selling  the  house.  The  price  was  to  be 
£575,  and  plaintiffs  were  not  to  accept  less  than  £550.  Shortly 
afterwards  Mr.  Todd  was  given  an  order  to  view  the  house,^ 
but  he  wxnte  that  the  price  was  too  great.  Subsequently  Mr. 
or  Mis.  Todd  went  to  Messrs.  Ellis,  Copp  and  Co.,  another 
firm  of  house  agents,  who  gave  a  lower  price  for  1,  Montserrat 
Road,  and  finally  Mr.  Todd  bought  the  house  for  £505.  Defend- 
ant had  refused  to  pay  the  plaintiffs'  commission  on  the  sale. 


•  In  the  report  of  this  case  in  the  ESTATES  Gazbitb,  AprU21. 1906,  the  defendant 
was  erroneously  described  as  Mr.  J.  E.  Tory,  F.S.L 
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Mr.  Fredk.  Wm.  Parsons  (of  Messrs.  Marsh  and  Parsons,  of 
Kensington)  formerly  with  plaintiffs,  said  he  called  at  33,  Mont- 
■serratt  Boctd,  ajid  received  instructions  from  a  lady,  whom  he 
took  to  be  defendant,  about  selling  the  house. 

Mr.  L.  Macmahon  submitted  that  plaintiffs  were  not  entitled 
to  recover,  because  they  had  nothing  to  do  with  the  effective 
«ale  of  the  house. 

Mr.  George  Todd,  who  purchased  the  house,  deposed  that  he 
had  given  up  all  thoughts  about  the  house  before  going  to  Messrs. 
Ellis,  Oopp  and  Co. 

Defendant  denied  that  she  saw  the  witness  Parsons,  or  gave 
him  instructions  about  the  selling  of  the  house.  She  took  the 
house  out  of  Messrs.  Tayloir's  hands  and  put  it  into  those  of 
Messrs.  Ellis,  Copp  and  Co.  She  had  paid  commission  to  Messrs. 
Ellis,  Copp  and  Co. 

Mr.  Macmahon  said  the  house  was  put  up  to  auction,  and  it 
was  after  that  Messrs.    Ellis,   Copp  and  Co.   sold  it. 

Mr.  Copp,  a  member  of  the  firm  of  Ellis,  Copp  and  Co.,  said 
his  firm  knew  that  Messrs.  Taylor  had  had  instructions  to 
sell  the  house,  but  part  of  the  arrangement  between  defendant 
and  them  was  that  they  should  have  the  property  entirely  in 
their  hands  for  a  fortnight,  expiring  on  October  24.  His  firm  did 
not  know  that  Mr.  Todd  had  been  to  Messrs.  Taylor. 

Mrs.  Harrison,  daughter  of  defendant,  denied  giving  Mr. 
Parsons  instructions  to  sell  the  house. 

The  Judge  said  he  did  not  think  plaintiffs  had  shown  that 
they  had  brought  about  asi  effective  sale,  and  he  gave  judgment 
for  plaintiffs  only  for  the  amount  of  commission  for  letting  and 
preparing  the  agreement.     No  order  with  regard  to  oosts. 


JOHNSON   V.   LLOYD. 

Croydon  County  Court — His  Honour  Judge   Russell. 

■    1906~April  3.]  ["  Estates  Gazette."  AprU  21, 1906. 

Commission — Auctioneer — Letting  shooting  land. 

In  this  case  Mr.  Bruce  Johnson,  jun.,  auctioneer,  of  Croydon, 
and  148,  Abbey  Street,  Bemiondfey,  an  importer  of  Canadian 
horses,  of  Charlton  House,  Addiscombe,  claimed  a  sum  of  £26  48. 
from  Mr.  F.  C.  Lloyd,  of  Monk's  Orchard,  Beckemham,  as  com- 
mission for  letting  certain  land  to  Mr.  Woodward. 

Mr.  F.  O.  Robinson  (instructed  by  Mr.  W.  Hood)  appeared  for 
the  plaintiff ;  and  Mr.  Page  for  the  defendant. 

The  plaintiff  said  he  had  held  an  auctioneer's  licence  fox 
fifteen  years.  In  1904  Mr.  Woodward  came  to  him  about  a 
^*  shoot,"  and  witness  rented  him  some  of  his  father's  land,  but 
the  Whitgift  ovemors  stepped  in  and  would  not  consent.  Soon 
«fter  he  met  Mr.  King  Brown,  agent  for  Mr.  Lloyd,  and  he  said  he 
could  let  witness  have  from  five  to  five  hundred  acres,  and 
promised  him  25gs.  if  he  could  effect  a  letting.  Through  wit- 
ness's introduction  £9  per  acre  was  obtained,  or  £45  a  year  for 
fourteen  years. 

His  Honour  decided  that  Mr.  Johnson  had  made  out  his  case, 
and  gave  judgment  for  him,  with  costs. 
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WELCH  V.   EDMONTON   URBAN   DISTRICT  COUNCIL. 

Mr,  W.  Hurst  Flint,  F.S.L,  Umpire. 

1906-Apra.]  [*•  Estates  Gazette,"  April  21, 1906. 

Compensation — Water-cress  beds — Leasehold  interest — 
Lessor's  option  to  determine  lease — Claim  for  construc- 
tion of  new  beds  and  loss  of  profits. 

In  this  case^  which  was  a  claim  for  compensatioai,  the  claimant  in 
1001  became  the  lessee  of  certain  land,  utilised  as  water-cress  beds, 
from  the  Edmonton  Urban  District  Council,  for  a  period  of  twenty- 
one  years,  determinable  at  an  option  of  either  of  the  parties  at 
seven  or  fourteen  yeaocs,  the  Council  having  the  right  of  ter- 
minating the  agreement  at  any  time  on  payment  of  oompenea- 
tion.  l%ie  Council  having  given  daimant  notice  of  their  inten- 
tion to  take  the  land,  he  claimed  £1,503  compensation  for 
oonfitruction  of  fresh  beds  and  for  loss  of  profits,  etc. 

For  the  claimant,  Mr.  H.  E.  Molyneux  and  Mr.  R.  J.  Collier 

>ye  evidence,  together  with  claimant  and  his  accountant.     Mr. 

.  Hookey  and  Mr.  Wood,  accountant,  cjave  evidence  for  the 
Urban  District  Council,  ^e  former  gentleman  expressing  the 
opinion  that  £200  would   be  fair  compensation. 

Mr.  Flint  assessed  the  compensation  at  £480,  the  Council  to 
pay  all  costs  in  addition. 


g; 


EVANS  V.   THE   WAB  DEPAETMENT. 
1906-ApriL]  [**  Estates  Gazette,**  April  21, 1908. 

Compensation — Property  taken  for  artillery  range — Claim 
in  respect  of  sheep  to  be  taken  over  and  for  damages 
for  disturbance  of  tenancy  and  alleged  trespass. 

This  was  an  arbitration  to  determine  a  dispute  between  Mr. 
David  Bvans  (a  tenant  on  an  estate  which  had  been  purchased  by 
the  War  Department  for  artillery  range  practice  in  Merioneth- 
shire), and  the  War  Department,  relating  to  what  number  of 
sheep  the  War  Office  should  take  ovetr  and  the  price  per  head 
and  compensation  and  damages  for  disturbance  of  tenancy  and 
an  alleged  trespass. 

The  claim  was  that  1,800  sheep  be  taken  over  at  25fi.  a  head,. 
£200  for  disturbance  of  tenancy  and  £50  for  trespass. 

It  had  been  agreed  that  no  solicitor  or  counsel  were  to  appear 
at  the  arbtiration. 

The  War  Department  were  represented  by  Mr.  W.  H.  Elwell, 
and  the  claimant  by  Mr.  Robert  LLoyd  Jotnes,  civil  engineer 
and  surveyor,  Bala. 

Mr.  Elwell,  on  behalf  of  the  War  OflBoe,  contended  that  inas- 
much as  they  were  onlv  taking  a  proportion  of  the  sheep  land 
they  should  not  be  held  liable  to  take  the  whole  of  the  sheep 
Further,  that  the  law  did  not  compel  the  landlord  to  take  over 
the  aheep  and  that  the  clanses  in  the  agreement  which  pro- 
vided "That  at  the  expiration  of  the  tenancy  the  tenant  was 
to  offer  to  the  landlord  not  more  than  1,550  sheep,"  superseded 
any  local  custom  in  this  matter.     On  behalf  of   the  claimant. 
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Mr.  LI<^  Jones  uiged  thjut  thi«  daase  did  not  bear  an  tlie 
question  of  wbether  or  not  the  landloiid  was  to  take  over  the 
sheep,  bat  tiiat  it  was  simjpiy  &  jvoteetive  daase  to  prevent 
the  tenant  selling  the  sheep  in  the  open  market  and  so  prejudioe 
the  letting  value  of  tiie  mrm,  and  that  local  oostom  compelled 
the  landlord  or  inooming  tenant  to  take  over  the  sheep  properly 
belonging  to  the  farm. 

The  Umpire  ruled  that  be  would  have  to  decide  against  Mr. 
JBlweU  on  this  poiiMhr 

Mr.  R.  L.  Jones  also  oootouded  that  becaose  the  land  not 
taken,  was  bog^r  and  unsheltered  and  unfit  for  sheep  farmings  the 
whole  of  the^eep  should  be  taken  over. 

(Finally,  Mr.  Elwell  submitted  that  1,000  sheep  at  226.  a  head, 
£100  and  £25  for  distorbaaoe  and  damage  would  amply  meet 
the  case. 

The  award  was  for  1,600  aheep  at  23s.  a  head,  and  £120  and 
£25  for  difltnrbanoe  and  damages  zespectively. 


COSTBB  AND  LAMB  V.   HEADLAND. 

Houee  of  Lords — ^Lord  Chief  Justice  and  Lords  Justices 
Macnaghten,  Davey,  James  of  Hereford,  Bobertson  and 

Atkinson. 

1906-April  5.]  [**  Estates  Qazet  W  April  21,  1908l 

Distress  —  Costs  —  Poor  rate — ^Distress  for    Bates  Act, 

1827— Distress  (Costs)  Act,  1817— Distress  for  Kates 

Act,  1849 — Limit  of  costs  chargeable. 

lliis  was  an  appeal  from  tn  judgment  of  the  Court  of  Appeal 
{the  Master  of  the  KoIIs  and  Lords  Juatioee  Stirling  and  MathewV 
dated  December  14,  1904,  which  revexeed  decisions  of  the  King's 
Bench.  Division  (the  Lord  Chief  Justice  and  Justices  Kennedy  and 
Chsnnell)  (May  19,  1904),  and  of  the  County  Court  Judge  of  Kent, 
fitting  at  Bromley  (March  4, 1904).  The  case  was  report^  in  the 
Estates  Gazettb  of  Deoember  24,   1904. 

The  appellants  were  Vincent  Coster,  sai  inspector,  and  Robert 
liamb,  a  police  constable,  stationed  at  Bromley.  The  respondeat, 
Henry  Ileadland,  apparently  a  "passive  resister,"  was  a  person 
duly  rated  and  assessed  to  the  poor  of  the  parish  of  Foots 
Cray.  On  April  27,  1903,  Mr.  Efeadland  was  assessed  by  the 
Foots  Cray  overseers  in  the  sum  of  £3  lOs.  On  July  8,  1903, 
the  respondent  paid  £3  5s.  on  account  of  this  sum,  and  the  col- 
lector accepted  it  as  part  payment.  A  distress  warrant  was 
issued  against  him  to  necover  the  5».  unpaid,  and  thirty-eight 
warrajits  and  distresses  against  other  persons  were  issued  and 
levied,  and  the  costs  and  charges  claimed  in  all  amounted  to 
£15  28.  3d.,  of  which  one  thirty-ninth  was  appropriated  to 
Mr.  Headland.  In  satisfaction  a  silver  salver  of  the  respondent's 
was  taken,  and  sold  for  £1  Os.  9d.,  which  the  appellant  Coster 
received,  and  no  part  of  which  had  been  returned  to  the  re- 
spondent, though  he  had  asked  that  the  excess  over  legal  chaz^ges 
should  be  paid  back.  The  sums  claimed  in  the  warrant  were  the 
5s.  deducted,  a  further  sum  of  Ss.  for  costs  incurred  by  the 
oversoers,   "together  with  the  reasonable  charges  of  taking  and 
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keeping  the  said  distress  " — i.e.,  the  one  thirty-ninth  <^  £15  28. 
3d.,  or  76.  9d.  This  made  ap  the  whole  of  £1  Os^  9d.  The 
question  was  the  legality  of  the  charge  of  7s.  9d.  For  the 
i^spondent  it  was  contended  that  this  waa  5a.  7d.  in.  exoesa 
of  the  charges  authorised  by  the  Distress  for  Rates  Act  ol 
1827,  which  applied  to  demands  not  exceeding  £20.  and  in  which 
the  schedule  to  the  Distress  (Costs)  Act,  1817,  waa  adopted.  It 
was  admitted  for  the  appellants  tJiat,  if  thoae  Acts  were  still 
applicable,  the  respondent's  contention  was  oorrect.  The  re- 
spondent's esUmate  waa  made  in  acooirdance  with  the  schedule 
to  the  Act  of  1817.  But  it  was  aiigued  for  the  appeal  that  these 
poovisions  ol  t/he  Acts  ol  1817  md  1827  were  by  implication 
repealed  by  the  Distress  for  Rates  Act,  1840,  which  empowered 
Justices  in  issuing  a  distress  warrant  for  unpaid  poor  rate  to 
order  that  "  the  reasonable  charges  for  the  taking,  Keeping  and 
selling  of  the  distress"  should  also  be  levied  on  the  goods 
and  chattels  of  the  penoa  afEainst  whom  such  wairrant  is 
issued.  The  Divisional  Court  h3d  itself  bound  by  the  previous 
decision  in  "Hill  v,  Pannifer'''  ("Estates  Gazette  Digest  of 
Cases,"  1004,  p.   518). 

Mr.  Danckwerts,  K.C.,  and  Mr.  Arthur  Gill  were  for  the 
appellants,  Mr.  Shearman,  K.C.,  aind  Mr.  Mortimeir  Mont- 
gomery for  the  respondent. 

The  Lord  Chancellor  said  that  an  Act  of  Parliament  had  pro- 
vided that  charges  for  distresses  in  cases  of  less  than  £20  were 
to  be  made  accoiding  to  a  schedule.  Th&t  Act  wsas  still  on  the 
Statute-book.  A  chairoe  was  made  in  excess  of  the  sum  chai|^ 
able  under  the  schedule.  In  1840  an  Act  was  passed  which 
enacted  that  "  reasonable  "  charges  should  be  made.  Mr.  Danck- 
werts  had  contended  that  the  substratum  of  the  Act  of  1827  had 
been  cut  away  by  the  latter  enactment.  But  did  the  Act  of 
1840  really  set  up  a  new  standard  ?  In  his  Lordship's  opinion, 
it  did  not,  or,  if  it  did,  that  standard  was  not  incompatible 
with  the  special  rates  m^e  chargeable  by  the  earlier  leigislatian 
to  cases  of  less  thaai  £20.  The  decision  of  the  Court  of  Appeal 
was  right. 

Lord  MacnAghten  thought  that  the  Acts  of  1827  and  1840  were 
alone  to  be  regazded,  and  the  Act  of  1827  was  still  in  force. 

The  oth«r  noble  and  learned  Lords  concurred. 

Appeal  dismissed. 

ABBRT  V.  COLLINS. 

Marylebone    County   Court — His  Honour  Judge   Selfe. 

190ft-April  24]  ["  Estates  Gazette,"  April  28, 1906. 

Commission — Sale  of  houses — Claim  against  receiver. 

In  this  action  Mr.  W.  H.  Abery,  builder  and  decorator,  of  65, 
Messina  Avenue,  West  Hampstead,  sought  to  recover  commis- 
sion amounting  to  £26  15s.,  on  the  sale  of  38  and  40,  Dunster 
Gardens,  Brondesbury,  from  Mr.  Walter  Collins,  auctioneer  and 
surveyor,  of  Leamirgton  Sj>a,  and  receiver  of  a  large  London 
estate. 

Mr.  Abinger  lepreaeoited  the  plaintiff,  and  Mr.  Thomas  ap- 
peaired  for  defendant. 
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It  appeared  that  th/e  plaintiff  (a  tenant  of  one  of  the  housea 
on  the  estate)  had  been  paid  commission^  sometimes  a  stipulated 
ftum,  such  as  £15^  for  selling  and  letting  houses  by  a  former 
owner  of  the  estate.  On  Mr.  Collins  being  appointed  receiver 
he  called  to  see  the  plaintiff,  who  kept  the  keys  and  requested 
him  to  let  him  know  of  any  offers,  **as  nothing  could  be  done^ 
except  through  us/'  and  he  would  pay  the  usual  commission. 
On  a  previous  oocasiooi  Mr.  Collins  had  called  with  Mr.  F.  C. 
Squire,  who  was  the  London  agent,  but  the  plaintiff  was  out. 
In  Octobeor  the  plaintiff  sent  to  Mr.  Collins  the  name  of  Mr.  D. 
G.  Forbes  as  a  possible  purchaser  of  the  two  houses  in  qnestioi^ 
at  £960.  Mr.  Forbes  ultimately  became  the  purchaser,  and 
the  claim  was  bad»d  on  five  per  cent,  on  the  first  £100,  and  2^ 
per  oemt.  on  the  remainder.  The  plaintiff  put  up  bills  as  house 
agent  on  the  property,  but  he  knew  that  Mr.  Squire  collected 
the  rents. 

Counsel  for  defendant  admitted  the  plaintiff  introduced  the 
purchaser,  but  contended  he  did  so  as  caretaker,  who  would 
obtain  a  fee. 

The  defendant  gave  evidence  to  the  effect  that  he  told  plaintiff 
that  if  he  did  introduce  anybody  who  became  a  purchasetr,  he 
would  speak  for  him  and  try  to  get  him  a  fee,  and  that  he 
pointed  out  he  would  take  no  resxyonsibility  in  the  matter. 

For  the  defence  it  was  submitted  that  plaintiff  had  evidently 
oonsideired  he  would  get  something  from  the  purchaser  for  whom 
he  acted  in  the  first  place.  Plaintiff  did  not  really  do  any  of 
the  veal  work,  but  simply  acted  as  any  caretaker  might  in 
showing  the  purchaser  over  the  property. 

Mr.  Abinger  said  that  the  statement  in  the  affidavit  which 
said  that  plaintiff  had  never  been  employed  by  defendant  in 
any  way  at  all,  was  diametrica-Uy  opposed  to  the  truth.  With 
regard  to  the  contention  that  plaintiff  had  only  acted  as  a 
caretaker  and  was  therefore  not  entitled  to  his  commission, 
learned  counsel  said  that  if  an  undertaker  gave  up  selling  his 
peculiar  commodities  and  had  dealings  with  a  gentleman  who 
promised  to  pay  him  the  usual  oommission  over  the  sale  of  a 
house  he  was  perfectly  entitled  to  colWt  that  oommission. 

The  Judge  held  that  defendant  had  employed  plaintiff,  and 
that  plaintiff  had  introduced  the  purchaser.  In  the  absence  of  a 
contract  between  nhe  parties  it  was  in  his  power  to  assess  what 
remuneration  he  thought  fair  and  reasonable,  and  in  the  present 
case  he  thouEjht  £21  was  the  figure.  Judgment  accordingly,  with 
costs  on  scale  "B." 

NEWPORT  UKION   V.    STEAD  :    SAME   V.    GREEN. 

King's   Bench    Division — The   Lord   Chief  Justice   and 
Justices  Ridley  and  Darling. 

1906- April  2S.]  r  Estates  Gazette,"  April  38, 190& 

Rating — Assessment — Farms — Deductions  in   respect  of 
rent  charges. 

This  was  an  appeal  by  the  Newport  Union  from  a  decision  of 
the  Justices  sittina;  at  Quarter  Sessions  for  Monmouthshire,  who 
reduced  the  rateable  value  of  the  farms  of  which  the  respondents. 
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wero  the  oooapiers,  and  the  Provoet  and  Fellovra  of  'Eton,  Col- 
lege the  owners.  It  appea^red  from  the  cases  stated  for  the 
opimon  of  the  (3ocirt  that  the  respondent,  0.  F.  Stead,  was 
the  occupieof  of  Moorbam  Farm,  at  Nash,  which  he  had  occupied 
since  1899  at  a  rental  of  £250  a  year,  he  agreeing  to  pay  all 
charges  except  tithe  rent  chai^  and  landloid's  tax  and  to  do 
all  work  ordea^ed  by  the  OonunisBioneiiB  of  Sewers  of  Caldioot 
and  Wentlodge  LevS.  except  sea  walls,  bridges  acod  gates.  The 
farm  was  rated  at  £250  gvose  (£225  being  for  agricultaral 
land  and  £25  for  buildings),  the  rateable  value  being  put  at 
£197  for  agricultural  land  aoid  £22  foar  buildings.  The  re- 
spondent appealed  to  the  Assessment  Oommittea,  who  reduced 
the  rateable  value  to  £191  on  the  agricultural  land  and  £21 
on  the  building^.  The  respondent  appealed  to  Quarter  Sessions, 
who  agreed  with  the  re8xx>ndent  that  he  was  entitled  to  make 
certain  reductions  in  respect  of  rent  charges  payable  by  Eton 
GoU^e,  which  reduction  they  fixed  at  £141.  Against  this  de- 
cision the  Newport  Union  ^aw  appealed.  In  the  second  case  the 
vespondent  was  the  occupier  of  Hill  Farm,  Gold<diff,  held  also 
under  similai^  conditions  from  the  Provost  and  Fellows  of  Eton 
Collie  at  a  rental  of  £210  a  year.  The  rateable  value  assess- 
ment was  £169  10s.  on  the  agricultural  land  and  £13  on  the 
buildings.  An  appeal  to  the  Assessment  Committee  resulted  in 
a  very  small  reduction,  and  he  appealed  to  Quarter  Sessions  and 
secured  a  decision  that  he  was  entitled  to  have  a  portion 
oi  the  rent  charges,  amounting  to  £127,  deducted  from  the  rate- 
able value  of  the  farm.  Against  this  the  Newport  Union  also 
appealed. 

Mr.  Ryde  and  Mr.  Comer  represente(l  the  appellants,  and 
Mr.  Macmorran,  K.C.,  and  Mr.  Bosanquet  the  respondents. 

Mr.  Ryde  stated  that  the  Commissioners  of  the  Caldicot  Level 
were  appointed  under  an  Act  of  Parliament  for  the  purpose  of 
keeping  up  certain  works  for  the  preservation  of  the  lands, 
etc.,  within  the  district  from  damage  by  inundation,  there  being 
about  twenty  miles  of  sea  walls  to  maintain.  The  average  amount 
paid  by  Eton  College  to  the  Commissioneirs  was  £382,  but  no  par- 
ticular amount  was  ear-marked  to  the  farms  in  question,  and  it 
was  proved  that  a  portion  of  the  farm  received  no  benefit.  But 
oonnsel  argued  that  this  was  not  the  point.  The  liability  tf> 
pay  the  rent  charge  did  not  depend  upon  the  benefit,  but  upon 
the  Act  of  Parliament  under  which  the  land  and  buildings  were 
scheduled,  and  he  submitted  that  Quarter  Sessions  was  wrong 
in  making  the  deduciions.  His  contention  was  that  no  deduction 
could  be  allowed  here,  because  the  expenses  were  not  used  for 
maintaining  the  hereditaments  on  which  they  were  charged. 

Mr.  Macmorran  argued  in  support  of  the  finding  of  Quarter 
Sessions. 

The  Court  allowed  the  appeal,  with  costs,  but  gave  the 
respondents  leave  to  appeal. 

The  Lord  Chief  Justice,  said  it  had  been  argued  that  the 
money  was  paid  in  respect  of  the  expenses  wihich  were  incurred 
in  respect  of  a  iiumlwr  of  other  properties  within  the  same 
area.  It  was  not  suggested  it  was  for  the  rateable  value  over 
all  the  lands  which  were  benefited,  for  it  must  be  taken  that 
there  were  a  number  of  other  Unds  which  were  benefited,  and 
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which  did  not  pay  at  all.  The  Ooart  was  boiuid  by  the  authori- 
ties that  had  l^ea  cited,  and  under  those  circumstanoes  if  they 
f^t  a  reiLt  charge  which  benefited  and  protected  other  properties 
it  must  be  disaflowed.  The  appeal  would,  therefore,  be  allowed, 
as  the  deductions  claimed  were  not  authorised  by  law  in  the 
opinion  of  the  Court. 

SMITH    V,    LANCASHIRE     AND    YORKSHIRE     RAILWAY  COM- 
PANY. 

Leeds  Town  Hall — Mr.  C.  M.  Atkinson  and  a  jury. 

1906— April  14]  ['•  Estates  Gazette."  April  28»  1906. 

Compensation — Land    acquired   for    railway  purposes — 

Severance  damage — Loss  of  foreshore — Tenant  right. 

This  was  a  daim  for  oompensation  hj  the  executois  of  the 
late  Wm.  Smiith  a,gaiiist  the  Lancashire  and  Yorkshire  Railway 
Oompanj.  The  claimants  were  ownezs  of  land  situate  in  the 
township  of  Airmyn;  one  and  a  half  miles  from  Goole,  and 
tiiie  company,  for  the  purposes  of  providing  accommodation  for 
the  development  of  their  coal  traffic,  had  obtained  oompulsozy 
powers  to  purchase  about  fifty-six  acres  of  land  from  an  entire 
estate  of  235  aores,  lying  on  the  north  side  of  their  railway 
line  and  dose  to  the  canal.  It  was  proposed  to  use  the  land 
scheduled  for  the  purpose  of  making  sidings,  etc. 

Mr.  Geo.  M.  (Freeman,  K.C.,  was  counsel  for  the  claimants, 
aaid  Mr.  Balfour  Browne,  K.C.,  and  Mr.  R.  A.  Shepherd,  K.C., 
repieseaited  lihe  company. 

For  the  claimants  evidence  was  called  as  to  Uie  commercial 
value  of  the  fifty-six  sores,  which  were  estimated  at  from  £20,119 
to  £31,327,  these  amounts  including  compensation  in  respect  of 
consequential  damage  through  severance,  etc..  to  the  remainder 
of  the  estate.  For  the  company,  who  daimea  that  the  value  of 
the  land  was  of  an  agricultural  diaraoter,  the  amounts  were 
fixed  at  from  £5,504  to  £5,909.  They  admitted  that  the  resi- 
dence on  the  land  would  be  depredated  in  consequence  of  the 
works  they  intended  to  carry  out. 

Including  ten  per  cent,  for  compulsory  pnidiase— as  agreed 
upon — the  jury  awarded  £12,243,  in  respect  of  55a.  2r.  31p., 
fixing  the  damaige  sustained  by  severance,  etc.,  at  £3,750 ;  they 
also  gave  £250  as  the  worth  of  2a.  3r.  30^p.  on  the  south  side 
of  the  railway,  and  for  the  loss  of  foreshore  to  the  Dutch  River 
awarded  £107.  To  tills  there  was  added  £392  agreed  compensa- 
tion for  tenant  right,  making  the  total  award  £16,742. 


TAFP     VALE      RAILWAY      COMPANY      V.      CARDIFF      UNION 
ASSESSMENT   COMMITTEE. 

Mr.  W.  C.  Ryde,  K.C.,  Arbitrator. 

lW6-AprlL3  ["  Estates  Gazette,"  April  28, 1906. 

Rating — Assessment — Railway  lines  and  land. 

In  Jane,  1905,  an  appeal  was  heard  in  the  King's  Bench  Divi- 
sion, hefoqpe  Mt.  Ju6tice  Grantham,  by  the  Taff  Vale  Railway 
Company  from  a  decdsion  ol  the  Gonrt  of  Quarter  Sessdons  of 
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Glamorganshire  upon  the  assessment  in  connection  with  the  rate 
for  the  relief  of  the  poor  in  the  parish  of  Radyr,  snch  rate  being 
made  on  Novembeor  13,  1004,  the  Assessment  Committee  of  the 
Cardiff  Union  and  the  treasurer  of  the  parish  of  Radyr  and  the 
Radyr  Parish    Council   being  respondeoite. 

By  order  of  Mr.  Justioe  Grantham  (by  omsent)  the  appeal  was, 
-with  certain  reservations,  referred  to  Mr.  Walter  Cranley 
Ryde,  K.C.,  as  arbitrator  between  the  parties.  Counsel  for  the 
appellants  were  Mr.  Balfour  BiowTie,  K.O.,  and  Mr.  W.  Denman 
Benson  (instructed  by  Messrs.  Williamson,  Hill  and  Co.,  Sher- 
borne Street,  King  William  Street,  E.C.,  agents  for  Messrs. 
Ingledew  and  Son,  Cardiff) ;  and  for  the  respondents,  Mr.  Abel 
Thomas,  K.C.,  M.P.,  Mr.  Macmorran,  K.C.,  and  Mr.  A.  J. 
Daivid  (instructed  by  Messrs.  Geo.  David  and  Evans,  Cardiff). 

The  parties  having  pven  evidence  and  requested  that  he 
should  state  his  awani  in  the  matter  in  the  terms  of  a  special 
■case,  the  Arbitrator  now  made  his  award  accordingly.  The 
Taff  Vale  Railway  lines  and  Umd,  the  subject  of  the  appeal, 
in  the  parish  of  Radyr,  were  as  follows  :  — Main  line,  one  mile  six 
iurlon^s ;  Penarth  branch,  one  mile  three  fudLongs,  9.7  chains ; 
Lantrissant  branch,  one  mile ;  Landaff  loop,  seven  chains.  The 
ffroes  estimated  rental  was  £24,085  for  main  line  and  £408 
tor  land,  sidings,  etc.  Rateable  value  £22,327  for  main  line  and 
£340  for  sidings.  The  Arbitrator,  subject  to  the  interpretation 
of  oeai^n  legal  points,  found  that  with  legBid  to  the  first 
named  the  amount  must  be  reduced  to  £18,937  gross  and  £16,683 
rateable,  the  second  estimate  as  to  sidings,  etc.,  to  be  confirmed. 
In  the  event  of  the  Court  holding  tlwit  he  had  read  aright 
certain  clauses  of  a  legal  character,  he  awarded  all  costs  against 
the  Cardiff  Union,  and  in  certain  other  eventualities  two  thirds. 


MOSS  V.    CURTHS   AND   OTHERS. 

Brentford  County  Court — His    Honour  Judge  Howland 

Koberts. 

1906- April  23.]  ["  Estates  Gazette."  April  28, 190«. 

Auctioneer — Claim  against,  for  detention  of  goods — Goods 

sent   to   auctioneer  to   be   sold  by    auction — Sale  by 

auctioneer  privatelj^  and  removal  of  goods  to  auction 

warehouse — Authority  of  auctioneer. 

The  plaintiff,  James  Thomas  Moss,    a  dealer  in  seoond-hand 

furniture,  of  Fisher's  Lane,    Chiswiok^    claimed  a  sum  of  £40 

for  the  detention  ol  some  second-hand  articles.     The  defendants 

were  Mr.  Otto  Curths,  au  auctioneer,  of  Shepheird's  Bush,  Mr. 

J.  Cooke,  a  furniture  dealer,  of  Willeaden,  amd  the  Kensington 

Auction  Company,  of  Hammersmith  Road. 

From  the  evidence  called  by  Mr.  Watson,  on  behalf  of  the 
-plaintiff,  it  appeared  that  last  September  a  quantity  of  second- 
hand fumituna  was  sent  to  Mr.  Curthsf  auction  sale  toom 
at  the  Castle  Hotel,  Brentford,  for  disposal  by  public  auction. 
Some  of  the  goods  were  not  sold  at  auction  and,  having  made 
repeated  unsuccessful  attempts  to  see  the  defendant  Curths  and 
to  obtain  possession  of  the  articles,  the  plaintiff  found  that  they 


Digitized  by 


Google 


196  DIGEST   OF   LAW   AND 

had  been  acquired  by  the  defendant  C6oke,  who  had  caused 
them  to  be  stored  in  the  Kensington  Auction  Goropany's  ware- 
house. When  written  to  on  the  subject,  Oooke  replied  that 
he  had  purchased  some  goods  from  Ourths,  induding  a  piano, 
but  beyond  tliat  he  did  iK>t  know  anything  about  the  plaintiff's 
goods.  The  Kensington  Auction  Company  refused  to  give  the 
plaintiff  any  information. 

Repljring  to  questions  put  in  cross-examination,  the  plaintiff* 
said  that  he  did  not  fix  any  reserve  price  when  he  sent  the  goods 
to  Curths,  but  he  Attended  the  sale  and  and  made  bids  to  pre- 
vent too  small  a  sum  bedng  aooepted  for  any  of  the  articles. 
He  expressly  said  that  the  gooos  were  for  sale  by  auction. 
While  he  would  have  been  content  with  £26  for  them  under 
the  hammer,  he  would  have  gone  himself  to  see  the  purchaser 
if  he  had  known  that  a  private  sale  was  in  negotiation. 

Mr.  Curths,  who  was  not  present  at  the  hearing,  had  written  to  the 
Court  and  plaintiff's  solicitor  that  he  had  claimed  £1  5s.  for 
commission  and  £2  lOs.  for  warehousing  from  the  plaintiff.  This 
daim,  however,  was  repudiated  by  the  plaintiff. 

Mr.  Warren,  on  behalf  of  the  defendante  Cooke  and  the 
Kensington  Auction  Company,  urged  that  the  goods  having 
been  placed  with  Curths  for  sale  the  plaintiff  was  bound  by 
the  sale  effected  to  Cooke,  and  could  not  reclaim  the  goods  from 
him.  He  pointed  out  that  the  goods  had  been  left  for  a  con- 
siderable  time  in  the  possession  of  Curths,  who  did  business  in 
buying  and  selling  second-hand  furniture,  and  Cooke  had  pri- 
vately made  the  purchase  in  the  ordinary  way  of  business,  paying 
Curths  £10  16s.  for  a  quantity  of  goods  over  fifty  shUlings' 
worth  of  which  had  never  belonged  to  the  plaintiff. 

His  Honour :  Hie  auctioneer  either  has  or  has  not  authority  to 
sell  privately  in  the  first  instance,  however  long  the  goods 
are  in  his  possession.  In  this  case  he  had  not  the  authority 
to  sell  othervnse  than  by  public  auction.  Further,  he  said 
that  while  it  was  well  known  that  in  ordinairy  practice  there 
were  people  who  held  themselves  out  as  selling  second-hand 
furniture  and  had  occasional  auction  sales  that  was  not  an 
auctioneer's  business  as  such.  The  defendant  Curths  was  held 
out  to  the  public  as  an  auctioneer,  and  as  there  was  no  evidence 
that  he  had  authority  to  sell  these  goods  privately  the  ri^ht  of 
ownership  bad  not  passed  from  the  plaintiff.  Judgment  was 
given  against  each  of  the  three  defendants  in  the  amount  of 
£15,  to  be  reduced  to  40s.  if  the  goods  were  deliverd  up  to 
the  plaintiff  within  seven  days. 


TALBOT  V.   HOLLAl^D. 

Dorchester  Quarter  Sessions. 

1906-Apiil  23.]  [•*  Estates  Gazette,**  April  28, 1906. 

Eating  —  Assessment  —  Eesidential      property  —  Empty 
house — Question  of  beneficial  occupation. 

This  was  an  appeal  against  an  asseeement  of  £9  7b.,  the  amount 
of  poor  rate  in  respect  of  Syward  Lodpje,  including  the  house,  c;ar- 
den,  paddock,  coachhouse  and  stables,  for  the  half-year  from 
September  30  to  March  31. 
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Mr.  Holland,  the  assistant  overseer,  conducted  his  case,  and 
Mr.  W.  Wilton  Reed  appeared  on  behalf  oi  Mr.  Talbot. 

Mr.  Holland  submitted  that  the  premises  were  without  doubt 
occupied.  An  appeal  to  the  committee  was  entered,  but  for 
some  reason  oar  other  it  was  withdrawn.  A  person  occupying  part 
of  any  premises  was  rateable  for  the  whole.  It  was,  he  con- 
tended, a  strong  case  of  beneficial  occupation. 

Mr.  Reed  contended  that  Mr.  Talbot  had  no  beneficial  occupa- 
tion of  the  premises.  The  house  had  been  empt;jr  and  shut  up, 
and  nothing  in  it  but  a  few  large  pieoes  of  furniture  such  aa  a 
sideboard  and  a  billiard  table,  which  could  not  yezy  well  be 
removed  unless  they  were  stored.  The  windows  were  whitened. 
What  little  the  garden  produced  in  the  winter  had  been  stolen 
by  thieves.  The  stables  were  used  until  the  second  wedc  of 
November,  by  which  time  Mr.  Talbot  had  got  new  ones.  The 
horses  were  then  removed  to  the  new  stables,  and  since  tJien  the 
old  stables  also  had  been  empty.  Mr.  Talbot  was  already  pay- 
ing his  due  quota  to  the  poor  rate  as  occupier  of  Kingsoote. 
and  he  could  not  well  be  in  occupation  of  both  Kingscote  and 
Syward  Lodge  at  the  same  time.  For  eighteen  months,  while 
not  occupying  Syward  Lodge,  Mr.  Talbot  had  paid  poor  rates  in 
respect  of  them,  far  moru  Uian  was  justly  due  from  him. 

The  Bench  were  of  opinion  that  no  order  should  be  made,  and 
allowed  a  guinea  towards  the  costs. 


TEDDINGTON   URBAN   DISTRICT   COUNCIL  V.   BTLES.  :   SAME 
V.   CUTHBERTSON. 

Spelthome  Petty  Sessions,  Feltham. 

1906-April  21]  r  Estates  Gazette."  April  28, 190S. 

Eating — Bungalows — Claim  for  reduction  during  period 
when  bungalows  were  unoccupied. 

These  were  two  cases  with  respect  to  the  ratijig  of  bungalows  on 
Trowlock  Island,  on  the  Thames  at  Teddington. 

In  the  first  case,  Mr.  R.  B.  Byles,  a  publisher,  of  Arundel 
"Street  Strand,  and  Bedford  Park,  was  summoned  by  the  Ted- 
dington Urban  District  Council  for  payment  of  a  poor  rate  of 
£1  Os.  7d.,  and  a  general  district  rate  of  £1  Is.  8d.,  levied  upon 
a  bungalow  on  the  Trowlock  Island,  of  which  he  was  the  owner. 

Mr.  Byles  pleaded  that  an  arrangement  had  been  come  to  with 
the  Kingston  Union  Assessment  Committee  that  a  third  of  the 
winter  rate  only  should  be  paid  in  lesnect  of  the  period  when  the 
bungalows  were  unoccupied  and  useci  merely  as  warehouses. 
Nevertheless  he  had  received  a  demand  note  from  the  Teddington 
overseers  for  the  full  amount. 

Mr.  G.  T.  Salmon,  clerk  to  the  Teddington  Urban  District 
Council,  said  that  it  was  not  within  the  power  of  the  Com- 
mittee to  make  the  arrangement  suggested,  as  there  was  no  such 
thing  in  law  as  a  warehouse  rate.  The  summer  rate  for 
bungalows  on  the  Trowlock  Island  had  not  yet  been  paid  by  any 
of  the  occupiers,  and  the  parish  had  lost  £58  10s.  on  tnat  account. 
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The  chairman  (Mr.  J.  Ashby)  said  that  the  defendant  web  on  the 
rate  book  for  a  oertain  amount,  and  he  must  pay  on  that  amount. 

Sta^y  lof  execution  granted,  p€inding  an  appeal  tx>  Quarter 
Sessions. 

In  the  second  case,  Mr.  J.  H.  Cuthbertson,  of  Framsville,  Dun- 
oombe  HiU,  Honor  Oak  Park,  was  similarly  summoned  for  pay- 
ment of  a  poor  rate  of  £1  6s.  lid.  and  a  general  district  rate  of 
£1  8s.  4d. 

Mr.  Cuthbertson  said  he  wished  to  raise  the  same  objection  as- 
that  raised  by  Mr.  Byles,  and  in  addition  to  <hat  he  contended 
that  the  bungalows  were  not  within  the  district  of  the  Teddington. 
District  Council  at  all. 

Mr.  Salmon,  giving  evidence,  stated  that  Trowlock  Island  was 
in  the  parish  award  of  1800,  now  in  the  possession  of  the  Council. 

The  Chairman  said  the  Bench  must  make  an  order  for  payment. 
The  point  as  to  whether  the  island  was  in  Middlesex  or  Surrey 
they  oould  not  decide. 

Stay  'of  execution  granted,  pending  an  appeal  bo  Quarter 
Sessions. 


HACKNEY  BOROUGH  COUNCIL  V.  FRONTAGERS  TO  MOUNT 
PLEASANT  LANE,  CLAPTON. 

North  London  Police  Court — Mr.  Fordham. 

1906  -April  23.]  ["Estates  Gazette,"  May  5. 1906. 

Street — Paving — New  street — Apportionment  of  charges 
for  making  road  and  footways. 

In  this  case  58  frontagers  to  Mount  Pleasant  Lane,  Clapton, 
were  summoned  by  the  Hackney  Borough  Council  for  the  esti- 
mated sum  required  for  making  up  the  road  and  footways  (£1,260). 

Mr.  T.  Beven  was  counsel  for  the  borough  (instructed  by  the 
Town  Clerk) ;  and  Mr.  Cecil  Fitch  (instructed  by  Mr.  C.  V.  Young) 
was  counsel  for  the  defendants. 

Defendants  submitted  that  the  place  had  already  been  taken 
over  by  the  Hackney  Vestry,  which  preceded  the  Borough  Coun- 
cil, because  of  the  extensive  works  of  repair  carried  out  between 
1860  and  the  present.  This  work  included  a  kerbing  and  the 
laying  down  and  rolling  in  of  stones  on  the  roadway,  whilst 
they  had  filled  in  an  old  well  that  had  been  discovez^^d,  and 
levelled  a  subsidence. 

The  magistrate,  in  giving  his  decision,  said  there  was  no  doubt 
this  Mount  Pleasant  Lane  was  a  new  street  within  the  meaning 
of  the  Act.  The  repairs  which  the  old  vestry  and  the  subsequent 
borough  council  had  done  were  of  a  crude  description,  and  not  of 
such  a  character  as  would  have  been  the  case  with  an  actual 
taking-over.  It  was  rather  hard  upon  the  frontagers,  some  of 
whom  had  houses  in  the  thoroughfare  for  a  number  of  years,  and 
had  bought  them  with  the  idea  that  all  charg**s  were  paid,  to 
have  to  bear  the  oost,  especially  considering  the  high  rates.  The 
borough  council  had  made  good  their  claim,  and  the  apportioned 
sums  must  be  paid.  Under  all  the  circumstances  the  borough 
council  ought  not  to  apply  for  costs. 

Mr.  Beven  :  If  you  say  so,  sir,  I  will  not  apply  for  costs  beyond 
the  summons  fees.  The  orders  for  payment,  one  item  alone  being- 
£70,  were  then  made. 
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LANCASHIRE      AND      YORKSHIRB      RAILWAY     COMPANY     V. 
SALPORD  UNION  ASSESSMENT  COMMITTEE. 

Mr.  Walter  C.  Syde,  Sole  Arbitrator. 

lW&^Janimry,March|        ^.^3^^  q^,^.  {^"^"^ ^^Stjlil^ 

Eating — Assessment — ^Railway  goods  sidings. 

This  was  an  appeal  by  the  Lancashire  and  Yorkshire  Railway 
Compuny  against  the  assessment  of  the  goods  sidings  in  the 
Salfoid  UiDion. 

Mr.  H.  Sutton  was  counsel  for  the  Assessment  Committee  and 
Mr.  Ernest  Page,  K.C  ,  for  the  appellants. 

The  oontetiition  of  the  company  was  that  the  lines  in  respect 
of  which  they  appealed  had  been  afisessed  as  sidings^  whereas 
they  were  in  realil^  lunning  lines  necessary  for  the  company's 
traffic.     The   assessment  appealed   against  was   £20,000. 

On  behalf  of  the  appellants  Mr.  Ernest  Page  said  the  appeal 
was  against  the  assessment  of  the  Salford  Goods  Yard  at  £20,000. 
the  company  claiming  that  nearly  the  whole)  of  this  rating  should 
disappear,  and  that  only  the  portions  of  the  goods  yard  on  which 
waggons  or  goods  were  stored  should  be  rated  in  any  way  other 
than  on  the  basis  of  the  earnings  of  thet  company  proportionate 
to  the  length  of  lines  and  the  amount  of  business  done.  Dealing 
with  Mr.  Sutton's  argument  on  behalf  of  the  local  authorities 
that  only  those  lines  could  be  running  lines  which  were  defined 
as  railway  in  the  Acts  of  Parliament,  and  on  which  mileage  tolls 
could  Ik*  changed,  he  said  that  even  if  that  wer»3  so,  as  terminals 
were  all  included  in  the  profits  of  the  company,  the  lines  on 
which  terminals  were  run  were  directly  productive  of  profit  to 
the  company,  and  on  those  profits  rates  were  paid.  Mr.  Page 
went  on  to  contend  that  Mr.  Sutton  had  totally  misapprehended 
what  was  a  station.  In  the  railway  company's  view  the  Acts  of 
Parliament  defined  it  as  the  point  at  which  goods  were  loaded 
or  unloaded,  and  the  station  followed  with  every  consignment. 
The  journey  of  each  ccnsignm/cnt  began  when  it  was  loaded  on 
the  railway  truck  and  ended  when  it  was  unloaded. 

For  the  assessment  authority.  ]^Tr.  Sutton  ormtended  that  the 
method  of  assev'ssment  adopted  was  the  same  as  adopted  by  all 
other  rating  authorities,  and  was  a  fair  method.  They  contended 
that  the  goods  yards  and  lines  there  were  assessable  on  struc- 
tural value,  and  if  the  company's  contention  was  upheld  it  would 
mean  an  addition  to  the  rates  of  Salford  of  2d.  in  the  pound 
by  the  rating  of  these  sidings  as  running  lines.  He  contended 
that  the  fact  that  loading  and  unloading  was  going  on  at  these 
sidings  virtually  all  the  time  proved  that  the  method  of  assess- 
ment adopted  by  ihp^  committee  had  been  the  proper  one  and 
that  the  contention  that  these  were  running  lines  could  not  be 
upheld. 

The  Arbitrator,  by  his  award,  which  affected  nine  miles  of 
sidings,  reduced  the  committee's  ass€«8ment  upon  the  rateable 
value  to  an  equivalent  of  about  £3,500  per  annum.  He  decided 
that  all  lines  in  goods  yards  and  statiooris  which  were  commonly 
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called  sidings,  and  upon  which  the  loading  and  unloading  of 
goods  waggons  was  carried  on,  were  part  of  the  railway  lines 
which  wore  generally  known  as  roaming  lines,  and  were  to  be  rated 
upon  the  profit  of  these  lines.  Hitherto  sidings  had  been  rated 
upon  a  basis  of  structural  valuation,  which,  under  Mr.  Ryde's 
decision,  would  disappear  from  the  rateable  values.* 


LONDON   COUNTY  COUNCIL  V.   CITY   OP  WESTMINSTBB. 

ClerkeDwell  Quarter  Sessions. 

1906-April  30.3  C  Estatea  Gazette,"  May  6, 1906. 

Rating — ^Assessment — Hotel. 

In  this  case,  Mr.  W.  C.  Ryde  appeared  for  the  appellants,  the 
London  County  Council;  Mr.  Freeman  for  the  City  of  West- 
minster; and  Mr.  Geo.  Elliott  for  the  lessee  of  the  Clarence 
Hotel,  Charing  Cross  Road,  the  premises  the  assessment  of  which 
was  the  subject  of  this  appeal. 

Mr.  Ryde,  for  appellants,  stated  that  the  Clarence  Hotel,  Charing 
Cross,  had  been  assessed  by  the  overseers  at  £1,100  gross  and 
£017  rateable.  Objection  had  been  raised  to  thiS{,  and  the 
Assessment  Committee  reduced  the  amount  to  £800  gross  and 
£667  rateable.  The  County  Council  appealed  and  claimed  that 
the  valuation  should  stand  at  £1,050  gross  and  £917  rateable. 
The  premises  were  situated  on  the  east  side  of  the  xoad  at  the 
oocmer  of  Old  Scotland  Yard,  and  possessed  a  frontage  of  30ft., 
and  a  return  frontage  to  Old  Sootland  Yard  of  88ft.,  giving  a 
total  superficial  area  of  1,740ft.  Tihe  premises  conisisted  of 
four  storeys  with  bars,  luncheon  rooms,  living  rooms  at  the  top 
and  basement  with  cellarage  suitable  for  the  business  of  a  public- 
house.  In  1904  the  premises  were  let  by  Messrs.  Watney, 
Combe,  Reid  and  Co.  lor  £450  per  annum  rent  of  premises,  and 
another  £450  per  annum  was  paid  for  goodwill,  lease,  fittings, 
etc.,  to  the  then  occupier,  Mr.  Gibbs.  When  Mr.  Thomas  Cook 
came  into  occupation  as  a  yearljjr  tenant  in  1905  he  paid  the 
same  amount,  but  the  sum  was  divided  in  a  different  way.  The 
payment  was  then  fixed  at  £500  per  annum  for  what  was  termed 
rent,  and  £400  per  annum  for  so-called  goodwill  and  fittings. 
He  contended  there  wa?  no  question  of  bu3ring  out  the  antecedent 
tenant,  and  there  could  be  no  good\vill,  so  that  the  total  annual 
payment  of  £900  per  ajinum  should  be  recognised  as  rent.  The 
agreement  showed  that  the  tenant  could  not  charge  anything 
for  goodwill,  and  in  the  event  of  anything  being  offered  for 
premium  the  consent  of  the  landlord  would  have  to  be  received. 
The  assessment  of  the  Committee  was  too  low. 

Mr.  Loveland-Loveland  said  if  the  County  Council's  gross,  as 
fixed,  was  correct,  then  the  rateable  was  wrancr. 

Mr.  Ryde  said  in  that  case  the  rateable  would  be  £875. 

•  As  a  result  of  this  ruling  it  was  computed  tbat  it  would  eventually  result  In  a 
reduction  of  rates  on  English  railways  of  not  less  than  £250,000  per  annum,  or  an 
equivalent  of  1  per  cent,  in  the  amount  available  for  dividends  The  rateable  value 
of  railways  in  England  nnd  Wales  was  computed  at  £16,000.000,  and  a  reduction  of 
about  one-fifteenth  would  be  effected  by  the  award.  Since  1899  the  rating  authorities 
had  increased  their  assessments  on  railway  companies  by  over  £1,000,000  T)er 
annum. 
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Mr.  G.  H.  Brougham  Glasier,  for  the  County  Council,  valued 
the  premises  at  £1,150  gross.  They  were  worth  this  sum  upon 
lease  apart  from  licensed  property  altogether. 

Sir  Walter  Johnson  gave  evidence  as  to  value,  and  was  of 
opinion  that  the  house,  being  a  tied  house,  the  value  of  the 
"  tie"  was  £200  x>er  annum.  His  estimate  of  the  groes  annual 
value  was  £1,050,  deducting  one-sixth  for  fittings,  etc.,  £50.  This, 
he  thought,  would  be  quite  sufficient. 

By  Mr.  Freeman :  He  was  of  opinion  that  the  tie  was  worth 
quite  £200.  The  trade  was  a  luncheon  trade  and  that  business 
was  not  quite  as  profitable  as  the  ordinary  licensed  trade. 

Mr.  W.  E.  Thornton  considered  that  the  rent  of  the  premises 
at  present  should  be  regarded  as  £900,  and  £50  would  be 
sufficient  for  rent  of  fixtures,  etc.  He  said  the  division  of  rent 
was  an  artificial  agreement  made  for  the  purpose  of  placing 
before  assessment  committees.  He  ascertained  tnat  the  takings 
were  £550  per  month,  and  on  that  basis  estimated  that  the  tenant 
paying  £900  per  annum  rent  would  make  a  profit  of  £695  yearly. 
His  estimate  of  the  gross  value  was  £1,050. 

By  Mr.  Freeman :  If  the  hoase  was  let  from  year  to  year, 
taking  into  consideration  the  fact  that  it  was  a  tied  house  also 
the  present  depression,  the  tenant  being  secure  in  his  holding, 
it  was  worth  £1,050. 

By  Mr.  Elliott :  If  a  tenant  was  paying  £900  per  annum  resit 
he  should  consider  a  profit  of  £695  was  a  very  large  amount, 
because  the  tenant  had  no  risk. 

Mr.  Freeman,  for  respondent,  said  it  was  well  known  that  a 
portion  of  the  amount  paid  per  annum  for  these  and  other 
similar  premises  was  for  goodwill  and  fixtures,  for  though  a 
tenant  might  be  a  yearly  tenant,  still  he  was  practically  secure 
in  his  holding,  and  it  would  be  unfair  to  rate  him  upon  the 
amount  he  paid  for  goodwill.  In  such  a  case  goodwill  was  a 
substantial  claim,  ss  in  the  case  of  a  lease  where  no  charge 
would  be  made.  The  valuation  of  the  "  tie  "  at  ten  per  cent, 
was  excessive,  and  he  could  show  that  in  the  case  of  large  London 
brewers  like  this  five  per  cent  was  the  recognised  rule.  This 
being  so,  the  assessment  of  the  Committee  was  ample. 

Mr.  Herbert  Henry  Fuller,  for  respondents,  said  the  house 
was  one  doing  a  considerable  luncheon  trade,  which  was  not 
the  most  lucrative  part  of  a  licensed  business.  He  gave  details 
of  profit  and  loss,  and  said  the  gross  assessment  should  be 
£728.  Deducting  one-sixth,  £607  would  have  been  a  fair  rate- 
able value.  He  considered  the  Committee's  estimate,  £800  was  a 
fair  and  just  value. 

By  Mr.  Ryde :  If  ten  per  cent  were  added  for  tied  goods,  an 
amount  which  a  free  tenant  would  get  above  the  tenant  in  a 
tied  house,  as  this  was,  then  an  addition  of  some  £80  would 
have  to  be  made.  The  compensation  payment  was  not  included 
at  all.  On  goinec  into  the  house  the  tenant  paid  down  for  stock 
and  furniture  £1,400,  and  he  estimated  his  capital  account  at 
£1,750,  which,  including  a  quarter's  rent,  rates  and  taxes,  and 
£150  in  the  bank. 

Mr.  Loveland-Loveland  said  the  appeal  must  be  dismissed  with 
costs,  and  the  assessment  stand  at  £800  gross  and  £667  rateable. 
His  colleagues  thought  that  was  an  ample  sum,  and  their  figures 
worked  out  at  something  less. 
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GORDON  AND   CO.   V.   ISLINGTON  BOROUGH  COUNCIL. 

Clerkenwell  Quarter  Sessions. 

1906-May.]  C  Estates  Gazette,"  May  6, 1906. 

Eating — Assessment — Brewery. 

In  this  case  Messrs  Geoi^e.  Wm.  Gordon  and  Alex.  Duncan 
Gordon,  trading  as  Messrs.  A.  Gordon  and  Co.,  appealed  against 
the  assessment  of  cellars,  stores,  brewery  and  tabling  at  425, 
Coledonian  Road,  the  Islington  Borough  Ckmncil  being  the  re- 
spondents. 

The  appellants  were  represeited  by  Mr.  Ryde,  and  the  re- 
spondents by  Mr.  Morten. 

Mr.  Ryde  said  the  appellants  were  the  owners  of  the  Gordon 
Brewery  in  the  Caledonian  Road,  which,  in  1900,  was  rated  at 
£3,212  gross  and  £2,209  rateable.  It  was  in  that  year  increased 
to  £3,500  gross  and  £2,625  rateable,  but  upon  objection  was 
reduced  to  £3,000  and  £2,250.  Messre.  Gordon  appealed,  and 
it  was  reduced  to  £2.700  press  and  £2,025  rateable.  Later  the 
premises  belonging  to  the  firm  in  Blundell  Street  were  divided 
and  a  further  reduction  made  to  £1,333  gross  and  £1,000  rate- 
able.    Mr.  Ryde  called. 

Mr.  Herbert  Fuller,  who  said  the  premises  in  question  were 
cut  in  halves  by  the  Brewery  Road.  The  first  part  of  the  breweiy 
was  erected  in  1855  and  additions  had  been  made  from  time  to 
time,  the  whole  being  completed  as  at  present  in  1885.  Messrs. 
Gordon  supplied  private  families  and  had  never  had  tied  houses. 
This  involved  a  considerably  gieater  expense  than  supplying 
beer  in  bulk.  There  had  been  a  great  fall  in  recent  years  in 
the  brewing  trade  and  brewers  supplying  private  families  had 
suffered  considerably.  There  were  tnree  brewery  plants  on  the 
premises,  but  one  of  these,  the  largest,  had  been  given  up.  The 
practice  of  brewing  had  in  recent  years  completely  changed,  and 
one  of  the  results,  apart  from  decrease  of  business,  was  that  there 
vas  a  large  s]>aco  ver^  litMe  used  upon  the  existing  pre- 
mises. In  1896.  which  was  the  highest  year,  the  assessment  was 
£2,443.  In  1900  it  was  increased  to  £2,625,  but  upon  objection 
it  was  reduced  to  £2,050,  and  upon  appeal  £2,025.  In  1903  the 
premises  were  separated,  the  stables  being  taken  from  the 
brewery,  and  the  assessment  was  then  fixed  at  £1,860  for  the 
brewery  and  £184  stables.  It  was  the  same  in  1905,  and  they  now 
asked  that  this  £1,860  be  reduced  to  £1,000.  The  superficial 
area  was  56,139ft.,  and  the  total  rent  of  the  separate  portion  let 
off  was  £133  2s.  6d.  per  annum.  He  estimated  the  existing 
brewing  plant,  etc.,  at  two-sevenths  in  excess  of  requirements, 
and  the  largest  of  the  three  plants  was  unused.  The  frontage 
on  the  Brewery  Road  he  valued  at  a  rental  of  2d.  per  foot,  and 
that  on  the  stable  side  at  l^d.,  making  a  total  rental  of  £322 
per  annum.  The  cask-washing  part  he»  placed  at  a  third  of  a 
penny,  and  there  was  much  simce  not  required. 

In  reply  to  Mr.  Loveland-Loveland,  Mr.  Fuller  said  he  oould 
supply  figures  showing  that  land  in  the  Caledonian  Road  had 
been  sold  at  prices  he  had  mentioned.  His  total  for  the  rental 
of  the  whole  land  at  l^d.  and  2d.  per  foot  was  £396.     Mr.  Fuller 
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said  the  London  County  Oouncil  purchased  land  in  the  Cale- 
donian Road  at  a  rental  equivalent  to  l^d.  His  total  valuation 
of  the  brewing  plant  was  £4,097,  and  he  had  made  on  allowance 
of  five  per  cent.  The  buildings  were  originally  valued  at  £17,733, 
and  making  an  allowanoe  of  £4,4C|Q  for  waste  space,  etc.,  he 
placed  it  at  £13,333.  He  thought  the  gross  should  be  £1,573  and 
the  rateable  £1,180. 

Cross-examined :  In  their  notice  of  objection  they  placed  it  at 
£1,800  and  £1,200,  but  he  explained  that  figures  had  to  be 
in  by  a  certain  time,  and  these  were  sent  subject  to  amendment. 

Eventually  an  agreement  was  arrived  at,  and  by  consent  the 
valuaticm  was  fixed  at  £1,900  gross  and  £1,425  rateable,  without 
costs. 


LONDON   COUNTY  COUNCIL   V.   CITY  OF  WESTMINSTER. 

Clerkenwell  Quarter  Sessions. 

190e-April  30.]  r  Estates  Gazette,"  May  5. 19C6. 

Rating — Assessment — House  and  tailor's  shop — Deprecia- 
tion owing  to  building  operations  in  adjoining  premises. 

In  this  case  the  London  County  Council  appealed  against  the 
figures  of  the  Assessment  Committee  of  the  City  of  Westminster 
as  to  premises  consisting  of  house  and  shop,  87,  Regent  Street 
(parish  of  St.  James's),  Mr.  James  Trace  lessee. 

Sir  Edward  Boyle,  Bart.,  K.C,  M.P.,  and  Mr.  Ryde  repre- 
sented the  appellants ;  and  Mr.  Freeman  and  Mr.  Geo.  Elliott 
the  resxKxndents. 

Mr.  Ryde  intimated  that  the  overseers,  on  May  30,  1905, 
assessed  the  premises  in  question,  used  as  a  tailor's  shop  and  for 
other  purposes,  at  £660  gross  and  £550  rateable.  An  objection 
was  taken,  and  the  Assessment  Committee  reduced  this  amount 
to  £600  gross  and  £500  rateable.  The  appellants  said  that  de- 
cision was  given  without  any  deliberation  or  adequate  con- 
sideration of  the  evidence  given  by  the  appellants  in  support  of 
their  objection.  Th6  premises  were  situate  a  short  distance 
from  Piccadilly  Circus  and  comprised  a  shop,  basement  and 
four  floors.  The  frontage  was  20ft.  and  the  superficial  area 
900ft.  The  ground  floor  was  used  as  a  tailor's  shop  and  upper 
floors  let  to  a  doctor.  The  whole  was  let  to  Mr.  Trace  for  £600 
per  annum. 

Mr.  G.  H.  Brougham  Glasier,  Mr.  W.  H.  Wells,  Mr.  Roland 
Peck  supported  the  appellants'  case.  They  did  not  think  the 
premises  would  lose  in  value  during  the  adjacent  building  opera- 
tions. 

For  the  respondents,  Mr.  P.  M.  Faraday  gave  evidence  that 
£600  was  a  fair  valuation.  He  said  the  premises  suffered  depre- 
ciation as  shop  premises  whilst  the  alterations  and  re-building 
operations  were  going  on  close  to  it. 

Mr.  F.  W.  Knight  also  concurred  with  the  previous  witness 
that  the  trade  of  the  premises  would  suffer  during  the  building 
operations  now  going  on  near  it.  He  thought  ten  per  cent, 
was  a  suitable  reduction. 
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Mr.  Geo.  Elliott  said  the  existing  abnormal  conditions  in 
Regent  Street  near  Mr.  Trace's  premises  caused  by  building 
operations;  had  had  a  very  oonsiderable  effect  upon  his  client's 
trade. 

Mr.  Wm.  Augustus  HiUier  gave  similar  evidencei  and  con- 
sidered £600  gross  and  £500  rateable  ample. 

Appeal  allowed. 


HEKNIE    V.     STEPNEY  BOBOUGH  ASSESSMENT   COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

190e-Ma7.]  r  Estates  Gazette..*  May  5, 1906. 

Eating — Assessment — Hotel. 

In  this  case  Mr.  John  Wm.  Kennie,  lessee  of  the  Royal  Hotel, 
2  to  6,  Burdett  Road,  Stepney  Borough,  Hamlet  of  Mile  End  Old 
Town,  appealed  against  the  assessment  of  his  premises  by  the 
overseers. 

Mr.  H.  Sturges,  for  appellant,  said  it  was  an  appeal  against 
a  gross  valuation  of  £1,200  and  rateable  of  £1,000.  Objection 
had  been  taken  to  the  amounts  in  the  usual  way,  and  it  had 
been  reduced  to  £1,100  and  £917,  and  a  further  reduction  made 
by  the  Assessment  Committee  to  £1^000  and  £867.  Appellant 
now  asked  that  it  should  be  £700  gross  and  £584  rateable.  It 
was  submitted  by  the  appellant  that  the  basis  of  value  of  these 
premises  was  the  amount  of  profit  which  he  earned,  and  he  be- 
lieved that  the  Court,  by  their  decisions,  had  decided  that  profits 
were  entitled  to  be  looked  to  in  cases  such  as  these. 

Mr.  Chas.  R.  Lowe  said  his  valuation  was  £700  gross  and  £584 
rateable. 

Mr.  John  Mark's  figures  were  £600  gross. 

Mr.  J.  McMurtrie,  secretary  to  the  Camion  Brewery  Com- 
pany produced  the  books  relative  to  the  house  in  question.  The 
takings  had  dropped  from  £800  to  £500  per  month. 

For  the  Committee,  Mr.  Courthone  Munroe  said  they  all  knew 
there  had  been  a  fall  in  the  trade  of  public-houses,  and  this 
was  taken  into  account  by  the  Committee,  who  reduced  the 
assessmeint  from  £1,200  gross  to  £1,100  gross  and  £917  rateable, 
and  a^ain  from  £1,000  to  £867.  Then  they  heard  of  the  premium 
of  £39,000,  and  deducting  £2,000  for  stock-in-trade,  dealt  with 
the  premium  to  obtain  a  gross  of  £1,420  and  -£1,184  rateable, 
and  then  allowed  33  per  cent,  for  bad  trade.  Even  in  the  worst 
year  the  payments  in  the  way  of  interest,  percentage  for  free 
trade  and  rent  equalled  £776.  Now  it  was  suggested  that  the 
premium  was  to  be  thrown  over,  as  no  money  was  paid.  Counsei 
quoted  the  case  of  "  Rice  v,  Lambeth  Union." 

Mr.  G.  E.  Nye  said  he  had  taken  the  lease  of  30  years  at  £200 
per  annum,  and  added  ten  per  cent.,  making  £220 ;  half  the 
premium  at  five  percent.,  £1,200  ;  to  arrive  at  the  gross  of  £1,420 
gross  and  £1,184  rateable.  The  committee  allowed  thirty  per 
cent,  for  depreciation,  and  their  valuation  was,  therefore,  fair. 

Mr.  J.  M.  Knight  gave  a  gross  of  £1,345  and  a  rateable  of 
£1,121. 
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Mr.  Sturges  quoted  the  cases  of  "  White  v.  Bradford  UniMi " 
and  "  Cartwright  v.  Scalcoates  Uniosi." 

The  Court  allowed  the  appeal,  and  fixed  the  figures  at  £800 
gross  and  £677  net. 


PARKER  V.  BETHNAIi  GRBEN  ASSESSMENT  COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1906— May  L]  C  Estates  Gastette,' '  May  6. 1906. 

Eating — As  sessment — Public-house. 

In  this  case  Mr.  JoBeph  Reynolds  Parker,  lessee  of  the  Great 
Eastern  public-house,  31,  Ashwell  Road,  Old  Ford,  repreeented 
by  Mr.  Geo.  Elliott,  appealed  agaimst  the  assessment  of  premises 
in  his  occupation  and  adjoining. 

Mr.  R.  Cunningham  Glen  repreeented  the  respondents. 

Mr.  George  Elliot  said  this  was  an  appeal  against  the  assess- 
ment of  the  Great  Eastern  public-house,  Ashwell  Road,  Old 
Ford,  and  premises  (6,  Wellingtooi  Street)  adjoining,  but  no 
question  could  arise  as  to  the  latter  part  of  the  premises,  which 
were  rated  at  £18  gross  and  £14  rateable.  The  Great  Eastern 
was  assessed  at  £1/0  gross  and  £142  rateable,  objection  was 
raised,  and  the  Assessment  Committee  reduced  the  gross  to 
£150  and  rateable  to  £125.  They  now  appealed  for  this  amount 
to  be  reduced'  to  £100  ffioss  and  £84  rateaoie.  The  premises  were 
held  on  lease  from  Messrs.  Charrinigton,  the  rental,  including 
the  pzemises  next  door,  bjein;^  £78  per  annum,  divided,  £50  aa  to 
rental  and  £28  as  to  goodwill.  Foor  the  Wellington  Road  pre- 
mises they  paid  £14  per  annum. 

Mr.  John  Marks  stated  that  the  trade  of  the  premises  was  a 
purely  local  one.  The  average  takings  for  twelve  months  wbb 
£136  per  lunar  month.  Taking  the  profits  upon  this  at  £41  15s. 
5d.,  and  adding  ten  per  cent,  free  trade  discount,  £7  4s.  lOd., 
he  obtained  a  total  profit  of  £40  Os.  3d.  per  month  or  £637  36.  3d. 
per  annum.  From  this,  deducting  working  and  other  expenses, 
£516  3s.  3d.,  he  estimated  the  total  profit  at  £130  per  annum, 
and  he  was  of  opinion  that  the  assessment  should  therefore  stand 
at  £100  gross  and  £84  rateable. 

Cross-examined:  Ho  had  never  estimated  a  rental  upon  the 
takings.  He  had  always  protested  against  such  a  proposal,  and 
to  take  a  percentage  of  the  takings  for  the  basis  of  the  rental 
was  absurd. 

Mr.  C.  R.  Lowe  oorroborated. 

By  Mr.  Glen :  It  was  not  within  his  ^cperience  that  rentals 
were  fixed  upon  trade  returns.     It  was  impracticable. 

Mr.  Edward  B.  Sewell,  manager  to  Messrs.  Charringtooi,  stated 
that  it  was  the  rule  of  Messrs.  Charrington  to  allow  the  same 
di&count  to  tied  as  to  free  tenants,  five  per  cent,  in  London  and 
ten  per  cent,  in  the  country. 

By  Mr.  Glen  :  His  firm  gave  £6,000  for  the  premises  upon  a  long 
lease  at  £21  per  annum. 
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For  the  respandents,  Mr.  Gleia  conteaided  that  the  sum  of 
£28  for  goodwill  and  fittings  should  be  considered  as  part  of 
-the  rent  of  premises,  there  beine  no  goodwill. 

Mr.  Loveland-Loveland  said  we  Assessmeint  Committee  had 
made  allowanoes  for  this  goodwill  and  fixtures. 

Mr.  G.  Barker,  for  respondents,  said  if  he  had  to  let  a  house 
like  this  he  oould  readily  obtain  £230  per  annum  for  it. 

In  reply  to  Mr.  Loveland-Loveland,  he  said  he  took  his  esti- 
mate entirely  from  the  amount  of  payments.  These  were  the 
only  figures  a  publican  would  taken  any  notice  of. 

By  Mr.  Glen :  He  let  a  house  recently  where  the  takings  were 
£25  per  week,  ajt  £160  a  year. 

By  Mr.  Geo.  Elliot :  He  had  made  no  calculation  as  to  working 
expenses,  basing  his  estimate  exclusively  on  payments. 

The  appcAl  was  allowed,  with  costs. 


NOBLE  V.  PADDINGTON  BOKOUGH  COUNCIL. 

Clerkenwell  Quarter  Sessions. 

190&-Ma7.]  [**  Estates  Gazette,"  May  5, 1906. 

Eating — Assessment — Public-house. 

In  this  case  Mr.  Peter  Noble,  lessee  of  the  Swan,  la,  Lan- 
caster Gate,  appealed  against  the  valuation  of  tLe  premises  of 
the  Swan. 

Mr.  Tumar  appeared  for  appellant,  and  Mr.  Glen  for  re- 
spondents. 

Mr.  Tumeir  stated  that  in  1900  the  gross  wajs  fixed  at  £400  and 
rateable  at  £334.  In  1905  it  was  put  up  to  £445  and  £372.  On 
going  before  the  Assessment  Committee  it  was  reduoed  to  £350 
gross  and  £292  rateable,  and  appellants  now  claimed  it  should  be 
£260  gross  and  £217  rateable.  The  rent  up  to  this  year  had 
been  £445,  of  which  £145  was  for  rent  and  £300  for  goodwill, 
«tc.  In  January  the  rent  waa  reduoed  to  £300,  inclusive  of  rent 
and  goodwill.  There  had  been  a  steady  decline  in  the  takings 
which  were  last  year  £2,491,  as  compared  wiih  £2,922  the  pre- 
vious year. 

Mr.  C.  R.  Lowe  ga(ve  evidence  for  appellant,  bearing  out  coun- 
sel's statement,  and  observed  that  allowance  should  be  made  upon 
the  rent  now  paid  for  goodwill  and  fixtures.  The  Court,  he 
thought,  took  tnat  view  in  dealing  with  the  Glairenoe  case  the 
previous  day. 

By  Mr.  Glen :  Nothing  was  said  in  the  agreement  about  good- 
will or  fixtures. 

Mr.  Loveland-Loveland :  It  i<s   meirged  in   the  zent^ 

Mr.    H.   Fuller  also  gave  evidenoe    for   appellant. 

Mr.  W.  G.  Cooke  supported  the  figures  of  the  respondents,  and 
said  he  would  restore  the  overseers'  valuatdon  of  £445  gross  and 
£372  ratable. 

The  appeal  was  allowed,  and  the  assessment  fixed  at  £300 
gross  and  £250  rateable. 
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LORD   BATTERSEA  V.   BATTBRSEA  BOROUGH     COUNCIL. 

Clerkenwell  Quarter  Sessions. 

1906  -May.]  [**  Estates  Gazette,"  May  5. 1906. 

Bating  —  Assessment  —  House  and  flats  —  Weekly  pro- 
perties— Deductions. 

In  this  case  the  Battersea  Borough  Council  appealed  against 
the  assessment  by  Special  Sessions,  of  163  weekly  houses  and 
flats  on  the  Park  Town  Estate,  Battersea,  belonging  to  Lord 
Battersea. 

Sir  Edward  Boyle,  K.C.,  M.P.,  Mr.  W.  C.  Ryde  and  Mr.  E. 
M.  Konstam  (instructed  by  Mr.  P.  Cauldwell,  borough  solicitor) 
represented  the  Borough  Council ;  Mr.  Horace  Avory,  K.C., 
Mr.  Edwartl  Morteoi  and  Mr.  Hugh  Stiurges  (instructed  by  Messrs. 
BramaJll  and   White)  appeared   for  Lord  Battersea. 

Sir  Edwazd  Boyle  said  that  probably  the  principle  which  the 
Court  adopted  in  regard  to  the  weekly  house,  63,  Robertson 
Street,  would  control  all  the  other  cases.  Dealing  with  this  as 
the  first  case,  the  Borough  Council  asked  for  a  gross  of  £18 
and  a  xateable  of  £14,  as  a,gadnst  £17  gross  and  £13  rateable 
sought  by  Lord  Battersea. 

Mr.  Horace  Avory:  There  is  a  difference  of  £1  all  the  way 
through  these  cases 

Sir  Edward  Boyle  said  this  did  not  appear  a  large  difference 
on  which  to  baee  a  rating  appeal,  but  in  the  parish  of  Battersea 
there  were  16,000  ixrcxperties  of  the  same  description,  and  the 
appeal  might  involve  a  capitaJ  value  of  £100,00i0,  viz.,  £5,000 
at  20  years*  purchase.  It  was,  therefore,  really  a  large  amount 
that  was  involved.  Everybody  owning  the  16,000  houses  had 
agreed  with  the  assessment,  except  Lord  Battetrsoa.  The  Council 
conside(red  that  the  rental  of  a  house  let  at  10s.  per  week  was 
£26  a  year;  the  actual  rates  for  the  last  year  with  a  rate  of 
8s.  4d.  in  the  pound,  higher  than  ever  before,  came  to  £5  16s. 
8d.,  and  with  a  water  rate  of  14s.,  to  £6  10s.  8d.,  left  a  true 
gross  value  of  £10  9s.  4d.  The  actual  gross  appealed  against  was 
£18,  so  thait  on  the  hi^er  assessment  there  was  £1  9s.  4d. 
unassessed.  In  addition  owners  weze  entitled  to  a  reduction  of 
20  per  cent,  where  the  rates  were  compounded.  Taking  the 
^gures  in  the  valuation  list,  the  rates  amounted  to  £6  Is.  4d., 
and  the  true  gross  value  to  £19  18s.  8d.,  leaving  a  balance  of 
£2  18s.  8d.  unassessed. 

Mr.  Horace  Avory,  K.C.,  contended  that  the  Court  would 
find  this  case  was  governed  by  the  decisions  given  only  a  short 
time  ago  in  the  Ste^jney  cases  (reported  in  the  Estates  Gazbttb, 
April  7,  1906,  ante  p.  169).  Beally,  the  point  of  difference 
between  both  the  Assessment  Committee  and  the  Special  Ses- 
sions was  whether  the  rates  were  to  be  calculated  on  the  rate 
made  in  1904-6,  or  on  those  of  1905  for  1906.  The  Borough 
Council  contended  for  rates  of  78.  6d.  in  the  pound,  whereas 
the  Special  Sessions  on  Lord  Battersea's  appeal  took  88.  in  the 
pound,    the  actual   rates  were   8s.    4d.   in    the   pound. 

The  Chairman :  On  Ss.  4d.  and  8s.  6d.  the  calculation  would 
remain  the  same. 
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Mr.  Avory :  Quite  so.  All  we  are  ooncemed  is  86.,  as  acainst 
7s.  6d.  As  tc  the  balance  unassesBed,  the  Coancirs  calcalation 
was  made  on  the  basis  that  lOs.  per  week  represented  a  rent  of 
£26  per  annum,  or  52  t^mes  the  weekly  rent.  Hie  present  Court 
in  thrt  Stepney  cases,  and  again  in  the  Poplar  cases,  however, 
decided  there  must  be  a  deduction  of  at  least  seven  per  cent,  on 
weekly  property.  If  seven  per  cent,  was  deducted  from  the 
rent  in  this  case,  Lord  Battersea's  figures  were  more  than 
justifie'i. 

Sir  Edward  Boyle  sadd  he  hoped  to  show  that  these  cases  were 
totally  different.  If  he  deducted  seven  per  cent,  he  should  still 
have  a  margin.  With  all  the  deductions  and  8s.  4d.  in  the 
pound,  there  was  still  a  balance  left  unassessed.  As  to  52 
times  of  the  weekly  rent  being  the  rental,  counsel  quoted  the 
case  of  "Smith  v.  Bemand." 

Mr.  Horace  Avory :  That  was  only  a  finding  of  fact  in  that 
case,  no  decision  in  law. 

Mr.  Charles  Barker  said  he  assessed  the  whole  of  the  property 
in  the  Wandsworth  Union,  and  the  Committee  adopted  uie  same 
principle  as  to  these  hereditaments  in  Battersea.  He  managed 
one  of  the  largest  estates  in  South  LozMion — some  26,000  or 
27,000  weekly  houses.  A  house  let  at  10s.  per  week,  landlord 
paying  rates  and  taxes,  would  let  at  £20  per  annum  on  a 
quarterly  tenancy,  tenant  paying  rates  and  taxes.  Taking  the 
rates  at  8s.  4d.  in.  the  pound,  the  deductions  would  be  £6  10s. 
8d.  and  £7  14s.  4d.  respectivdiy,  before  the  landlord  did  any  re- 
pairs. In  quarterly  tenancies  the  landlord  ran  so  much  less  risk. 
Witness  went  into  details  similar  to  those  given  by  counsel, 
and  said  if  the  new  principle  was  adopted  it  would  mean  many 
£100,000  in  the  metropolis. 

Mr.  W.  P.  Ryan  also  gave  evidence,  conoborating  Mr.  Barker. 
He  stated  that  in  his  very  wide  experience  he  always  found 
that  when  a  weekly  tenancy  at  an  inclusive  rental  was  converted 
into  a  yearly  tenancy  the  tenant  had  to  pay  more,  including 
tike  rates  which  he  would  have  to  pay  himself,  than  when  the 
premises  were  let  at  a  weekly  inclusive  rent. 

The  Chairman :   Why  should  that  be? 

Witness :  Because  the  landlord  has  more  security  when  he 
lets  wee!  ly,  he  runs  less  risk  of  loss  by  having  the  house  empty 
has  to  expend  less  in  deooration,  has  the  great  advantage  of 
getting  the  use  of  his  money  without  waiting  for  three  or  four 
months,  and  only  stands  to  lose  one  or  two  weeks'  rent  instead 
of  three  months  through  dishomest  tenants. 

Mr.  A.  W.  Taylor  and  Mr.  J.  E.  Fisher  were  also  in  attend- 
ance, but  were  not  called. 

Mr.  Avory,  K.C.,  on  behalf  of  the  respondent,  zeferred  to  the 
proceedings  at  Special  Sessions  when  it  was  agreed  between 
the  Assessment  Committee  and  the  piy»ent  respondent  that  the 
only  question  fo^  the  decision  of  the  Court  was,  Is  the  proper 
basis  of  assessment  of  weekly  property  the  amount  of  the  rates 
for  the  current  year,  or  is  it  the  average  of  the  rates  for  the 
previous  five  years? 

The  judgment  of  the  Court  was  that  the  appeal  be  dismissed, 
with  costs. 
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Sir  Edward  Boyle  aeked  for  a  caw,  becanaB  it  waa  an  importaint 
nuttier. 

Thd  Chainnaii  aaid  apon  any  point  of  l&w  he  woald  be  qaite 
^lad  to  be  reviewed,  and  Sir  Edward  migfit  state  a  case  and 
they  woald  ree  Low  far  it  waa  a  question  of  fact  and  how  far 
«  question  of  law. 

Mr.  Samuel  Walker,  Mr.  Harold  Griffin  and  Mr.  C.  E.  Mayo 
Smith,  agent  to  the  Park  Town  Estate,  weie  the  experts  retained 
for  Lord  Battersea 


FBTBB  BOBINSOK  V.  MABTLBBONB   OVBBSBBBS. 

Clerkenwell  Quarter  Sessions. 

190»-Ma7.]  rE8tatwaacette,''May5.19(ML 

Rating — Assessment — Shops. 

This  was  an  appeal  against  the  valuation  of  Messrs.  Peter 
Robinson's  Regent  Stieet,  Oxford  Street,  Great  Caatle  Street 
«nd  Portland  Street  premises,  the  valuation  of  which  had  been 
raised  to  £21,000. 

Mr.  Danckwerts,  K.C.,  appeared  for  the  atppellant,  and  Sir 
Edward  Boyle,  R.C.,  M.P.,  for  the  respondents. 

Mr.  Danckwerts  said  himself  and  his  learned  friend  had 
come  to  an  agreement.  Part  of  the  application  was  to  divide  the 
Assessment.  The  old  assessment  was  £13,000,  and  ^is  had  been 
put  up  to  £21,000,  and  it  was  now  agreed  that  the  main  portion 
of  the  premises  should  be  asseesed  at  £17,100  gross  and  £14,250 
rateable,  and  the  remaining  portion  at  £900  gro»  and  £750 
rateable,  makini;  a  total  of  £18,000  gross  and  £15,000  rateable. 

Sir  Edward  Boyle  confirmed  his  friend's  figures,  and  the 
•assessment  was  fixed  accordingly. 


PEEK,  PBEAN  AND  CO.  V.  BOROUGH  OP  BERMONDSEY. 

Clerkenwell  Quarter  Sessions. 

1906-Ma7.]  C"  Estates  Gazette,**  May  6, 1906 

Eating — Assessment — Biscuit  fa»ctory. 

In  this  case  the  company  appealed  against  the  assessment  of 
their  biscuit  factory  and  premises  at  Dznimmond  Road,  Storks 
Hoad  and  Reeton  Road,  Bermondsey. 

Sir  Edward  Boyle,  K.C.,  M.P.,  and  Mr.  Distumal  appeared 
for  the  appellants,  and  Mr.  Horace  A  very,  K.C.,  and  Mr.  Harper 
ior  respondents. 

Sir  Edward  Boyle  said  the  company  were  rated  in  the  old 
valuation  list  at  £13,500  groes  and  £9,000  rateable.  In  1900 
they  were  put  up  to  £15,686  gross  and  £10,467  rateable,  but  on 
a]>peal  it  was  reduced  to  the  old  figure.  At  this  last  quinquen- 
nial valuation  they  were  put  up  again,  this  time  to  £16.600 
gross  and  £11,000  rateable,  and  they  now  asked  the  Court  to 
put  them  back  to  the  original  figure  of  £13,600  and  £9,000. 
Since  they  were   ae^sessed  in   1900,  a  very  important  alteration 
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had  taken  plaoe,  a  large  strip  of  their  property  having  been 
taken  from  them  by  the  South-Eastem  Railway  Company.  This 
had  a  serious  effect  on  their  work  in  general,  and  the  railway 
company  paid  Messrs.  Peek,  Fresm.  and  Co.  some  £200,000  for 
taking  the  land  and  injury  done  to  the  business.  The  appel- 
lants had  acquired  fresh  land  adjoining,  and  it  was  a  little 
more  than  had  been  taken  away,  but  it  was  not  so  advanta- 
eeooB  for  them,  owing  to  their  having  to  have  portions  of  the 
factory  a  considerable  distance  apart.  They  said  in  consequence 
of  this  that  the  premises  were  not  so  convenient  as  formerly, 
and  that  it  meant  more  expense  in  working  than  when  they 
paid  £9,000  rateable,  yet  they  were  now  asked  to  contribute  upon 
£11,000.  He  pointed  out  that  if  they  had  not  been  the  free- 
holders, and  thus  to  some  extent  tied,  they  would  long  ago 
have  left  the  vicinity,  which  was  inconvenient  and  had  no 
direct  railway  access. 

Mr.  G.  Humphreys-Davies  stoted  that  he  had  considered  the 
value  of  the  premises  as  they  now  stood  and  also  the  effect 
which  the  taking  away  of  the  land  by  the  railway  company 
had  had  upon  the  work  and  management  of  the  factory.  He 
described  in  detail  the  plan  of  the  faotoiy  previous  to  portions 
being  taken,  and  stated  that  the  convenience  of  the  premises  had 
been  injuriously  affected  by  the  alterations  it  had  necessitated. 
The  whole  of  the  works,  previous  to  the  railway  company  ac- 
quiring a  portion  of  the  factory  premises^  were  rated  at  £9^000. 
The  division  ol  ta^^  premises  which  had  resulted  from  the  rail- 
way oompan/s  action  meant  that  men  and  naterials  had  to 
go  a  long  way  lound  to  ovens  and  storage  places,  thereby  in- 
creasing the  working  costs.  It  had  led  also  to  loss  of  power  from 
boilers  and  machinery.  There  was  no  railway  facilities  near 
and  everything  hod  to  be  carted.  In  hi)  opinion  the  alterations 
since  the  last  quinquennial  valuation  had  not  enhanced  the 
value  of  the  property,  but  had,  in  a  measure,  decreased  it. 
He  valaed  the  land  and  buildings  at  £7,652  ;  machinery,  £358 ; 
vacant  land,  £93 ;   cottages,  £240 ;   total,  £8,343. 

Sir  Edward  Boyle  said  a  part  of  their  land  had  been  taken 
away  and  they  had  been  compelled  to  put  up  new  buildings 
which  added  £2,000,  but  it  was  understood  that  they  were  to 
have  that  removed  at  the  quinquennial  valuation  as  reduction 
for  the  part  taken  away. 

Mr.  Horace  Avory  said  they  had  the  witness'  fieures,  stated  to 
the  Council's  surveyors,  in  1900,  that  he  considered  the  value 
£7,487,  and  in  appellants'  present  objection  they  themselves 
placed  the  amount  of  their  valuation  at  £9,456. 

Witness  said  so  far  as  his  recollection  went  that  was  the 
first  time  he  had  heard  the  latter  figure.  In  reply  to  further 
question,  witness  said  the  ground  area  might  be  increased 
8,460ft.,  but  the  floor  space  was  not  increased'by  54,626ft.,  but 
only  218  squares.  He  had  not  put  any  value  on  the  land  and 
had  valued  the  machinery  at  £328  per  annum. 

Sir  Edward  Boyle  pointed  out  that  the  £9,000  fixed  at  the 
previous  valuation  included  stable^}  and  land  which  had  been 
taken  away. 

Mr.  Level and-Loveland  :  And  Mr.  Avory  states  that  the  land 
add?^i   is    an  equivalent  and    more.     He  also   pointed  out  that 
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Messrs.  Peek,  Frean's,  under  the  new  arrangement^  had  an  entire 
property  without  there  being  a  road  through  it. 

Sir  £!dward  Boyle  said  he  would  admit  this,  but  it  was  nothing 
like  an  equivalent  to  the  firm  for  the  land  taken  away. 

Mt.  C.  Jones ^  works  nuunager  to  Messrs.  Peek,  Frean  and 
Co.,  estimated  that  the  new  arrangement  of  premises  entailed 
an  increased  expenditure  of  £278  i>er  annum  for  labour  in  con- 
nection with  the  ovens  alone. 

By  Mr.  Avory :  There  was  more  floor  space,  but  he  could  not 
say  if  it  was  54,000ft.     He  should  not  be  surprised  to  hear  it  was. 

Sir  Edward  Boyle  said  he  asked  that  the  property  taken  away 
should  be  allowed  for.  Instead  of  doing  this  the  respondents  said 
the  value  Oi  the  property  he  had  to  obtain  in  lieu  thereof  had 
practically  doubled  in  value.  He  had  half  an  aero  less  in  tho 
new  land  than  in  t^e  old 

The  appeal  was  dismised,  with  costs 


BRABY  AND   CO.,   LTD.   V.    GBBEWICH    UNION    A8SBSSMBNT 
COMMITTEE   AND  OTHERS. 

Clerkenwell  Quarter  Sessions. 

1906-May.]  ["  Estates  Gazette,"  May  5, 1906. 

Eating — Assessment — Factory,  wharves  and  offices. 

This  was  an  appeal  by  Messrs.  Frederick  Braby  and  Co.,  Ltd., 
appellants,  in  respect  to  the  rating  of  land  and  offices,  building, 
foundry,  wharves,  plant  and  appurtenances  at  the  Ida  Works. 
Canal  Bank,  Beptford,  the  amount  of  which  was  £2,885  gross  and 
£l,d30  rateable.  The  Asseeennent  Committee  had  reduced  this 
sum  on  appeal  to  £2,745  gross  and  £1,830  rateable.  The  appel- 
lant contended  that  the  amount  should  now  be  reduced  from 
£2,745  gross  to  £1,845,  and  from  £1,830  rateable  to  £1,230.  The 
only  addition  since  the  last  quinquennial  valuation  was  for 
offices  erected,  which  had  been  brought  into  rating  at  £180 
gross  and  £120  rateable.  It  was  contended  that  since  the  last 
valuation  the  premises  were  of  less  value  than  formerly,  owing 
to  greater  competition,  railway  disabilities  and  distance  from  a 
railway  goods  station. 

The  appeal  was  allowed,  with  costs,  and  the  assessment  fixed 
at  £2,136  gross  and  £1,424  rateable. 


SIEMENS  BBOTHERS,  LTD.  V.   WOOLWICH   UNION. 

Clerkenwell  Quarter  Sessions. 

1906-May  2.]  T  Eetatca  Gazette,"  May  5,  906. 

Eating — Assessment — Telegraph    cable   and    instrument 
works  and  wharf. 

This  was  an  appeal  by  Messrs.  Siemens  Brothers,  Ltd.,  in 
regard  to  telegraph  cable  and  instrument  works,  wharf  and 
appurtenances,  Harrington  Road,  Woolwich 
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Sir  Edward  Boyle,  K.C.,  M.P.,  and  Mr.  Coarthope  Monxoa 
appeased  for  tlie  appellanta;  Mr.  W.  C.  Ryde  and  Mr.  J.  A. 
Sinclair  for  the  respondents. 

The  aanaunent  appealed  againat  waa  gross  £14,250 ;  rateable 
£9,500. 

The  case  was  settled  on  the  following  terms: — Gross  to  he 
xednoed  to  £14,025,  and  the  rateable  to  £9,350,  appellants  to  pay 
respondents  £100  towards  their  costs. 

Mr.  Donald  Dinwiddy  and  Mr.  W.  P.  Ryan  were  the  experts 
retained  for  the  nspondents. 

Mr.  G.  Hnmphreya-Davies  and  Mr.  Herbert  Fuller  were  for 
the   appellants. 


COWPER  AND  ANOTHER  V.   MILBUBN. 

Goort  of  Appeal — The  Lord  Chief  Justice   and  Lords 
Justices  Vaughan  Williams  and  Stirling. 

UOS-ApriL]  r  Estates  Gasette,'*  May  6, 1900. 

Easement — Light  and  Air — Alleged  interference — Ques- 
tion of  nuisance. 

This  appeal,  which  was  partly  argued  in  March,  1005,  stood 
over  for  a  report  to  he  made  to  thla  Conrt  hy  Mr.  Chadwyck 
Hiealey,  K.C.  It  was  an  appeal  by  the  plaintiffs  from  a  jadg- 
mieat  oa  Mr.  Justice  Buckley,  in  the  Chancery  Division,  azMl 
involved  a  right  to  ancient  ligjhts  in  some  property  at  New- 
castle ("Estates  Gazette  Digest  of  Cases,"  1005,  p.  162;  and 
EsTAins  Qazbitb,  March  25,  1905). 

On  the  appeal  coming  on  for  further  hearing 

Mr.  Astbury,  K.C.,  on  behalf  of  the  plaintiffs,  said  that  they 
had  received  Mr.  Chadwyck  Heale/s  report,  and  he  did  not  think 
so  far  as  the  appeal  by  his  clients  was  concerned  he  could,  in 
face  of  the  report,  usefully  argue  it  further. 

The  Lord  Chief  Justice,  in  giving  judgment,  said  that  inas- 
much as  the  finding  of  Mr.  Chadw^ick  Healey  was  to  the  effect 
that  taking  the  plaintiffs'  li^ts  as  they  existed  before  1887 
the  defendiuit's  building  could  not  have  obliterated  those  lights, 
having  regard  to  the  use  and  oooupation  of  the  premises  and  the 
character  of  the  nei^bourhood.  The  appeal  would  be  dis- 
missed, with  costs. 

The  Lords  Justices  concurred. 

Mr.  Warmington,  K.C.^  on  behalf  of  the  defendant,  men- 
tioned that  tile  plaintiffs  had  applied  for  an  interim  injunction, 
and  on  January  11,  1904,  an  order  was  made  wheoceby  upon  the 
olaintiffs  giving  the  usual  undertaking  as  to  dama«:es  the  de- 
fendant undertook  until  judgment  not  farther  to  build  so  as  to 
interfere  with  the  plaintiffs'  light.  When  the  aotion  was  heard, 
and  judgment  given  for  the  defendant,  they  asked  his  Lordship 
to  grant  the  usual  order  as  to  damasies,  but  his  Lordship  re- 
fus^.     From  this  part  of  the  judgm^'nt  there  was  a  cross-appeal. 

After  some  discussion  the  Court  allowed  the  defendant's  cross- 
appeal  on  this  point,  and  directed  an  enqniiy  as  to  damages. 
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ARTHUR  V.   FULHAM   BOROUGH   COUNCIL  :   SAME   V. 
KENSINGTON  BOROUGH   COUNCIL. 

Clerkenwell  Quarter  Sessions. 

190&-May  8.]  T  Estates  Gazette,"  May  5, 1908. 

Bating— Assessment — Theatre. 

This  was  an  appeal  by  Mr.  Robert  Arthur  in  regard  to  the 
Falham  Theatre,  High  Street,  Fulham.  Hie  caee  was  settled 
at  £917  rateable. 

Mr.  Michael  P.  Faraday,  Mr.  A.  L.  Rydo  and  Mr.  William 
Eve  were  retained  as  experts. 

The  rating  of  the  Coronet  Theatre,  Netting  Hill  Gate,  was  also 
settled  at  £1,398  gross  and  £1,165  rateable. 

Sir  Edward  Boyle,  K.C.,  M.P.,  and  Mr.  W.  C.  Ryde  weie 
oounsel,  and  the  experts  were  the  same  as  in  the  previous  case. 


GODDEN   V.  HYTHB   BURIAL  BOARD. 

Chancery  Division — Mr.  Justice  Kekewich. 

1906-April  30.]  [**  Estates  Gazette,*'  May  5, 1906. 

Building— Burial  within  certain  distance  from  buildings 
without  owner's  consent — Burials  Act,  1855. 

This  was  a  motion  in  regard  to  the  oonstrucfcion  of  the  Act 
relating  to  burials  in  burial  grounds  within  100  yards  of  in- 
habited houses,  without  the  consent  of  the  owner  or  owners. 

Mr.  Macmorran,  K.C.,  appealed  for  the  plaintiff,  and  Mr.  P.  O. 
Lawrence,  K.C  represented  the  defendants. 

Mr.  Macmorran  said  this  wae  a  moticoi  for  an  injunction  to 
restrain  the  defendants  from  using  certain  grounds  as  a  burial 
ground,  it  being  within  100  yards  of  the  plamtiff's  houses.  The 
facts  of  the  case  were  not  in  dispute,  and  the  question  at  issue 
was  the  construction  of  the  Burials  Act  of  1855.  That  Act  pro- 
vided that  no  ground  not  "  already  "  used  for  a  oemeteiy  shall  be 
used  for  that  purpose  if  within  a  distance  of  100  yards  of  dwelling 
houses,  without  the  consent  oi  the  owner  of  those  dwelling  houses. 
His  contention  was  that  the  word  "already"  in  the  Act  referred 
to  the  date  of  the  passiTig  of  the  Act.  The  facts  were  that  the 
defendants  acquired  the  land  in  question  for  a  buriaJ  ground. 
The  plaintiff  then  erected  his  houses  and  his  submission  was 
that  it  did  not  matter  when  the  houses  were  built,  but  he  said 
that  as  soon  as  the  houses  weire  erected  it  eterilised  the  land  for 
burying  purposes  within  100  yards  of  those  houses.  Under  the 
circumstances  he  submitted  that  the  plaintiff  was  entitled  to  his 
injunction. 

Mr.  Lawrence  submitted  that  the  construction  put  upon  the 
Act  by  his  opponent  was  not  one  meant  by  the  Act,  and  that  it 
was  the  first  time  such  a  constmction  had  been  suggested.  At 
the  time  the  ground  was  acquired  there  were  no  houses  within 
100  yards  of  the  ^roond  except  those  from  whom  the  council 
had  obtained  consent.  He  aigued  that  the  word  "already" 
applied  to  the  present  time. 
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Hift  Lordship  said  that  theie  oould  be  no  doubt  that  the  groond 
acquired  by  the  burial  board  was  not,  at  the  date  of  the  paasinj 
of  the  Act.  CLsed  or  appropriated  as  a  oemeteiy.  and  the  plaintin 
was  therefore  entitled  to  say,  "  You  shall  not  use  for  burials  any 
land  within  oxkd  haodred  yards  of  my  dwelling  housei"  It  was 
isad  that  the  plaintifE  had  stood  by  without  objecting,  and 
allowed  certain  things  to  be  done.  It  was  dear  to  his  mind  that 
the  plaintiff  oould  not  be  precluded  from  insisting  upcm  his 
statatoiy  rights  by  meiely  standing  by.  The  question  was 
whether  the  plaintiff  was  entitled  to  the  protection  of  the  statute 
as  regarded  the  houses  which  he  had  built  since  the  acquisiti<m 
of  the  land,  luid  he  saw  no  reason  why  the  plaintiff  should  not 
be  protected  because  he  had  not  a  dwelling  house  at  the  date 
of  the  acquisition  of  the  land  as  a  cemetery.  Ho  upheld  the 
contention  of  Mr.  Macmorran  and  granted  the  plaintiff  the  in- 
junction sought. 


TORRBNS    AND     THE     SHERWOOD   HOTELS    COMPANY,     LTD. 
V.  WALKER. 

Chancery  Division — Mr.  Justice  Warrington. 

IdOe-MsyL]  C"  Estates  Gazette,**  May  6, 190a. 

Landlord  and  tenant — Covenant  by  lessor  to  repair — 
Alleged  breach — Defence  that  premises  were  worn  out 
by  age  and  the  elements. 

Plaintiffs  in  this  action  claimed  an  injunction  to  restrain 
the  defendant  from  hindering  the  enjoyment  by  the  plaintiffs  for 
the  business  of  a  private  hotel  of  certain  hepeditaments,  8,  Glass^ 
house  Street  and  1,  Sherwood  Street,  Regent  Street,  known  aa 
the  Sherwood  Hotel  ^  and  demised  by  two  indentures  of  lease 
dated  May  31,  1880,  and  Januaiy  20,  1905,  by  the  keeping  the 
ontside  thereof  oat  of  repair  and  unfit  for  oocapation,  contrary 
to  the  covenants  by  the  lessors  contained  in  the  said  indentures 
and  damages. 

Mr.  C.  E.  E.  Jenkins.  K.C.,  and  Mr.  H.  Greenwood  appeajred 
for  the  plaintiffs,  and  Mr.  Upjohn,  R.C.,  and  Mr.  J.  W.  Man- 
nine  re]»resented  the  defendant. 

Plaiotiffs'  case  was  that  Mr.  Torrens  held  the  premises  under  the 
demises  in  questioo.  The  first  lease  contained  a  ooyeaant  by  the  lessor 
to  keep  the  outside  of  the  premises  in  good  and  substantial  repair  ; 
and  the  second  lease  contained  a  clause  to  the  effect  that  the  demise 
was  on  the  same  conditions  and  should  be  deemed  to  contain 
the  same  covenants  aa  thd  previocis  one.  Plaintiff.  Mrs.  Torrena 
carried  on  a  private  hotel  at  the  premises  and  afterwards  acted 
as  manaceress  for  the  plaintiff  company.  In  August,  1905,  plain- 
tiff had  succeeded  in  extending  the  business  and  had  made  it  a 
successful  and  remunerative  business.  Plaintiff  alleged  that  the 
defendant  had  broken  the  said  covenant  to  keep  the  outside  in 
good  and  substantial  repair,  and  in  consequence  of  this  breach 
the  outside  walls  became  dangerously  cracked.  Defendant  neg- 
lected and  refused  to  repair  the  same,  and  in  consequence  of 
such  breach  the  hereditaments  became,  m  August  last,  unfit  for 
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use  as  a  private  hotel,  and  in  the  following  November  was  unin- 
habitable Plaintiff  company  could  not  find  a  suitable  place  to 
transfer  the  business,  ana  in  oomsequenoe  of  the  alleged  breach 
the  company  had  to  dose  the  hotel,  decline  guests  and  sell 
fixtures,  furniture,  etc.,  at  a  heavy  loss,  and  the  goodwill,  there- 
fore, became  valueless  Plaintiff  Torrens  had  been  thrown  out 
of  remunerative  employment.  Plaintiffs  therefore  claimed  an 
injunction  and  damages 

The  defence  was  a  denial  of  the  allegations  of  the  plaintiffs 
and  also  that  if  the  wall  beoame  as  alleged,  defendant  said 
it  waa  due  to  age  and  the  natural  opeiratioi>  of  time  and  the  ele- 
ments thereon.  Defendant  had  merely  a  leasehold  interest  in 
the  premises  which  expire^!  in  September,  1909. 

Evidence  was  given  on  behalf  of  the  piaintiffs  by  Mrs.  Torrens 
and  other  witnesses. 

Mr.  H.  N.  Kerr,  district  surveyor  to  the  London  County  Coun- 
cil, gave  expert  evid€'noe  on  behalf  of  the  plaintiffs,  who  stated 
that  the  building  was  worn  out  by  natural  decay. 

Mr.  Upjohn,  on  behalf  of  the  defendant,  said  the  questions 
for  his  Lordship's  consideiration  were,  first,  had  there  been  a 
breach  of  the  covenant,  and  then,  if  there  had  been,  which  of  the 
plaintiffs  was  entitled  to  recover,  and  what  was  the  measure 
of  damages  that  plaintiffs  were  so  entitled  to  recover  ? 

Evidence  was  called  on  behalf  of  the  defendant. 

Expert  evidence  was  given  by  Mr.  Chas.  James  Clarke,  who 
stated  that  the  building  was  old  and  worn  out,  having  run 
its  course.  It  would  have  to  be  rebuilt,  if  anything  were 
done  to  it. 

Mr.  Frank  Matcham  also  gave  evidence  to  the  same  effect  on 
behalf  of  the  defendant. 

His  Lordship,  in  giving  juiement,  said  the  only  Question 
with  which  he  proposed  to  deal  was  the  question  of  the  con- 
struction and  effect  of  a  coveuAnt  by  a  lessor  to  keep  the  external 
wall  of  the  demised  premises  in  good  and  substantial  repair. 
His  Lordship  then  recited  the  facts  of  the  case.  The  premises 
came  into  occupation  of  the  plaintiffs  in  January,  1905.  On  July 
13,  1905,  the  plaintiff  Torrens  was  served  with  a  dangerous 
structuie  notice  by  the  London  County  Council.  The  notice  was 
that  the  London  County  Council  having  received  a  survey  that 
the  house  was  in  a  dangerous  state,  they  required  the  front  and 
back  walls  to  be  taken  down  and  the  other  party  wall  next  No. 
3  and  do  any  Other  work  rendered  necessary  by  the  foregoing. 
On  that  notice  being  served  on  the  plaintiff  Torrens,  she  in- 
formed the  lessor  of  the  receipt  of  the  notice  from  the  London 
County  Council.  It  gave  the  lessor  notic?  of  what  had  hap- 
pened and  called  attention  to  the  covenant  and  defendant's 
liability  under  that  covenant.  The  state  of  the  premises  seemed 
to  have  been  so  immediately  dangerous  that  within  a  day  or 
two  the  London  County  Council  took  steps  to  shore  it  up.  No- 
thing was  done  by  the  lessor  or  lessee,  and  in  September  a 
magistrate's  order  was  made  ordering  the  owner  to  do  the  work 
specified  in  the  notice.  Nothing  was,  however,  done  by  either 
party,  and  the  London  County  Council  had  now  pulled  down 
the  walls  and  left  the  house  as  a  shell.  With  regard  to  the 
house  in   July  and   during   the  whole  of   the   time  afterwards 
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he  foand  the  facts  were  these.  Ja«t  before  July,  1905,  when  that 
notice  was  eerved  by  the  London  County  Canaicil  the  houeea 
in  Sherwood  Street  had  one  by  one  been  palled  down.  He  found 
ae  a  fact,  resting  upon  the  evidenoe  o£  Mr.  Keir  and  Mr. 
Clarke  that  the  building,  which  was  about  two  hundred  years 
old,  was  absolutely  worn  out.  It  had  oome  to  the  end  of  ita 
time,  and  that  this  was  not  due  to  any  deficiency  on  the  part 
of  the  lessor  not  to  repair,  but  was  due  to  time  and  the  elements. 
The  covenant  to  repair  was  a  covenant  to  repair  on  notice  from 
the  lessee.  Thexe  oould  be  no  breach  of  this  covenant  until  the 
defendant  had  had  notice  of  that  breach.  There  was,  therefore, 
no  breach  of  this  covenant  at  all  by  the  defendoiut,  nor  ooula 
there  be  until  July  13.  Was  there  a  breach  on  and  after  that 
day?  That  depended  upon  the  true  construction  of  the  covenant, 
having  regard  to  the  state  of  the  house  on  that  day.  Having^ 
regard  to  the  conditions  of  the  house  on  that  dav,  it  seemed 
to  his  Lordship  that  there  had  been  no  breach  of  the  covenant. 
It  was  sufficient  for  his  Lordship  to  take  the  law  on  that  sub- 
ject from  the  case  of  "Lister  v.  Lane."  A  house  in  the  state  in 
which  this  house  was  made  patching  of  no  avail.  He  came  to 
the  conclusion  that  there  had  been  no  breach  here,  and  there- 
fore no  liability  on  the  ]9art  of  the  defendant.  He  gave  judg- 
ment for  the  defendant,  with  costs. 


THE     KING    V.    THE    BAST    STONEHOUSE    URBAN   DISTRICT 

COUNCIL. 

King's  Bench  Division — Lord  Chief  Justice  and  Justices 
Bidley  and  Darling. 

1906— May  2L]  T  Estates  Gazette,"  May  5, 190t'. 

Building — Slaughter-house — ^Approval  of  plans  by  District 
Council — Conditions — Whether  ultra  vires. 

This  case  came  before  the  Court  for  argument  on  a  rale  niai 
granted  at  the  instance  of  zhe  Plymouth  Mutual  Co-operation 
Society  for  a  mandamus  calling  upon  the  Urban  District  Coun- 
cil to  shuw  cause  why  they  should  not  be  ordeored  to  approve  of 
certain  plans  submitted  by  the  society  for  the  erection  of  a 
slau^ter  house  on  the  society's  premises  in  Water  Lane,  East 
Stonehouse. 

It  appeared  that  for  the  purpose  of  its  busdness  the  society 
had  since  November,  1900,  used  a  slaughter  house  in  Water  Lane 
within  the  Urban  District  Council  of  East  Stonehouse,  and  in 
April,  1003,  Mr.  H.  J.  Snell,  a  Plymouth  ardiitect,  prepared 
plans  for  the  erection  of  an  abattoir  to  be  constructed  in 
modem  fashion,  the  stnicture  to  be  used  for  the  treatment  of 
tripe  and  other  animal  fat  of  beasts  slaughtered  on  the  premises. 
The  machinery  was  designed  by  Messrs.  Wm.  Douglas  and  Co., 
of  Putney,  and  the  plans  were  presented  to  the  C^ncil  for  ap> 
proval.  The  Council,  however,  refused  to  approve  of  the  plans 
unless  the  society  agreed  to  certain  conditions  which  included 
arrangements  as  to  the  height  of  the  chimney  so  as  to  guard 
against  nuisance  and  the  surrendering  of  certain  land  without 
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compensation.  Theee  conditiooB  were  nuxiified  in  certain  re- 
spects, the  modifications  being  acoepted  mainly  in  zeference 
to  the  stmctaxe  itself,  but  the  society  refused  to  surrender  tho 
land  without  compensation  A  rule  was  obtained  in  July  last 
calling  upon  the  Council  to  show  cause  why  the  plans  should 
not  be  approved  on  the  ground  that  there  was  no  proof  that 
any  existing  bye-law  would  be  infringed  thereby ;  and  that  the 
conditians  imposed  were  ultra  vires. 

After  hearing  oouneel,  the  Lord  Chief  Justice  said  the  District 
Council  and  the  society  had  been  con-ddering  the  matters  in 
question  from  1903  to  1006,  and  so  far  a«  any  complaint  as  to 
nuisance  went  the  society  had  tried  to  meet  the  District  Council. 
The  negotiations  showed  that  it  would  be  unfair  and  unwise  to 
deal  with  the  matter  in  respect  of  what  was  proposed  in  1903, 
but  he  had  come  to  the  conclusion  that  there  was  not  sufficient 
grounds  for  asking  them  in  1905  to  deal  with  the  plans  sub- 
mitted in  1903.  He  thought  that  the  rule  for  a  mandamus  should 
be  dischtuved,  but  without  prejudice  to  any  future  amplication 
which  might  be  made  to  the  society.  He  thought  that  some  of 
the  conditions  soaght  to  be  imposed  might  be  open  to  objection, 
but  owing  to  the  fact  that  a  long  period  had  been  allowed  to 
elapse  he  was  of  opinion  that  the  rule  should  be  discharged 
without  costs. 

Justices  Ridley  and  Darling  concurred. 


WEST    RIDING    OP    YORKSHIRE     COUNTY    COUNCIL     V. 
MIDDLETON  PARISH   COUNCIL. 

King's   Bench   Division — Mr.   Justice   Kidley   and   Mr^ 
Justice  Darling. 

1906-April  27J  r  Estates  Gazette,"  May  5, 1906. 

Bating — County     rate — Basis — Appeal — Retrospective 
order  of  justices — ^Failure  to  give  notice  of  appeal. 

This  was  an  appeal  by  the  West  Riding  of  Yorkshixe  County 
Council  against  a  decision  of  the  West  Riding  Quarter  Sessions 
allowing  aji  appeal  by  the  Middleton  Pari^  Ooimdl  against 
such  part  of  the  basis  or  standard  of  Uie  county  rate,  ptiepared 
by  the  County  Council,  as  affected  the  pariah  of  Middleton. 

The  appeal  was  heard  st  the  Quarter  Sessions  at  Bradford 
on  June  26,  1905  and  was  allowed  with  costs,  the  county 
rate  basis  being  oidered  to  be  reduced  from  £13,713  assessable 
value  to  £11,713  assessable  value. 

The  Justices  stated  a  case  for  the  opinion  of  the  High  Court, 
the  questions  being :  (1)  Whether  the  Court  of  Quarter  Sessions 
was  right  in  holding  that  the  appeal  was  brought  to  the  proper 
Court  of  Quarter  Sessions?  (2)  Whether  the  Couirt  had  power  to 
allow  the  appeal  against  the  basis,  the  figures  of  which  at  the 
time  of  the  hearing  were  not  in  dispute ;  and  (3)  If  the  Quarter 
Sessions  had  no  power  as  last  mentioned,  whether  they  had  power 
to  order  a  retrospejCtive  alteration  of  the  basis  from  a  date  ante- 
cedent to  the  hearing  of  the  appeal  and  notice  of  appeal. 
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Mr.  Ryde  and  Mr.  Scholfield  represented  the  appellants,  and 
Mr.  Scott  Fox  and  Mr.  R.  A.  Sneppaird  appealed  for  the  re- 
spondents. 

The  Court    allowed  the    appeal,    without   costs. 

Mr.  Justice  Ridley,  in  giving  jndgmant,  said  he  was  of 
opinion  that  the  respondents"  had  not  complied  with  the  rating 
Act  by  giving  notice  of  l^e  appeal  to  the  next  Quarter  Ses- 
sions after  the  cause  of  appeal  had  arisen,  and  therefore  question 
No.  1  must  be  aaisweied  in  the  negative.  As  to  the  second 
question,  the  reduction  of  the  basis  of  the  rate  had  been  agreed 
to ;  and  as  to  the  third,  he  was  of  opinion  that  the  Justices 
had  no  power  to  make  tiieir  order  retrospective. 

Mr.  Justice  Darling*  I  agree.  The  answers  to  the  questions 
left  to  the  Court  were,  No.  1  no ;  No.  2  yes ;  and  No.  3  no. 


IN   THE   MATTER  OP  THE   LICENSING  ACT,   1904. 
EX  PARTE  LASCELLES,  TICKNER  AND    CO.   AND   NASH. 

Dorking  County  Court— March  20, 1906. 
Eedhill  County  Court— April,  1906. 

1006-March  20,  April]  C  Estates  Gazette.**  Iklarch  24,  May  6. 1906. 

Licensing — Extinction  of  licence — Compensation — Ap- 
portionment between  licence  holders,  freeholders  and 
leaseholders — Licensing  Act,  1904,  s.  2,  sub-s.  3. 

This  was  the  case  of  the  Bricklayers'  Arms,  Dorking,  the  com- 
pensation authority  having,  under  eeotiom  2,  sub-section  3,  of  the 
Licensing  Act,  1904,  referred  the  deoision  of  compensation  to 
the  Judge  of  the  County  Court.  The  lioenoe  of  the  tavern  had 
been  cancelled  under  the  above  Act,  and  the  compensation  au- 
thority awarded  the  sum  of  £506  in  respect  of  the  loss  of  the 
lioeaace,  £20  as  the  lioeaice-holder^s  share  thereof,  giving  the  net 
sum  of  £486  to  be  apportioned  between  the  lessees,  Messrs. 
Lascelles,  Tickner  and  Co.,  brewers,  Guildford,  who  held  und<^r 
a  lease  far  40  years  from  1895  at  £30  per  annum,  and  the  free- 
holder, Mrs.  Nash.  The  freeholder  and  the  lessees  were  not 
able  to  agree  as  to  the  apportionment.  Hie  tavern  had  formerly 
consisted  of  two  small  semi-detached  cottages  in  Dene  Street, 
Dorking. 

Mr.  Geoige  Humphreys  appeared  for  Messrs.  Lasoelles,  Tick- 
ner and  Co.,  and  claimed  £400,  having  regard  to  his  clients' 
liabiltiy  over  the  unexpired  term  of  30  years.  He  pointed  out 
that  henceforward  to  obtain  amy  off-set  to  this  continued  yearly 
payment  the  property  would  have  to  be  re-ooikverted  into  cottages, 
which  might  produce  4s.  a  week  each,  or  £20  16s.  gross,  giving 
an  ultimate  yield  of  £10  a  ^ear  after  payment  of  ^1  oatgoingB 
and  providing  for  contingencies.  There  was  further  the  liiSbility 
to  repair  and  the  cost  of  recanstructica,  m>  that  it  could  be 
shown  that  the  lessees'  loss  wtas  £26  per  annium.  In  making  this 
claim,  he  aligned  that  the  freehold^  receiving  the  balance  of 
£86  would  be  paid  the  full  value  of  her  loss,  such  loss  being 
only  in  reversion  after  30  years. 
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Mr.  Artkur  Butler,  called  on  belialf  of  Messrs.  LafioeUes,  Tick- 
ner  and  Co.,  gave  it  that  in  his  opinion  the  sum  ol  £400  should 
be  paid  the  lessees.  Taking  the  £30  a  yeaar,  assuming  it  were  in 
perpetuity,  at  18  yeara'  purdiase,  and  that  the  licence  had 
not  been  lost,  would  give  a  sum  of  £540.  Under  the  present 
ciroumstances  he  put  the  £30  per  aarnum  over  the  term  as 
worth  £420^  the  reversion  to  the  fee  simple  £34,  thus,  with  £86 
balanoe,  bnnginff  it  to  an  equivalent  ol  the  worth  in  i>erpetuity. 

Mr.  Bull,  called  by  the  fre^olders'  solicitor,  gave  it  that  in 
his  opinion,  assuming  the  licence  had  not  been  lost,  the  tavern 
would  have  been  worth  £900,  30  years*  purchase  of  £30  per 
annum,  and  that  the  ultimate  rent  might  be  £40  per  annum 
(which  he  put  at  22^  years'  purchase)  after  the  teonination  of 
the  lea^se. 

The  Judge  pointed  out  that  this  was  an  actuarial  problem, 
the  loss  being  chiefly  in  reversion,  and  Mr.  Butler  wafr  recallea 
to  give  a  detailed  statement  of  figures,  and  the  rate  upon  which 
the  loss  should  be  taken,  also  what  sum  should  be  paid  down  to 
provide  an  immediate  annuity  of  £25  over  the  30  years.  He  re- 
plied that  on  the  five  per  cent,  tables  £433  6s.  8d.  would  be  re- 
quired to  provide  £24  18s.  4d.  per  annum  over  such  term,  whilst 
he  had  only  claimed  £400. 

His  Honour  said  he  understood  that  the  award  of  £505 
had  been  determined  by  the  Commissioners  of  Inland  Revenue 
under  the  Licensing  Act  of  1904,  section  2.  After  quoting  sec- 
tion 1  Ami  sub-section  2  of  the  Licensing  Act  and  section  7  (5)  of 
the  Finance  Act  of  1894,  his  Honour  said  tha6  the  share  of 
the  tenant.  Mr.  Griswood,  had  already  been  determined  at 
£20.  He  had  only  to  divide  the  remaining  4-86ths  between  the 
petitioners  taking  them  as  one  party  and  the  respondents  (the 
owners  of  the  reversion  in  fee  simple).  He  could  find  nothing 
in  the  Licensing  Act  or  in  the  rules  made  thereunder  to  give  him 
any  guidance  in  the  matter,  but  it  seemed  to  him  when  taking 
4-86ths  as  the  value  of  the  licensed  premises  for  the  purpose 
in  hand  that  he  had  to  divide  it  in  cnich  a  way  that  it  might 
be  compensation  for  their  respective  losses  by  the  refusal  of 
the  licence.  He  thought  the  correct  basis  on  which  he  had  to 
make  the  division  was  to  ascertain  as  well  as  passible  the 
market  value  of  the  interests  in  the  premises  as  they  stood  im- 
mediately before  the  refusal  of  the  licence  to  the  petitioners  and 
respondeoitB  respectively,  and,  secondly,  the  market  value  of  the 
same  interests  after  the  refusal.  The  diffeorence  between  the  two 
nets  of  values  would  represent  what  had  been  lost.  Having  ascer^ 
tained  these  figures  the  compensation  left  had  to  be  proportion- 
ately divided.  On  the  evidence  given  at  the  hearing  he  found 
that  the  annual  rental  value  of  the  property  with  the  licence 
was  £30 ;  without  it  £10.  As  to  the  value  of  the  petitioners' 
interests  in  the  premises  with  the  licence  he  accepted  the  figures 
given  by  their  expert  as  a  fair  market  value,  namely,  fourteen 
years'  purchase  of  the  rent,  or  £420 ;  and  he  also  accepted  his 
valuation  ol  the  same  interests  without  the  licence,  namely,  £140. 
The  petitioners'  loss  was,  therefore,  £280.  As  to  respondents' 
interest  in  the  premises  with  the  lioeoioe  it  was  put  by  the 
petitioners'  witness  at  £540,  eighteen  times  the  purchase  of 
the    rent,    and   he    accepted   that  in    preference    to  the  other 
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estimates,  but  he  thought  the  value  of  the  same  interest  without 
the  licence  was  pat  at  too  high  a  figure,  as  nothing  was  allowed 
for  depreciation  of  the  reversion  daring  the  currency  of  the 
leisae.  In  other  words,  it  was  estimated  that  the  rent  of  £30 
per  annum,  being  secured  by  the  lessor's  ocyvenants  during  the 
currency  ot  the  lease  should  be  taken  at  the  same  capital  value 
as  if  tiie  premises  were  actually  worth  that  amount,  whereasv 
in  fact,  they  were  worth  only  £10  per  annum.  He  (the  Judge) 
did  not  think  that  could  be  right :  a  rent  secured  by  a  personal 
covenant  only,  evtfn  where  the  covenanter  was  a  brewery  com- 
pany, was  not  of  the  same  value  as  one  seouxed  on  premises 
which  were  worth  the  rent.  It  was  difficult  to  say  how  much 
rent  should  be  valued,  but  under  all  the  circumstances  he  thou^t 
that  £400  was  the  fair  value  of  the  respondents'  interests  in  the 
premises  as  they  now  were.  On  these  figures  the  respondents'  loss 
was  £140,  and  he  therefore  divided  the  4-86ths  in  the  proportions 
of  two-thirds  or  3-24ths  to  the  petitioners  and  (me-third  or  l-62nd 
to  the  respondents  each  side  to  pay  their  own  costs. 


DUDLEY  TRAMWAYS  V.   DUDLEY   COBPOBATION. 

Mr.     Graham    Harris,     M.Inst.C.E.,    Arbitrator, 

190e-Feb.  27,  Mar.  2,  May.]  r  Estates  Gazette."  Mar.  8,  la  May  12, 1906. 

Compensation — Tramways     undertakings — ^Purchase  by 
Corporation. 

This  was  an  arbitration  to  determine  the  purchase  price  to 
be  paid  for  the  tramways  by  the  Dudley  Corporation. 

Mr.  C.  A.  Cripns,  K.C.,  and  Mr.  C.  C.  Hutchinson  (in- 
structed by  Mr.  Sidney  Morae)  were  for  the  tramway  company, 
and  Mr.  Balfour  Browne,  K.C.,  Mr.  Hugo  Yoang,  K.C.,  Mr. 
Vesey  Knox  and  Mr.  Cassey  Holdeai  were  counsel  for  the  Cor- 
poration. 

Mr.  Cripps  eoEplained  that  theie  were  three  companies  cooi- 
oemed: — The  Birmingham  and  Midlands  Tramways,  Ltd.,  the 
Wolverhampton  Electric  Tramways,  Ltd.,  and  the  Dudley  and 
Stonr  (district)  Electric  Traction,  Ltd.,  and  he  asked  that  there 
should  be  thr.^  different  awards — one  for  each  of  the  companies. 
Proceeding,  he  said  that  there  were  no  particular  difficulties, 
except  as  to  the  depots,  and  also  the  method  of  dealing  with 
the  Light  Bailway  No.  5.  in  respect  of  which  there  were  proceed- 
inn  priding  in  the  High  Court. 

llie  Arbitrator  expliained  that  in  respect  of  that  particular 
line  he  was,  sitting  as  an  official  of  the  Boaid  of  Trade  to 
report  to  them  as  to  the  value,  that  line  not  to  be  smbject  to  an 
avwd  at  all. 

Mr.  Cripps  proceeded  to  deal  with  the  various  lines  and  depots. 
Two  of  the  depots— Smethwick  aaUd  SedgjLey — ^they  wished  to 
retain,  if  possible.  In  regard  to  a  depot  at  Hart's  Hill,  however, 
there  was  a  difficulty,  as  that  adjoined    a    generating  station 
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Either  pzoper  acoeM  would  have  to  be  afforded  oir  the  station 
inclndea  in  the  paTchase.  The  power  for  the  tramways  in  tha 
Dudley  area  was  obtained  from  the  Dudley  Corporation,  but  this 
station  was  need  for  the  Brierley  Hill  and  outside  sections,  and 
it  was  important  that  aooeas  shonld  be  retained.  As  regaided  the 
Dudley  depot,  he  did  not  think  any  difficulties  would  arise,  and 
this  was  boond  to  be  taken. 

Mr.  Ernest  James  Bigwood  said  he  had  made  a  careful  inspec- 
tion of  the  depots.  Hie  Dudl^  depot  be  valued  at  £1,311  and 
the  Hart's  Hill  depot  at  £12,696.  With  remrd  to  the  latter 
figure  £8,805  was  in  respect  of  the  depot,  and  £3,891  severanoe 
damage  to  the  generating  station.  The  car  shed  he  put  at 
£3,784,  and  his  valuation  of  the  site  was  £2,430. 

Mr.  Alfred  Dickinson  gave  detailed  evidence  as  to  his  valua- 
tion of  the  lines,  oars  and  depots  for  the  Stourbrid^  and 
Dudley  eectians  of  the  tramways,  the  light  railways  being  left 
to  be  dealt  with  sepairately.  The  lei^jth  of  this  section  from 
Dudlev  to  Hart's  Hill,  on  the  Stourbridge  line,  was  two  miles 
three  furlong.  There  was  £4,387  yards  ofroute  length  ;  2,369.25 
yards  of  double  line,  1,946  ywrds  of  single  line^  making  together 
6,878  yards  of  rails.  The  rails  were  not  oi  uniform  length, 
but  except  in  that  respect  were  similar.  He  gave  details  of  the 
old  parts  of  the  system  and  the  lines  laid  between  1902,  1903 
and  the  date  of  the  notice.  The  summary  of  his  vdJaation  was 
as  fellows : — ^Permanent  way,  £19,222  7b  7d.  ;  holes  and  over- 
head oonstmction,  £2^141 16s.  5d. ;  cables,  £4,752  lis.  2d. ;  tools, 
loose  plant,  etc.,  £1,470.  Hart's  Hill  depot  (land  and  buildings, 
with  £3,05i3  severanoe  in  reepect  of  tne  generating  station), 
£13,967  12s.  lid. ;  making  a  total  of  £41,407  10s.  lOd. 

Mr.  Stephen  Sellon  practically  agreed  with  the  figure*  given 
by  the  previous  witness. 

Mr.  W.  Cramp,  traffic  manager  to  the  British  Electric  Traction 
Company,  gave  evidence  as  to  the  traffic,  services  and  cars. 

Mr.  H.  M.  Sayezs  put  the  new  value  of  the  Harts  Hill  genera- 
ting  station  at  £8,500.  Iliis  had  depreciated  at  the  rate  of 
three  per  cent,  for  2^  years,  or  £638,  giving  the  present  depre- 
ciated value  of  £7,862.  The  capacity  of  the  generating  station 
was  300  kilowatts. 

Evidence  for  the  Oorpotration  was  given  by  Mr.  Wm.  Arthur 
Mason,  Mr.  I.  B.  Hamilton,  Mr.  Reginald  P.  Wilson  and  Mr. 
A.  Baker.  A  valuation  was  given  by  Mr.  W.  H.  Dickinson, 
engineer  to  the  company.  As  to  the  light  railways,  the  No.  6 
railway  being  valued  at  £2,200,  and  the  No.  5  railway  (on  a  basis 
of  net  profit  capitalised  a.t  25  yeaons'  purchaee)  at  £44,862,  and 
£12,900  severance  damage. 

Mr.  Stephen  Sellon  took  the  net  profits  at  £1,793,  which  he 
capitalised  on  the  3jt  per  cent,  table  at  28^  years'  purchase, 
giving  a  total  of  £51,229.  Thd  eeverance  damage  of  a  line  which 
would  be  cut  off  by  the  strip  within  the  Dudley  area  being 
taken  he  put  at  £14,743,  makins  a  total  of  £65,972,  which,  in 
his  judgment,  represented  the  valne  of  the  line  to  the  company. 

Evidence  as  to  the  various  Parliamentary  Orders  under  which 
the  different  lines  had  been  constructed,  the  cost  of  promotion, 
etc.,  was  given  by  Mr.  Sidney  Morse,  solicitor  to  the  company. 
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The  following  awards  were  given  by  the  Arbitrator: — The 
awards  were  live  in  number,  and  with  regaid  to  the  Dudley 
and  Stourbridge  Tramway,  the  award  statwi  that  the  value — 
exclusive  of  any  allowance  for  the  po6t  or  future  profits  of  the 
undertaking  or  any  compensation  for  compulsory  sale  or  other 
oon8ideiia4;Jcns  whatsoever — of  so  much  of  the  tramways  con- 
structed under  the  authority  of  the  Dudley  Order  of  1881  as  was 
within  the  district  of  the  Corporation,  and  of  all  works, 
materials  and  plant  of  the  company  suitable  to  and  used  by 
them  for  the  purposes  of  the  undertaking  was  £26,072.  In 
arriving  at  this  eum  the  Arbitrator  included  the  value  of  the 
depot  known  as  the  Dudley  depot,  but  had  not  taken  into 
account  any  sum  in  respect  of  any  other  depot  belonging  to 
the  company  or  in  respect  to  the  generating  station  at  Hart's 
Hill,  or  any  other  contents  of  the  same,  respectively,  as,  in  his 
judgment,  neither  of  such  other  dejtots  nor  the  said  generating 
station  were  6(uitable  for  the  purposes  of  the  company  within  the 
district  of  the  Corporation  He  also  determined  that  the  num- 
ber of  cars  which  are  suitable  to  be  used  for  the  purpose  of 
the  undertakinjs;  within  this  district  are  sixteen,  and  that  their 
value  was  £6,885.  The  total  purcha^  money  in  connection  with 
this  undertaking  was,  therefore,  £32,957. 

The  Netherton  Tramway  was  treated  as  a  ''special  case,"  the 
amount  of  the  purchase  money  h-aving  yet  to  be  fixed  by  the 
Board  of  Trade  on  the  basis  of  the  Arbitrator's  award.  This 
stated  that  the  price  of  this  undertaking  upon  the  basis  put 
forward  by  the  Corporation  was  the  sum  of  £16,548,  and  that 
this  price  did  not  include  the  value  of  anything  other  than  the 
permanent  way  and  overhead  equipment ;  that  the  price  of  the 
railway  upon  the  basis  put  forward  by  the  company  was  £32,576. 
and  that  this  included  not  only  the  permanent  way  and  overhead 
equipment,  but  the  value  of  ten  single  deck  cars  to  be  selected  by, 
and  to  become  the  property  of,  the  Corporation. 

In  regard  to  the  Birmingham  and  Midland  Tramway  Company, 
the  award  determined  that  the  value  of  so  much  of  the  tramways 
as  was  within  the  district  of  the  Corporation,  and  of  all  works, 
materials  and  plant  of  the  company  suitable  for  the  purposes 
of  the  undertaking  was  £8,645.  Further,  that  the  value  of  the 
three  cars  was   £1,986. 

Dealing  with  the  Dudley,  Sedgley  and  Wolverhampton  Tram- 
ways Company,  the  award  stated  that  the  value  of  all  works, 
materials  and  plant  of  the  company  suitable  to  and  used  by  them 
for  the  purposes  of  the  undertaking  authoirised  by  the  Order  of 
1880,  was  £7,405,  and  that  the  value  of  the  four  cars  of  the 
company  which  were  to  be  taken  by  the  Corporation  was  £1,681. 

The  other  award  related  to  the  section  of  tramway  which  passed 
along  Stafford  Street,  which  the  Arbitrator  fixed  at  £2,200. 

The  total  purchase  monev  on  the  basis  of  the  awards,  reckoning 
the  Corporation  price  of  the  Netherton  system  w-as  £71,422.  If. 
however,  the  price  of  the  latter  was  fixed  on  the  basis  of  the 
company's  price  then  the  total  would  amount  to  £87,450. 

The  Corporation  to  pay  Hhe  tramway  companies'  costs. 
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WAITB  V.   JENNINGS. 

Court  of  Appeal — Lords   Justices    Vaughan    Williams, 
Stirling  and  Moulton. 

190e-May  3.]  ["  Estates  Gazette."  May  12, 1906. 

Landlord  and  tenant — Claim  for  rent — Assignment  of 
lease — Covenant  in  lease  against  assigning  without 
liceuce — Assignment  by  assignee  of  lease — Reservation 
of  liability  of  assignor  for  rent — Conveyancing  Act, 
1892,  8.  3 — Whether  reservation  of  assignor's  liability 
amounted  to  a  "  fine  "  for  license  to  assign. 

This  was  an  appeal  by  the  defendant  from  a  iudgn-cait  of  Mr. 
Justice  Darling,  of  the  King's  Bench  Division  ('*  Estates  Gazette 
Digest  of  Cases,"  1905,  p.  162 ;  and  Estates  Gazbttb,  March  26, 

Mr.  Back-naster,  K.C.,  was  for  the  aippellant,  and  Mr.  T. 
Carson,  K.C.,  and  Mr.  J.  D.  Crawford  for  the  respondent. 

The  Court  dismissed  the  appeal,  with  costs. 

Lords  Justices  Vauglian  Williams  Bind  Stirling  held  that 
the  ooveiant  to  guarantee  the  rent  was  not  in  the  nature  of  a 
icuarantee  within  the  meaning  of  the  Conveyancing  Act  of  1892, 
and  that  condition,  if  it  had  been  a  condition,  the  defendant 
could  not  avail  himself  of,  nnlese  he  had  been  a  party  to  the 
ormnal  deed  of  assignnrent. 

Cord  Justice  Moulton  diiBPered  from  the  learned  Judges  on  the 
point   at   issae. 


PALITHORPB   V.   HOME   BREWERY  COMPANY. 

Court    of    Appeal — Lords   Justices  Vaughan  Williams, 
Stirling  and  Fletcher  Moulton. 

1906-May  2-3.]  V*  Estates  Gazette,"  May  12. 1906. 

Landlord  and  tenant  —  Lease  of  licensed  premises  — 
Covenant  as  keeping  up  the  licence — Underlease — 
Conviction  of  underlessee  and  renewal  of  licence 
refused — Breach  of  covenant  by  head  lessee — Damages. 

This  was  an  appeal  ol  defendants  from  a  judgment  of  Mr. 
Justice  Farwell. 

The  action  was  to  recover  damages  for  an  alleged  breach  of 
covenant  in  a  lease,  viz.,  to  keep  and  conduct  the  premises  in  a 
regular  and  proper  manner  in  every  respect,  aoid  do  nothing 
that  would  in  any  way  jeopardise  the  licence.  Plaintiff  had 
demised  to  the  defendants  certain  licensed  premises  at  Notting- 
ham for  seven  years  with  this  covenant,  and  defendants  underlet 
the  premises,  and  this  person  was  convicted  for  having  per- 
mitted drunkenness  on  the  premieee,  with  the  result  that  the 
renewal  of  the  licence  was  refu-sed  by  the  Licensinc:  Justices  at 
the  annual  general  meeting.  Plaintiff  then  brought  his  action 
against  the  defendants,  and  Mr.  Justice  Farwell  held  that  there 
had  been  a  breach  of  the  covenant,  and  defendants  were  liable. 
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Mt.  H.  Yoang,  K.C.,  and  Mr.  Wood  Hill  appeared  for  the 
appallatntBy  and  Mr.  M.  Lash,  E.C.,  agad  Mk  A.  Houston 
for  the  respondent. 

The  Court  dismisBed  the  appeal,  holding  that  the  appellants 
had  committed  a  breach  of  a  positive  covenant  to  keep  and 
conduct  the  house  in  a  regular  and  proper  manner  in  every 
respect.  The  house  had  been  doeed,  that  amouated  to  a  breach 
of  the  covenant. 


MACE   y.    COADE. 

Shoreditch  County  Court — His   Honour   Judge  Smyly, 

K.C. 

1906-Ma7  SJ  C  Estateg  Gazette."  May  12. 1906. 

Xiandlord  and  tenant— Claim  for  injuries  received  by  a 
stranger  through  defective  condition  of  demised  pre- 
mises— ^Estate  in  hands  of  receiver — Claim  against 
receiver — ^Whether  he  or  leaidlord's  trustee  liable. 

In  this  case  Mr.  Maoe  sought  to  lecover,  on  behalf  of  his 
son,  Henry  Edward,  aged  four  years,  damages  sustained,  it  was 
alleged,  through  a  defective  railing  at  62,  Alma  Street,  Hoxton, 
N.  The  defeoidant  was  Mr.  J.  W.  Goade.  auctioneer  and  estate 
agent,  of  118,  Southampton  Bow,  W.C.,  he  being  the  receiver 
appointed  for  the  estate  of  the  landlord  of  the  premises  in 
q;uestion. 

Mr.  Druiy,  barrister,  appeared  on  behalf  of  the  plaintiff,  and 
Mr.  Phelps  was  counsel  for  the  defendant. 

Mr.  Drury  said  that  the  diild  was  just  by  the  railing  in 
question  when  a  lady  came  along  wheeling  a  perambulator.  The 
child  attempted  to  get  out  of  the  way^  but  in  stepping  back 
fell  into  the  aiea  of  No.  62,  one  rail  l>eing  missing  and  leaving 
an  aperture  large  enough  for  the  child  to  faJl  through. 

The  real  point  of  defence  was  that  the  action  must  be  against 
the  trustee  of  the  landlord,  and  not  the  receiver,  as  it  was  ex- 
tremely doubtful  if  an  action  could  be  brought  against  a  re- 
ceiver. He  was  not  a  trustee,  he  was  aai  official  appointed  by 
the  Court,  and  administerei  what  came  before  him.  There  was 
the  case  of  "Russell  v.  The  East  Anglian  Railway  Company,"  in 
which  case  the  receiver  was  called  upon  to  interplead.  Lord 
Truro,  in  that  case,  said  that  a  receiver  who  was  an  officiaJ 
of  one  Court  should  not  be  called  upon  to  interplead  in  another 
Court,  as  that  meant  that  he  had  to  answer  to  the  second  Court. 
If  he  answered  to  the  second  Court  he  would  be  neglecting  his 
duty  to  the  first  Court,  which  would  be  wron^.  Counsers  con- 
tention was  that  only  the  landlord  could  be  sued  in  such  cir- 
cumstances as  the  present. 

Mr.  Phelps  called  Mr.  Bunhlll  Coles  Mercer,  who  said  that  he 
had  acted  as  manager  of  the  property.  Whenever  anything  was 
pointed  out  as  wrong  to  him  in  the  pTOT>ertv  he  had  it  seen  to 
at  once.  This  particular  house  was  re-decorated  in  July,  1905. 
when  he  was  certain  there  was  nothing  wrong  with  the  railinps, 
and  £160  had  been  spent  on  the  property  in  Alma  Road  in  March, 
1904.  He  was  certain  there  was  no  rail  missing^  in  July,  1905, 
and  the  accident  occurred  in  September.     He  was  away,  and  the 
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accident  occurred  during  that  time,  the  rail  having  been  re- 
placed by  the  time  he  got  back. 

Other  witneases  said  that  they  never  noticed  any  defect  in  the 
railing,  nor  was  it  brought  to  their  notice. 

Jud^  Smyly  said  defendant'fi  counsel  seemed  to  overlook  the 
fact  that  this  affected  the  hj^way  and  the  public  generally — 
not  the  tenant  at  all.  He  w^ts  not  supposed  to  look  after  how  the 
railings  were,  it  was  the  landlord's  duty  to  see  that  the  highway 
was  safe,  otherwise  it  became  a  nuisance.  His  Honour  said:  I 
find  as  a  fact  that  this  railing  was  missing,  and  I  am  bound 
to  find  it  to  be  a  nuisance.  I  shall  assume  that  the 
receiver  is  now  the  one  that  has  to  do  the  repairs  as  be- 
tween himself  and  the  tenant,  independent  of  the  landlord.  If 
the  child  was  ruined  for  life  I  should  have  to  make  the  damages 
very  heaivy^  but  in  the  hope  that  a  little  country  air  and  change 
of  scene  will  do  all  that  is  necessary  I  will  award  £21  damages. 

Leave  to  appeal  granted. 


LEWIN  AND   OTHERS   V.   END. 

House  of  Lords — The  Lord  Chanceller  and  Lords  James 
of  Hereford,  Robertson  and  Atkinson. 

1906— May  3.]  ["  Estates  Gazette,  May  12, 1906. 

Eating — Rector's      rate—  House — Business     premises — 
Whether  a  dwelling  house — Occupation  by  caretakers. 

This  wae  an  appeal  from  the  decision  of  the  Court  of  Appeal 

g  Estates  Gazette  Digest  of  Cases,"  1905,  p.  103;  and  Estates 
AZBTTE,  Februan-  25,  1905). 

Mr.  Macmorran,  K.C.,  Mr.  C.  Hall  and  Mr.  F.  B.  Ward  ap- 
peared for  the  appellants,  and  the  respondent  was  represented 
by  Mr.  J.   Sanderson  and  Mr.  W.   Frampton. 

The  Law  Lords  allowed  the  appeal. 

The  Lord  Chancellor  said  the  point  arising  on  this  appeal 
was  quite  a  short  one,  viz.,  whether  their  premises  were  liable 
to  pay  the  rector's  late  made  under  Acts  of  Parliament  of  Geo. 
III.  and  Charles  II.  If  these  premises  were  a  house  or  houses 
within  the  Act  the  appellants  must  succeed ;  otherwise  they 
must  fail.  The  Court  of  Appeal  felt  that  they  were  bound  by 
the  decision  in  "Surman  v.  Darley,"  and  consequently  they  found 
for  the  respondent.  Their  Lordships  were  not  so  bound.  The 
premises  hswi  the  external  aspect  of  a  house,  and  except  for 
a  court  of  law  one  could  hardly  describe  them  as  anything  else. 
They  consisted  of  building,  communicating  by  doors,  which 
had  been  turned  into  offices  and  warehouses.  The  Act  did  not 
give  any  definition  of  what  was  meant  by  the  word  "house,"  but 
imported  that  it  should  be  a  place  of  residence. 

If  the  building  was  not  used  as  a  place  of  residence,  the 
structure  and  character  of  the  building  as  a  whole  should  be  re^ 
garded  in  order  to  see  whether  it  was  fit  or  could  readily 
be  fitted  for  such  use  by  any  class  of  condition  of  persons  in  the 
ordinary  way  of  living.  Applying  that  test,  he  thoueht  this 
building  fell  within  the  Act  of  Parliament,  and  therefore  the 
appellants  must  succeed. 

The  other  Law  Lords  concurred. 

15 
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HARROGATE  CORPORATION  V.  KNARESBOROUGH  UNION. 

King's   Bench    Division — The   Lord   Chief  Justice  and 
Justices  Darling  and  Cbannell. 

1906-May  &]  T  Estates  Gazette,"  liay  12. 190e. 

Bating — ^Assessment — ^Water  mains  and  service  pipes — 
Claim  to  exemption  under  Act  of  George  III. — Kepeal 
of  Act  by  Public  Health  Acts  and  Enaresborough 
Improvement  Act,  1903. 

This  wae  an.  appeal  against  a  decision  of  Quarter  Sessions  of 
the  West  Riding,  who,  on  April  5,  1005,  dismissed  an  appeal 
by  the  Harrogate  Corporation  from  a  rate  for  the  relief  ot  the 
township  of  Knaresborough  made  on  November  2,  1004,  whereby 
the  appellants  wer^  rated  as  the  oocupicors  of  oeirtain  heredita- 
ments described  in  the  rate  as  mains  and  service  pipes,  in  the 
sum  of  £650  gross  and  £447  rateable  value,  and  also  as  occu- 
piers of  other  hereditaments  described  as  water  mains  in  £60 
gross  and  £47  rateable  value.  The  Goiporation  of  Haxrogate 
being  dissatisfied,  as  they  alleged  that  the  mains  and  pipes  were 
exempted  from  the  payment  of  rates  by  an  Act  of  Parliament,  the 
Quarter  St^ssions  stated  a  case  for  the  opinion  of  the  High  Court. 
The  contention  for  the  respondents  was  that  section  28  of  Act 
4,  George  III.,  in  so  far  as  it  had,  or  mifirht  be,  exempted,  the 
main  and  service  pipes  were  now  repealed  by  virtue  of  the  Fliblic 
Health  Acts,  and  the  Knaresborough  Improvement  Act,  1003, 
that  the  rents  or  sums  of  money  paid  to  or  collected  by  the  appel- 
lants in  respect  of  water  supplied  wero  not  paid  or  oollectea  by 
virtue  of  the  Act  of  George  III.,  and  that  the  appellants  were 
not  assigns  of  certain  people  within  the  meaning  of  the  Act, 
and  were  not,  therefore,  entitled  to  the  benefit  of  the  exemption 
from  rating.  The  Court  upheld  the  contentions  of  the  respon- 
dents and  dismissed  the  appeal.  The  question  for  the  opinion 
of  the  Hi^h  Court  was  whether  the  CMirt  of  Quarter  Sessions 
was  right  *n  dismissing  the  aippeal. 

Mr.  S.  Wright  apx)eared  for  the  appellants,  and  Mr.  Danck- 
werts,  K.C.,  and  Mr.  Compston  represented  the  respondents. 

The  Court  dismissed  the  appeal,  with  costs,  granting  further 
leave  to  appeal. 

The  Lord  Chief  Justice  said  that  in  his  opinion  the  decision 
of  the  Court  of  Quarter  Sessions  was  quite  right.  It  seemed  to 
him  that  the  altered  circumstances  were  sucii  that  the  Cor- 
poration were  not  entitled  now  to  say  either  the  same  sums  of 
money  were  paid  and  collected,  or  that  they  were  being  paid  and 
collected  by  virtue  of  the  Act  of  1764.  The  Harrogate  Oorporar 
tion  were  now  supplying  water  from  these  pipes  to  parts  of  the 
district  which  werecutside  of  the  old  township  of  Knai^sborough. 
and  supplying  other  districts  which  it  was  not  pretended  came 
within  the  Act  of  1764,  as  well  as  supplying  water  from  another 
source.  He  was,  therefore,  of  opinion  that  the  exemption  was 
gone  for  the  purpose  of  this  appeal,  and  the  appeal  must  be 
dismissed. 
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ALEX.   H.   TURNER  AND   CO.  V.   VIGNOLES. 

Westminster  County  Court— His   Honour   Judge 
Woodfall. 

1906-May  9.]  V  Estates  Gazette,"  May  12. 1906. 

•Commission — Auctioneers — Letting  house — Two  agents. 

In  this  case  the  plaintiffs.  Messrs.  Alex.  H.  Turner  and  Co.. 
auctioneers,  land  agents  ana  surv'^yors,  canying  on  business  at 
69,  So-uth  Audley  Street,  Grrosvenor  Square,  W.,  amd  Reading, 
Berkshire,  sued  the  defendant  to  recoveir  commission  on  the 
Jetting  of  a  house  knoiwn  as  Tweenwajs,  Streatlev-on-Thamos 
The  defence  was  that  the  house  was  let  through  the  agency  of 
Messrs  Dalgleish  and  Pierce,  of  Reading,  and  to  that  firm 
commission  had  alpea4Jy  been  paid. 

Mr  Heber  Hart  was  counsel  for  the  plainitifi  firm  (instructed 
by  Mr.  Thos.  Edwards.  New  Bridge  Stueet,  E.C.),  and  Mr.  P.  A. 
•Copi)ell  appeared  for  the  defence. 

It  appeared  that  on  January  24,  1905,  plaintiffs  were  instructed 
by  Mr.  £.  B.  Vignoles  to  find  a  tenant  far  the  house  in  question^ 
which  was  to  be  let  furnished  at  a  rental  of  four  guineas  per 
week,  or  unfurnished  at  a  rental  of  from  £140  to  £130  per 
annum.  Full  particulars  of  the  property  were  supplied  to  the 
plaintiffs,  and  on  June  30  a  Mrs.  Beeton  called  at  the  Reading 
•office  of  the  plaintiffs  e-nquiring  for  a  house  in  the  neighbourhood, 
and  was  given  particulars  of  Tweenways,  together  with  sevei'al 
other  properties.  Mrs.  Beeton  inspected  it  on  the  plaintiffs* 
order  to  view,  and  Tnade  a  suggested  proposal  in  writing. 

The  defendant  disputed  his  liability  to  pay  commission  on  the 

f  round  that  the  letting  was  carried  through  by  the  firm  of  Messrs. 
)algleish  and  Pierce,  another  firm  of  agents  carrying  on  business 
at  Reading. 

Plaintiffs'  counsel  contended  Mrs.  Beeton  took  the  house  in 
question  on  a  lease  solely  and  entirely  through  plaintiffs'  in- 
i;roduction. 

In  support  of  the  plaintiffs'  case  several  witnesses  were  called 
to  prove  that  the  house  in  question  was  first  brought  to  the  notice 
of  Mrs.   Beeton  through  their  introduction. 

The  defendant,  Mr  Vignoles,  said  that  early  in  1905  he  placed 
the  house  in  question  in  the  hands  of  the  plaintiff  firm  and  also 
in  those  of  Messrs.  Dalcleish  and  Pierce.  He  admitted  that  on 
July  10  plaintiffs  gave  Mrs.  Beeton  an  order  to  view,  but  said 
that  on  July  12  he  received  a  wire  from  Messrs.  Dalgleish  making 
an  offer  on  behalf  of  Mi-s.  Beeton  of  £120  ai  year,  subject  to  an 
additional  five  per  cent,  on  the  cost  of  certain  stabling  which  she 
desired  to  have  erected,  and  that  offer  was  finally  accepted  and 
-carried  thiough  by  Messrs.  Dalgleish,  who  had  been  paid  their 
commission. 

Miss  Alice  Beeton  (who  had  acted  in  the  matter  for  her  mother) 
said  that  in  June,  1905,  she  went  to  the  plaintiffs'  office  at 
Reading,  and  afterwards  viewed  the  property  on  their  order. 
She  afterwards  called  at  the  offices  of  Messrs.  Dalgleish  and 
Pierce  and  mentioned  the  house  in  question  to  them  before  they 
^id  so  to  her,  but  they  suggested  some  arrangement  as  to  stabling, 
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which  the  plaintiff  firm  did  not  seem  to  trouble  about,  and  oon- 
sequentlj  the  negotiations  for  the  letting  and  erection  of  stables 
were  carried  out  by  Messrs.  Dal^^ish  and  Pieroe. 

His  Honour  said  he  was  clearly  of  opinion  that  the  plaintiff 
firm  were  entitled  to  recover  in  this  case.  There  could  not  be  a 
shadow  of  doubt  that  thifi  house  was  let  to  Mrs.  Beeton  through 
the  plaintiffs'  first  introduction.  Judgment  for  the  plaintiffs 
for  the  amount  claimed,  with  costs. 


WORTHIKGTON   AND   CO.,   LTD.   V.   TAYLOR. 

Court    of    Appeal — Lords  Justices  Vaughan   Williams^ 
Stirling  and  Fletcher  Moulton. 

1906— May  10.]  ["  Estates  Gazette,"  May  19, 1906. 

Landlord  and  tenant — Licensed  house — Claim  to  recover 
possession — Breach  of  covenant  to  carry  on  business — 
Closing  of  house — Counterclaim  for  misrepresentations- 
as  to  takings. 

This  was  an  application  by  the  defendant,  and  aiose  out  of  an 
order  made  by  Mr.  Justice  Sutton  in  chambers. 

Mr.  R.  S.  Nolan  appeared  for  the  defendant,  and  Mr.  J.  B. 
Matthews  represented  the  plaintiffs. 

Mr.  Nolan  said  the  action  in  question  was  brought  against  his 
client  by  the  plaintiffs,  who  were  brewers  at  Burton-on-Trent,  to 
recover  possession  of  a  licensed  house  at  Warwick,  of  which  the- 
defendant  was  the  lessee  under  a  lease  granted  by  the  plaintiffs  to 
him  in  1905.  The  plaintiffs  claimed  a  quarter's  rent  and  posses- 
sion of  the  premises,  and  the  district  registrar  at  Warwick  gave 
the  defendant  unconditional  leave  to  defend.  Mr.  Justice  Sutton 
reversed  that  order,  and  gave  the  plaintiffs  leave  to  sign  final 
judgment  order  under  order  XIV. 

Mr.  Matthews  informed  the  Court  that  the  reason  the  brewers 
opposed  a  stay  was  that  the  defendant  had  closed  the  hooise  and 
ceased  to  do  business  there.  This  was  a  very  serious  matter  for 
them,  because  at  the  next  licensing  sessions  an  objection  to  the 
application  for  renewal  might  be  urged  on  the  ground  that  the 
house  was  not  required  for  the  trade  of  the  district,  and  the  fact 
that  it  had  been  closed  for  some  time  might  be  put  forward  in 
support  of  that  objection.  There  was  a  dispute  as  to  whether  due 
notice  to  quit  had  been  given  by  the  tenant  in  accordance  with  a 
proviso  for  that  purpose  in  the  lease.  Judgment  for  the  amount 
of  the  claim  was  entered  for  the  plaintiffs,  but  the  counterclaim 
by  the  defendant  for  damages  which  he  claimed  on  the  ground  that 
he  had  been  induced  to  take  possession  of  the  house  by  misrep- 
resentations as  to  its  takings  was  ordered  to  be  tried  out.  That 
action  had  not  yet  been  heard.  When  the  time  for  appealing  in 
the  action  had  been  extended,  the  defendant  closed  the  premises. 
The  plaintiffs  therefore  threatened  ejcecution,  but  the  district 
registrar  granted  a  stay.  That  order  Mr.  Justice  Sutton  set  aside, 
and  the  defendant  then  made  this  application  to  have  that  order 
reversed,  and  a  stay  directed  pending  the  hearing  of  the  appeal. 

Lord  Justice  Williams  said  the  defendant  was  agent  for  the 
brewers  to  carry  on  the  business  of  this  house  under  an  agreement 
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of  tenancy.  He  closed  the  house  in  breach  of  that  agreement, 
and  the  plaintiffs  were  entitled  to  re-enter  at  once. 

Mr.  Matthews  said  the  plaintiffs  were  willing  to  let  the  de- 
fendant have  an  option  either  to  take  away  the  stock  or  pur- 
chase at  a  valuation.  The  house  had  been  doeed  a  month,  and 
they  wanted  possession. 

Eventually  the  Court  allowed  the  defendant  a  week,  on  his 
giving  up  possession  to  the  Sheriff  forthwith,  to  remove  the  stock. 


HACKNET    BOROUGH     COUNCIL    V.     PROPERTY    OWNERS   IN 

HOMERTON. 

North  London  Police  Court. — Mr.  Fordham. 

1906— May  14.]  ["  Estates  Gazette,"  May  19, 1906. 

Street — Cost  of  making  up  roadway— Whether  a  new 
street — Apportionment  of  expenses  among  frontagers — 
One  apportionment  for  two  streets. 

In  this  case  the  Hackney  Borough  Council  summoned  a  number 
of  property  owners  in  Homerton  for  a  total  of  £1,157  6s.  5d.,  the 
cost  of  making  up  the  roadwav  at  High  Street,  Homerfcon,  and 
Marsh  Hill. 

Mr.  Bevan  was  counsel  for  the  claimants,  and  Mr.  C.  V.  Young 
defended. 

Evidence  was  called  to  Drove  that  it  was  a  new  street  within 
the  meaning  of  the  Act,  ttiough  Mr.  Young  said  a  part  of  the 
thoroughfare  could  be  traced  back  300  years. 

Mr.  Fordham  held  that  altered  circumstances  had  brought  it 
within  the  legal  deflnitiofn  of  a  new  street. 

Mr.  Young  then  took  the  point  that  the  Council  could  not 
make  one  apportionment  for  two  streets.  One  part  of  this  demand 
related  to  liigh  Street,  Homerton,  and  the  other  to  Marsh  Hill, 
and,  therefore,  was  not  one  street. 

Mr.  Beven  replied  that  the  word  "  street "  in  this  sense  was 
an  ambiguous  term,  and  for  the  purposes  of  this  work  it  had  a 
verywide  meaning.  This  was  one  continuous  street,  the  same 
as  Whitechapel  Road,  Mile  End  Road,  Stratford  High  Street, 
and  so  on. 

Mr.  Fordham  held  that  the  Borough  Council  could  take  the 
thoroughfare  as  a  whole,  and  apportion  it  out  for  the  purposes 
of  paving  as  they  wished.  He  made  the  order  on  all  the  front- 
ages, which  worked  out  at  about  £16  per  house. 

Mr.  Beven  did  not  ask  for  costs. 


CORBETT  V.  SOUTH-EASTERN  AND   CHATHAM   RAILWAY. 

Court  of  Appeal — The  Master  of  the  Eolls  and   Lords 
Justices  Romer  and  Cozens-Hardy. 

1906— May  15  ]  T*  Estates  Gazette,"  May  1 9, 1906. 

This  was  an  appeal  by  the  defendants  from  an  order  of  Mr. 
Justice  Farwell  ("  Estates  Gazette  Digest  of  Cases, "  1905,  p. 
260 ;  Estates  Gazetie,  May  20,  1905,  and  April  7,  1906). 
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Mr.  R.  Neville,  K.C.,  and  Mr.  A.  Adams  appeared  for  the  ap- 
pellants, and  Sir  R.  Finlay,  K.C.,  Mr.  Ooumiope  Munroe  and 
Mr.    Langs  ton   represented   the   respondent. 

The  Court  allowed  the  appeal,  and  dismissed  the  action,  witb 
costs,  there  and  in  the  Court  below. 

Lord  Justice  Cozens-Hardy  read  the  judgment  of  the  Court. 
He  said  Mr.  Justice  Farwell  held  that  no  question  of  ultra  vires- 
arose,  but  the  Court  was  unable  to  assent  to  that.  Hie  company 
had  powers  to  take  land  and  make  a  railway  station,  and  in  his 
opinion  the  prohibition  was  not  in  the  interest  of  the  general 
public,  but  for  the  protection  of  the  private  owner. 


THE    KING  V.   WHEATLEY,   ESQ.   AND   OTHERS. 

King's    Bench   Division — Mr.    Justice    Kidley    and  Mr- 
Justice  DarJiug. 

1906-May  16.]  ["  Estates  Gazette."  May  19. 1906. 

Bating — Light  railways — Claim  to  partial  exemption 
under  Public  Health  Act — Summons  for  rate — Kefusal 
of  justices  to  decide  point  as  to  exemption — Rule  ta 
justices  to  state  a  case. 

This  was  an  application  for  a  rule  nisi  to  state  a  case  in  the 
following  cases  : — "The  King  v.  Wheatley,  £sq.,  and  others,  Jus- 
tices, etc.,  and  the  Liversedge  Urban  District  Council  "  (ex  parte 
the  Yorkshire,  etc.,  Tramways);  "The  King  v.  Firth,  Esq.,  and 
others.  Justices,  etc.,  and  the  Heckmondwike  Urban  District 
Council  "  (ex  parte  same)  ;  and  "  The  King  v.  same  Justices  and 
the  Thornhill  Urban  District  Council  "  (ex  parte  the  same). 

Mr.  L.  Davies  said  in  each  of  these  three  cases  an  order  had 
been  made  calling  upon  the  Justices  to  show  cause  why  they 
should  not  state  cases  for  the  opinion  of  the  Court.  He  now 
asked  for  the  order  to  be  made  absolute.  The  question  arose  in 
regard  to  the  electric  and  other  light  railways  in  the  West  Riding 
of  Yorkshire,  and  the  point  at  issue  was  whether  light  railways 
were  entitled  to  exemption  under  the  Public  Health  Act,  whereby 
a  railway  was  assef^sed  at  a  quarter  of  its  full  value.  His  clients, 
the  Yorkshire,  etc.  Tramways  were  the  owners  of  nine  railway* 
working  in  the  districts  of  nine  different  authorities,  and  they 
proposed  to  all  the  authorities  to  pay  the  rate  in  full,  the  ulti- 
mate liability  to  depend  upon  the  decision  in  a  case  about  to  be 
decided  by  the  Courts,  viz.,  the  Wakefield  Light  Railway  case. 
Most  of  the  authorities  assented  to  this  proposal  and  they  paid 
the  rate  in  full,  being  given  an  undertaking  for  a  refund  of  the 
three-quarters  if  the  decision  in  the  Wakefield  case  were  favour- 
able to  the  company.  The  three  local  authorities  in  question 
would  not  do  this,  and  they  paid  the  quarter,  and  ordinary 
proceedings  were  taken  with  regard  to  the  rest.  They  appeared 
before  the  Justices,  and  they  took  the  point  that  they  wexo 
entitled  to  exemption.  The  Justices  stated  that  they  were  wroAg, 
and  that  they  had  no  jurisdiction  to  consider  such  a  point  on  a 
summons  for  the  enforcement  of  rates.  They  declined  to  state  a 
case.     They  then  applied  for  a  rule,  which  they  now  asked  to  be 
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made  absolute.  The  Wakefield  case  had  now  been  decided,  and 
the  Court  held  that  the  company  were  entitled  to  the  exemptiooi 
claimed,  being  regarded  as  a  railway  and  not  a  tramway. 

The  Court  made  the  rule  absolute,  but  in  its  discretion  refused 
to  order  the  Justices  to  pay  the  costs. 


BAXTER  AND   SONS  V.   THE   MIDLAND    RAILWAY    COMPANY. 

King's  Bench  Division — Mr.  Justice  Kennedy  and  Mr. 
A.  T.  Lawrence. 

1906-Ma7  10.]  ["  Entates  Gazette."  May  19, 1906 

Compensation — Awardr—Costa  of  reference  not  dealt  with 

by  arbitrator — Application  to  remit  award  to  arbitrator 

as  to  costs. 

This  was  a  motion  to  remit  an  award  for  further  consideration 
in  Ihe  arbitration  between  the  parties 

Mr.  Compston  Sndth  appeared  for  the  plaintiffs,  and  Mr. 
Cripps.  K.C,  and  Mr.  Sargent  ivpresented  the  defeudaDts. 

Mr  .Smith  said  this  was  a  motion  on  behalf  of  plaintiffs,  of 
Ashby  de-la-Zouch,  against  the  defendants  tor  an  order  to  remit 
an  award  which  was  made  by  Mr.  Charles  Harrison,  of  Burton- 
on- Trent,  so  that  he  might  deal  with  the  question  of  the  costs 
nf  the  reference.  The  reason  why  the  costs  were  not  dealt  with 
by  the  Arbitrator  was.  the  learned  counsel  said,  that  all  parties 
to  the  reference  were  under  the  impression  that  they  would  be 
.governed  by  section  31  of  the  Lands  Clauses  Oonsolidation  Act. 
the  question  being  one  of  compensation  to  Messrs.  Baxter  and 
Sous  for  property  taken  by  the  railway  company.  This  section 
of  the  Act  gave  costs  to  the  peiBon  whose  property  was  taken, 
provided  he  recovered  more  than  had  been  offered  by  the  rail- 
way company.  Messrs.  Baxter  had  been  awarded  £449  6s.,  which 
was  more  than  the  sum  claimed.  Messrs.  Baxter  sued  for  their 
costs,  which  amounted  to  something  like  £300,  aoid  the  case  came 
before  Mr.  Justice  A.  T.  Lawrence,  who  decided  that  section  31 
of  the  Lands  Clauses  Act  did  not  apply  in  this  case,  but  that 
the  Arbitration  Act  did.  Therefore,,  the  costs  were  in  the  dis- 
cretion of  the  arbitrator.  He  (Mr.  Smith)  asked  that  the  case 
mi^^ht  be  sent  back  to  the  arbitrator  for  him  to  decide  as  to  costs. 

Mr.  Sargent  said  the  arbitrator  was  not  bound  to  deal  with  the 
costs  under  the  Arbitration  Act.  There  was  authority  for  saying, 
if  an  arbitrator  in  making  his  award,  made  a  mistake  in  law  as  to 
the  effect  that  award  w<  uld  have  on  the  subject  of  oosts,  that  was 
not  a  reason  for  sending  it  back  to  him.  In  this  case  there  was 
a  finaJ  award  dealing  with  the  whole  matter  the  arbitrator  had 
before  him. 

^fr.  Justice  Kennedy  said  the  question  was  whether  the  arbi- 
trator had  omitted,  by  mistake,  to  deal  with  a  particular  matter, 
viz..  oosts. 

Mr.  Sargent  said  the  case  for  the  applicants  was  that  the 
arbitrator  had  deliberately  omitted  to  do  this,  thinking  the 
costs  were  provided  for.  In  such  casee  the  award  could  not  be 
sent  back  to  him 

Eventually  the  Court  declined  to  send  the  award  back,  and  dis- 
missed the  motion,  with  oosts. 
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THE   KINQ  V.   COLXVYN   BAY  AND  COLWYN  URBAN   DISTRICT 

COrl^CIL. 

King's   Bench   Division — Mr.   Justice   Darling  and  Mr, 
Justice  Channell. 

1906-May  12.]  ["  Estates  Gazette.**  May  19. 1906. 

Compensation — Award — Mandamus  to  take  up — Whether 
Public  Health  Act  or  Lands  Clauses  Act  applied. 

This  was  an  appeal  to  the  Ck)urt  for  a  rule  nisi  for  mandamus 
to  take  up  an  award. 

Mr.  Macmorran,  K.C.,  and  Mr.  Hutchinson  appeared  for  the 
Council  to  show  cause  against  the  rule,  whilst  Mr.  F.  E.  Smith 
supported   the  rule. 

Mr.  Macmorran  said  he  had  to  show  cause  against  the  rule 
calling  ujx>n  the  Council  to  tako  up  an  award  which  had  been 
made  in  a  dispute  between  Mrs.  Ward  and  the  Council.  The  mat- 
ter arose  shortly  in  this  way.  By  an  Act  passed  in  1002  the 
Council  were  authorised  to  construct  certain  promenades  and 
small  works  in  the  district,  and  by  section  7  of  the  Act  they 
received  powers  allowinsj  them  to  alter  the  levels  of  the  streets, 
etc.  In  pursuance  of  that  section  the  Council  altered  the  level 
of  a  certain  street  and  in  such  a  manner,  it  was  alleged,  as  to 
injuriously  affect  the  access  to  the  premises  of  Mrs.  Ward.  She 
made  a  claim  for  comx>e<nsation  and  demanded  £300.  Arbitrators 
were  appointed  on  both  sides,  but  they  were  unable  to  acjree. 
Subsequently  an  umpire  was  chosen,  and  he,  having  heard  the 
whole  matter,  made  his  award,  which  the  Council  now  refused 
to  take  up.  Mr.  Macmorran  said  the  works  in  the  present  case 
were  done  under  the  Public  Heatth  Act  and  not  under  the  Lands 
Clauses  Act,  and  there  was  no  power  under  the  former  Act  to  com- 
pel them  to  take  up  an  award. 

Mr.  Smith  argued  that  this  was  a  new  work  and  not  a  sub- 
sidiary one,  and  hence  the  Lands  Clauses  Act  applied. 

The  Court  made  the  rule  absolute,  with  costs. 

Mr.  Justice  Darling  said  the  rule  must  be  made  absolute.  Mrs. 
Ward's  property  had  been  injured  by  the  execution  of  the  works 
under  the  Colwyn  Bay  Act,  1002,  and  thev  thousjht  the  Lands 
Clauses  \ct  did  apply,  and  the  Council  must  therefore  take  up 
the  award. 

Mr.  Justice  Channpll  concurred. 


MACMANUS   V.    FORTESCUE   AND   BRANSON. 

King's   Bench   Division — Mr.    Justice  Phillimore  and  a 
special  jury. 

1906— May  14.]  ["  Estates  Gazette,"  May  19, 1906. 

Auction  sale — Highest  bidder — Di^^pute  as  to  lot  bid  for — 
Kefusal  of  auctioneer  to  sign  memorandum — Eight  of 
action  against  auctioneer. 

This  was  an  action  by  the  plaintiff,  Mr.    John  Joseph  Mac- 
Manus,   against  the  defendants,    auctioneers   and  estate   agents, 
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of  Metropoliian  Railway  Station,  Cr»>ldhawk  Road,  W.,  claiming 
damages  ioi  allfgcd  breach  of  contract.  Defendants  denied  the 
breach. 

Mr.  S.  T  Evans,  K.C.,  and  Mr.  Distumal  were  counsel  for  the 
plaintiff;  and  Mr.  McCall,  K.C.,  and  Mr.  Soott  represented  the 
defendants. 

Ml?.  Evans  said  the  action  which  the  plaintiff  brought  against 
•defendants  was  one  in  which  the  plaintifi  claimed  damages  against 
»  firm  of  auctioneers  for  not  doing  what  was  necessary  in  order 
to  make  plaintiff  the  purchaser  of  certain  goods  of  which  he 
was  the  highest  bidder,  and  in  respect  of  which  the  auctioneer 
knocked  them  down  to  plaintiff  as  the  highest  bidder.  The  sale 
by  auction  was  carried  out  by  the  defendants  on  the  instructions 
of  the  Hammersmith  Guardians.  Lot  1  was  a  small  corrugated 
ircn  building,  about  20ft.  by  20ft.  Lot  2  comprised  a  much 
larger  building,  consisting  of  three  large  ward  rooms,  60ft.  by 
20ft.,  and  nine  smaller  rooms.  lliat  was  the  biggest 
of  the  three  lots.  Lot  3  they  were  not  concerned 
with,  but  it  comprised  some  of  the  fencing  surrounding  the  build- 
ings. Plaintiff  attended  the  sale.  Mr.  Branson  was  the  auc- 
tioneer. Lot  1  was  duly  put  up,  and  run  up  to  £20.  Thereupon 
the  bidding  ceased,  and  the  auctioneer  opened  an  envelope  con- 
taining the  reeervft  price,  which  he  said  was  £50.  Mr.  Branson 
then  said  he  could  not  accept  the  bid.  The  conditions  of  sale 
•contained  a  provision  that  the  lots  would  be  offered  subject  to  a 
reserve  price,  and  that  the  vendors  reserved  the  right  to  bid 
up  fc(»  thp  reserve  price.  Lot  1  was  then  withdrawn.  Lot  2  was 
then  put  up  by  the  auctioneer,  and  he  read  the  conditions  and 
particulars  of  sale.  The  bidding  was  started  at  £20,  and  even- 
tually went  up  to  £85.  That  was  the  bid  of  the  .plaintiff,  and  that 
was  the  highest  bid,  and  the  auctioneer  knocked  the  lot  down  to 
him.  Thereupon  the  plaintiff  became  the  purchaser  of  liOt  2. 
After  the  auctioneer  bad  knocked  down  the  lot  he  had  apparently 
another  envelope,  and  in  the  confusion  he  consulted  it,  and  then 
•announced  that  the  reserve  price  was  £200.  The  auctioneer  then 
said.  "  T  Ruppc-se  ^u  understand  you  are  bidding  for  Lot  1." 
Those  in  the  room  said,  "Lot  1  was  disposed  of,"  and  the  auc- 
tioneer then  said  he  would  not  put  up  any  more  lots.  Defend- 
ants said  tha^  the  bid  of  £85  was  for  Lot  1.  His  case  was  that 
the  bid  was  not  for  Lot  1,  but  for  Lot  2,  which  was  knocked  down 
to  plaintiff.  Th(>  auctioneer  declined  to  sign  the  necessary  memor- 
•andum  of  sale,  although  plaintiff  offered  him  a  deposit.  The 
result  was  thi».  that  thp  sale  beine  for  £10  and  upwards  a  memor- 
andum in  writing  not  being  entered  into,  the  vendors  were  not 
bound  to  carry  out  the  contract.  They  oould  not  bind  the 
Guardians,  and  therefore  claimed  £192  damages  from  the  defend- 
ants as  the  auctioneers.  The  buildings  were  originally  erected 
l)y  the  plaintiff  at  a  cost  of  £1,100  odd,  but  then  breaking-up  price 
was  small  compared  with  the  cost  of  putting  them  up.  Plaintiff 
Tiad  no  remedy  against  the  Guardians,  there  being  no  contract. 
The  result  was  that  the  present  action  was  brought. 

His  Lordship :  I  do  not  understand  your  cause  of  action.  There 
was  a  reserve,  and  therefore  the  auctioneer  had  no  authority 
to  sell  for  £85.  There  is  no  sale  to  you.  The  auctioneer's  agency 
is  limited,  and  if  he  had  signed  the  papers  it  would  not  have 
"helped  you  any  further. 
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Mr.  Evaiis :  I  sabmit  he  should  have  signed  the  paper  for  us. 
Section  58  of  the  Sale  of  Goods  Act  I  rely  apon. 

Uis  Lordship:  Tliese  buildings  were  the  property  of  the- 
Guardians,  and  they  agreed  that  Uiey  would  not  sell  for  less  than 
£200.  I  do  not  see  how  you  can  get  more  than  nominal  damages. 
I  should  think  that  a  breach  of  warranty  would  be  the  cause  of 
action.  If  the  defendants  had  fulfilled  your  request  and  given 
you  your  memorandum,  how  much  farther  would  you  have  got?* 
The  Guardians  would  have  said  the  auctioneer  is  only  our  agent. 
The  Guardians  cannot  be  compelled  to  part  with  their  property^ 
for  less  than  the  reserve  price. 

Mr.  McCall :  I  submit  there  is  no  cause  of  action  on  the  plead- 
ings for  breach  of  warrant  v. 

Plaintiff  was  called,  and  gave  evidence  in  support  of  his  coun- 
sePs  opening  statement. 

Cross-examined  by  Mr.  McCall :  He  erected  the  buildings  for 
the  Guardians  at  a  cost  of  £1,144,  including  the  foundations  and 
other  accessories.  The  buildings  comprised  in  Lot  2  probably 
ocst  about  £600,  includini;  £200  for  the  foundations.  He  had 
no  doubt  he  read  the  particulars  and  conditions  of  sale.  He  did 
not  notice  that  during  the  sale  the  clerk  to  the  Guardians  handed 
to  the  Auctioneer  two  envelopes.  But  the  auctioneer  said,  when 
£20  was  bid,  that  there  was  a  difference  of  opinion  between  the* 
Guardians  and  the  bidders  as  to  the  value  of  the  buildings.  Im- 
mediately after  that  Mr.  Stevens  did  not  make  a  bid  of  £30. 
JNeither  aid  he  hear  the  auctioneer  say,  when  the  bidding  reached 
£50,  that  the  property  was  now  in  the  market.  He  now  knew 
that  the  reserve  price  of  Lot  1  was  £50  and  Lot  2  £200.  After 
the  hammer  fell  on  his  bid  of  £85  the  auctioneer  con&ulted  his 
paner,  and  then  said,  "  Of  oourse  you  all  know  that  you  have  been 
bidding  for  Lot  1.  Plaintiff  said  he  bid  for  Lot  2.  Plaintiff 
considered  it  was  the  duty  of  the  auctioneer  to  hand  the  property 
over  to  him.  He  had  a  probable  purchaser  for  the  buUding,  and 
he  estimated  his  loss  at  the  amount  he  claimed. 

Witnesses  gave  corroborative  evidence  for  the  plaintiff,  including 
Messrs.  T.  Stevens,  Santer  and  P.  Croft. 

Mr.  McCall.  I  submit  there  is  no  case. 

His  Lordship :  The  action  is  not  brought  for  breach  of  war- 
ranty, but  against  the  auctioneer  for  breach  of  duty  in  neglect- 
ing and  refusing  to  sign  the  memorandum.  I  think  there  is  no 
such  duty  in  law  and  I  give  judgment  for  the  defendants. 

Leave  to  appeal  granted  on  the  usual  undertaking  as  to  costs. 


THE     KING    V.     THE     JUSTICES    OP     SUFFOLK     (BX    PARTE- 
MANNERS   DE    GREAT  BARTON. 

King's   Bench   Division — The    Lord   Chief   Justice  and 
Justices  Darling  and  Channell. 

1906-Ma7 10.]  T  Kstates  Gazette/'  May  19.  1906l 

Eating — Appeal — Members  of  Assessment  Committee  in 
adjoining    union  —  Alleged  disqualification  to  sit  as- 
justices  on  appeal. 
In  this  and  four  other  rating  cases  the  point  raised  was  whether 

certain  Justices,  being  meml^rs  of  the  Assessment  Committee  of 
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an  adjoining  Union,  were  not  disqualified  from  acting  on  the 
cases. 

Mr.  Horace  Avorj,  K.C.,  on  behalf  of  the  appellants,  submitted 
that  the  Justices  were  disqualified  from  acting.  These  gentle- 
men were  members  of  an  Assessment  Committee  that  might,  and 
probably  would,  become  litigants  in  similar  appeals  to  thaf  before 
them,  and  there  was  evidence  that  this  appeal  was  likely  to  give- 
rise  to  others  of  the  same  nature.  It  was  not  as  if  they  weie- 
alleging  that  Justices  who  might  be  called  upon  to  sit  upon  such 
appeals  would  be  disqualified.  What  they  were  alleging  here- 
was  that  the  members  of  the  Assesfiment  Committee  might  become 
actual  parties. 

The  Ix)rd  Chief  Justice,  in  giving  judgment,  said  it  was  con- 
tended that  because  two  or  more  gentlemen  were  members  of  the- 
Assessment  Committee  of  an  adjoining  union,  inasmuch  as  at- 
some  time  or  other  in  this  union  there  mieht  be,  and  probably^ 
would  be,  appealp  about  sporting  rights,  Uiey  ought  not  to  sit 
as  Justices.  He  could  nut  take  that  view.  The  duty  of  members, 
of  Assessment  Committees  was  an  important  public  duty,  in 
which  men  were  supposed  to  act  impartially.  To  say  that  the* 
membership  of  the  Assessment  Committee  of  an  adjoining  union 
disqualifiea  from  sitting  upon  an  appeal  in  the  union  which  ad- 
joined theirs,  would  be  a  most  serious  inroad  on  the  number  of 
the  persons  who  were  (qualified  to  sit,  and  would,  in  his  juds^ment, 
deprive  them  of  ver^  important  assistance.  He  therefore  thought 
that  the  general  objection  wholly  failed.  He  had  no  doubt  these 
rules  were  miade  perfectly«bona  fide,  ^t  he  thought  they  must  be- 
discharged,  with  costs. 

The  other  Judges  concurred. 


LIBERTY  V.    WALKER. 

Chertsey   County   Court — His  Honour  Judge  Campbell.. 

1906-May  12.]  ["  Estates  Gazette,"  May  19, 1906. 

Landlord  and  tenant — Claim  for  rent  and  breach  of 
covenant — Covenant  by  landlord  to  keep  roof  in  repair — 
Effect  of  tenant  lending  landlord  keys — Counterclaim 
for  alleged  breach  of  landlord's  covenant. 

In  this  case  the  plaintiffs  were  Mr.  Edward  Liberty  and  the- 
Misses  Sarah  and  Ellen  Liberty,  of  Weybridge  Road,  Addlestone, 
and  the  defendant,  an  independent  gentleman,  Mr.  Frederick 
Adam  Walker,  of  Bentlands,  Addlestone.  Plaintiffs  claimed  for 
two  quarters'  rent  of  Boumside,  Addlestone,  and  for  breach  of 
covenant.     Defendant  filed  a  counterclaim. 

Mr  W.  Bumie  (instructed  by  Messrs.  W.  F.  Ward  and  Sons, 
10,  Norfolk  Street,  Strand.  W.'C).  appeared  for  plaintiffs;  and 
Mr.  Quicke  (instructed  by  Mr.  T.  M.  Dubard.  6  and  6,  Clement's- 
Inn,  Strand,  W.C.)  for  the  defendant. 

The  plaintiff's  ca^e  was  that  he  let  Boumside  to  the  defendant 
under  a  lease,  in  which  it  was  stipulated  that  he  should  keep 
the  interior  of  the  premises  in  repair,  the  plaintiffs  being 
responsible  for  the  roof.  When  asked  to  repair  the  roof  plain- 
tiffs sent  a  builder  to  see  what  was  necessary.  Subsequently 
the  defendant  moved  out  ol  the  house,  and  the  plaintiffs,  who> 
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had  borrowed  tho  keys  for  the  purpose  of  letting  the  builder  have 
them,  returned  them  by  a  servant  wrapped  in  wadding  and  en- 
closed in  an  envelope.  Defendant's  valet  opened  the  door  to  the 
messenger  and  refused  to  aocept  the  keys,  and  shut  the  door. 
The  keys  were  then  pushed  under  tiie  door. 

Mr.  Frederick  A.  Walker  said  he  took  the  house  on  lease,  but 
the  roof  leaked,  and  about  March,  1904,  the  rain  came  through 
the  fioullery.  Two  rooms  upr^tairs  were  also  rendered  very  damp, 
and  a  number  of  valuable  pictures  damaged,  as  well  as  his 
fumitura.  He  had  asked  plaintiffs  to  repair  the  roof,  but  they 
had  failed  to  do  it  properly. 

Several  other  witnesses  were  called  to  speak  as  to  the  dajnpnese 
of  the  house  and  the  damage^  parti culairly  to  pictures. 

Mr.  Bumie  said  it  had  been  decided  in  the  High  Court  that 
in  a  covenant  of  the  description  entered  into  by  the  plaintiffs 
and  defendant  not  a  penny  oooild  be  recovered  in  connectiori  with 
the  coonterdaim,  unless  it  was  shown  in  each  particular  case 
that  the  damage  vas  caused  by  the  defective  oondition  of  the 
exterior  of  the  house,  and  that  he  gave  notice  to  the  land- 
lords, who  would  not  do  the  work,  in  a  reasonable  time. 

His  Honour  said  he  did  not  think  they  ought  to  come  to 
the  conolusion  that  the  tenant  intended  to  surrender  his  tenancy 
by  complyinsj  with  the  plaintiffs'  request  to  lend  him  the  keys. 

The  jury  found  for  the  plaintiffs  for  £40,  two  quarters'  rent, 
and  £iO  damages  for  breach  of  contract  in  not  keeping  the 
interior  of  the  hoi.se  in  repair.  They  also  found  for  the  plain- 
tiffs on  the  counterclaim. 

Messrs.  Pike  and  Pike  were  retained  to  give  expert  evidence 
on  behalf  of  the  defendant,  and  Messrs.  Wriford,  Dixon  and 
Winder  on  behalf  of  the  piaLntiffs. 


WALTERS  V.    MIDDLESEX   COUNTY   COUNCIL.' 

Mr.   Daniel   Watney,   P.P. S.I. ,    Sole   Arbitrator. 

1906— April  26,  May.]  ["  Estates  Gazette,"  April  28,  May  19, 1906. 

Compensation — Shop  property — Acquisition  for  tramway 
scheme. 

This  was  an  arbitration  to  cftetermine  the  value  of  shop 
premises  at  28,  High  Road,  Willesden  Green,  in  the  occupation 
of  Messrs.  Lipton,  Ltd.,  the  freeholder  beinc:  Mr.  H.  E.  Walters. 
The  County  Council  desired  to  take  2ft.  llin.  of  claimant's  fore- 
court, and  he  had,  as  freeholder,  served  them  with  notice  to 
treat  for  the  whole. 

Mr.  Harper  appeared  for  the  claimant,  and  the  County  Council 
were  represented  by  Sir  Edward  Boyle,  Bart.,  K.C.,  M.P. 

Mr.  Harper  stated  that  Mr.  Walters  was  the  freeholder  of  28, 
High  Road,  Willesden,  having  purchased  the  property  in  Feb^ 
ruary,  1900,  for  £1,876.  The  incidental  expenses  brought  the 
total  up  to  £1,911  17s.  6d.  It  was  made  subject  of  a  lease  from 
March,  1899,   for  21  years  determinable  by  the  lessee  at  seven 

•  In  the  report  of  the  award  in  the  ESTATES  Oazbtte.  May  19.  p.  928.  the  London 
County  Council  was  given  by  mistake  for  the  Middlesex  County  Council. 
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or  fourteen  years  at.  rentfl  of  £00  for  the  first  seven  years,  £05 
the  second,  and  £100  the  third  term.  The  premises  were  occu- 
pied on  a  repairing  lease  by  Messrs.  Liptoii,  Ltd. 

Mr.  Roland  Percy  Walters  gave  evidence  as  to  the  purchase 
of  the  premises  foor  his  brather,  the  claimant. 

By  Sir  Edward  Boyle :  He  did  not  think  the  erection  of  30 
new  shops  would  make  any  great  differenoe  to  the  value  of  the 
premises.  He  oonsidei^  aMolutely  that  the  tramways  would 
make  the  investment  from  claimant's  point  of  view  undesirable. 
They  would  take  away  the  foreooort,  which  was  most  importajit 
and  would  prevent  Lipton's  from  unloading  their  goods  into  the 
basement.  The  Harlesden  Council  would  not  allow  them 
to  unload  goods  into  a  street  flap,  so  that  the  presence  of  a 
pavement  li^t  to  the  basement  would  not  affect  the  matter 
at  issue. 

Mr.   Harry  Beard  gave  a  valuation   as   follows :  — 

Average  rent  for  period  of  lease  at  £97  10s.  petr  annum. 

capitalised  on  the  5  ner  cent,  scale    £966 

Bent  14  years  henoe  £110  per  annum,  also  capitalised  in 

same  manner     „ 1.110 

Ten  per  cent,  for  compulsory  sale    207 

By  Sir  Edward  Borle:  The  shop  was  speculative  builder's 
work,  but  not  of  the  worse  kind.  It  was  of  the  class  they  saw  so 
much  of.  He  valued  the  land  on  which  the  shop  was  erected,  the 
frontage  of  which  was  18ft.,  at  £25  ground  rent,  at  26  years* 
purchase,  £660.  Cost  of  building,  £700.  This  would  make  a 
total  of  £1,350. 

Sir  Edward  Boyle  :   Yet  you  are  asking  £2,076. 

Witness  s»dd  in  the  suburbs  ground  rents  weze  occasionally 
fixed  at  a  third,  but  more  often  at  a  fourth  of  the  value.  He 
could  not  remember  an  instance  of  ground  rents  being  four  times 
secured  at  the  moment,  but  there  were  hundreds  of  such  cases. 

Mr.  Herbert  T.  Hill  estimated  the  value  of  the  premises,  with 
compensation,  at  £2,278. 

Mr.  Edward  Tewson  placed  the  value  of  the  premises,  vrith 
ten  per  cent,  compensation  added,  at  £2,172  10s. 

Sir  Edward  Boyle,   for  the  County  Council,  called 

Mr.  Alex  R.  Sbenning.  who  said  the  shops,  of  which  this 
was  one,  were  small,  and  it  was  one  of  the  worst  speculative 
buildings  he  had  been  over.     His  figures  were:  — 

Present  rent  £95  per  SAinum  for  6i  years,  valued  on  the 
6   per   cent,   table      

Beversion  of  the  further  term  of  the  lease  at  £100  per 
annum     1,100 

£1.622 
Ten  per  cent,  for  oompnlsory  purchase    162 

£1.784 

Mr.  George  Head  said  the  premises  were  badly  built  and 
would  require  constant  expenditure.  His  estimate,  oased  on  the 
six  per  cent,  tables,  and  also  including  ten  per  cent,  for  com- 
pulsory purchase,  was  £1,810. 

Mr.  Wm.  Bloir field  Brown  said  the  value  of  the  building 
was  not  more  than  £500. 

Mr.  C.  J.  Mann  gave  evidence  of  a  similar  character. 

The  Arbitrator  awarded  £1,980. 
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PAINE   V.   THE   METROPOLITAN   WATER  BOARD. 

North    London    Police    Court — ^Mr.     Fordham. 

190&-.]  r  EdtateB  Gazette,"  April  28,  May  12, 36, 190& 

Water  supply — Builder — Right  to  supply  of  water  by 
measure — **  Owner  or  occupier  of  premises  " — Vacant 
land — Tender  —East  London  Waterworks  Act,  1853, 
s.  79— Water  Works  Clauses  Act,  1847,  s.  43— Metro- 
politan Water  Act,  1871. 

In  this  case  proceedings  were  taken  by  Mr.  C.  C.  Paine,  a 
member  of  the  firm  of  Messrs.  Jordan  and  Paine,  builders, 
.against  the  Metropolitan  Water  Board,  as  successors  to  the  East 
Ix)ndon  Water  Company,  under  Section  79  of  the  East  London 
IVaterworks  Act  of  1853,  in  which  he  required  the  Water  Board, 
he  being  a  builder,  about  to  build  forty  houses  of  the  value  of 
JB600  each,  at  Lynmouth  Road,  Homsey,  to  supply  him  by 
meter  instead  of  by  agreement. 

Mr.  R.  Mortimer  Montjromery  appeared  in  support  of  the 
rftummons,  whilst  the  Water  Board  was  represented  by  Mr.  H. 
Oourthope  Munroe. 

The  Water  Board  had  offered  to  supply  water  under  section 
78  of  the  Act  of  1853  by  agreement,  in  the  ordinary  way,  and 
this  worked  out  at  the  rate  of  about  £2  I3.  8d.  per  house.  The 
builders  claimed  to  be  entitled,  under  section  79  of  the  same 
Act,  to  a  supply  of  water  by  meter  which  they  argued  would 
work  out  at  much  less  than  £2  Is.  8d.  per  house.  The  main 
question  at  issue  before  Mr.  iFordham  was  whether  the 
builder,  who  had  taken  land  which  was  formerly  im  orchaord  and 
sand  pit,  and  upon  which  no  premises  had  hitherto  been  built, 
was  the  "owner  or  occupier  of  any  premises."  Under  section  79 
an  owner  or  occupier  of  premises  was  entitled  to  water  by  meter 
at  9d.  per  thousand  gallons  up  to  fifty  thousand. 

Mr.  Montgomery  contended  that  the  word  premises  included 
vacant  land,  and  further  that,  as  under  the  Public  Health  Act 
premisf^  were  defined  to  include  land,  that  definition  ought  to 
be  read  into  the  spec^c^  Act  of  the  Water  Company  with  which 
the  Court  was  now  dealing. 

Mr.  Courthope  Munroe,  £>r  the  Water  Board,  contended  that  the 
word  "premises  "^  did  not  include  vacant  land  with  a  building  or 
-structure  upon  ii,  but  referred  to  premises  as  defined  in  the 
Metropolis  Water  Act  of  1871,  which  set  out  the  term  premises 
.as  follows :  — "  The  term  premises  shall  mean  and  include  any 
dwelling  house  or  any  part  of  a  dwelling  house,  or  any  stable, 
yard  or  other  office  used  t<^ether,  or  in  connection  with  any  part 
of  a  dwelling  house."  Secondly,  that  section  43  of  the  Water 
Works  Clauses  Act,  1847,  under  which  the  Board  were  summoned, 
could  not  apply  to  this  case  inasmuch  as  before  proceedings 
could  be  taken  under  that  section  it  was  necessary  for  the  com- 
plainant to  make  a  tender,  which  involved  tendering  an  exact 
amount,  which  meant  so  much  per  cent,  upon  the  rateable  value. 
The  complainant  had  made  a  tender,  but,  in  the  case  of  water 
supplied  by  meter,  it  was  impossible  to  say  how  mudi  water 
A  builder  would  use,  and  the  tender  could  not,  therefore,  be  an 
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•exact  one.  Section  79,  under  which  the  Board  were  summoned, 
<iid  not  regulate  th«  right  of  a  person  to  demand  a  supply,  or 
•obligation  on  the  part  of  the  Board  to  give  such  supply,  but 
merely  provided  another  method  of  charge  in  certain  ca^es 
where  there  was  a  right  of  supply  on  the  one  hand  and  obligation 
to  give  a  supply  on  the  other.  In  the  case  of  the  "  St.  Selene 
Cake  Company  v.  The  Corporation  of  St.  Helens,"  Exchequer 
Division  202,  it  had  been  decided  in  effect  that  the  interpreta-. 
tion  of  a  dause  must  be  confined  to  the  Act  in  which  it  was  set 
•out,  and  that  it  governed  only  the  statute  in  which  it  was 
contained.  This  being  so  the  adaptation  of  the  clause  of  the 
Public  Health  Act,  1875,  as  urged  by  his  friend,  could  not  be 
xead  into  the  stawite  of  the  East  London  Water  Works  Act,  1853. 
Mr.  Fordham  said  the  complainant  was  owner  and  occupier  of 
land  adjoining  Moresby  Road,  Upper  Clapton,  in  which  road 
•a  water  main  was  laid  originally  by  the  East  London  Water 
Company.  The  land  until  recently  was  appurtenant  to  a  house, 
and  was  used  as  a  garden.  The  original  house  had  disappeared, 
and  upon  part  of  the  site  the  oompladnant  had  built  some  ten 
Jiouses,    eight  of  which   faced    the    Moresby  Road. 

The  complainait  was  desirous  of  continuing  building  and  had 
laid  out  a  oonfiiderable  portion  of  the  remaining  frontage  for 
building,  and  had,  indeed,  got  in  the  foundations  of  certain 
buildings.  The  other  part  of  the  land  was  used  as  a  garden, 
except  where  ^i;ravel  aiui  sand  had  been  obtained  for  building 
•operations.  The  complainant  bein^  desirous  of  having  a  supply 
of  water  by  measure  for  use  in  building  operations  requeeted 
the  defendants,  as  successors  to  the  'Ea&t  London  Water  Company, 
to  supply  him  with  water  by  measure,  and  he  tendered  with  this 
request  the  sum  of  £2  2s.  in  payment  for  25.000  gallons  of  water 
at  the  rate  of  Od.  per  1,000  gallons,  the  maximum  price  to  be  paid 
according  to  section  79  of  the  East  LondorL  Water  Works  Act 
•of  1853,  under  which  the  complainant  claimed  his  right  to  be 
supplied  with  water.  Complainant  also  considered  that  this 
amount  would  cover  the  cost  of  laying  the  supply  from  the 
main  in  Moresby  Road  on  to  this  land. 

Dealing  with  the  defence  set  up,  Mr.  Fordham  thought  this 
Act  was  one  that  should  be  construed  liberally  in  favour  of  the 
individual.  In  section  79,  under  which  complainant  claimed  a 
«upply,  there  was  nothing  about  the  supply  being  upon  pre- 
mises, and  considering  the  two  sections,  78  and  79  of  the  Act 
together,  it  seemed  to  him  that  the  intention  of  the  Legislature 
waa  to  enable  the  owner  or  occupier  oi  premises  adjoining 
a  street  in  which  there  was  already  a  main,  or  service  pipe,  to 
obtain  a  supply  of  water  for  purposes  other  than  purposes  for 
which  rates  were  provided  and  limited  bv  the  Act,  at  a  certain 
price,  as  distinguished  from  owners  and  occupiers  of  property 
not  so  situated  as  regards  a  main  or  service  pipe  and  with  whom 
the  water  cc»mpany  was  left  to  make  an  agreement  on  terms  to 
be  settled  between  the  person  requiring  the  supply  and  the  com- 
pany. If  this  view  of  the  section  was  correct  the  complainant 
was  cleaorly  entitled  to  the  supply  he  claimed  under  section 
79,  since  he  was  the  owner  and  occupier  of  "premises,"  in  the 
commonest  use  of  the  word,  being  the  owner  and  occupier  of  a 
number  of  houses  in  the  Moresby  Road.  But  if  this  view  of 
the  section  was  incorrect,  and  by  section  79  an  owner  or  occupier 
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of  premises  was  only  entitled  to  the  supply  under  consideration ^ 
upon  premises,  of  which  h-e  was  the  owner  or  occupier  it  be- 
came a  question  whether  this  land,  which  had  as  yet  no  houses 
built  upon  it,  and  on  which  the  supply  of  water  was  wanted, 
could  be  included  in  the  description  "premises  "  as  used  in  the 
section,  and  that  was  a  somewhat  dimcult  question  to  decide. 
He  found  that  the  land  on  which  complainant  required  a  supply 
of  water  was  **  premises "  within  the  common  understanding 
•  of  the  word  premises,  in  section  7Q  of  the  East  London  Water 
Works  Act,  1853.  He  was  somewhat  assisted  in  coming  to  the 
conclusion  that  the  land  adjoining  the  Moresby  Road,  that  on 
which  the  foundations  of  the  house  were  laid,  came  within  the 
meaning  of  the  word  "premises,"  as  used  in  section  79  of  the 
East  London  Water  Works  Act,  1853,  from  the  fact  that  it 
was  evident  from  Section  83  of  the  Act  that  it  was 
intended  that  the  Water  Company  should  supply  water  by 
measure  to  land  as  distinct  from  buildings.  Having  found  that 
it  was  "premises,"  that  complainant  was  owner  and  occupier  of 
it,  and  that  it  adjoined  the  Moresby  Road  in  which  there  was  a 
main  or  service  pipe,  it  followed  that  he  must  find  that  the 
complainant  was  entitled  to  a  siipply  of  water  by  measure,  under 
section  79  of  the  East  London  Water  Company's  Act,  1863.  On 
the  question  of  tender,  the  complainant  paid  £2  2s.,  18s.  9d.  for 
25,000  gallons,  at  9d.  per  1,000  gallons,  and  23s.  3d.,  cost  esti- 
mated of  laying  the  water  to  these  premises.  It  was  not  allep^ed 
that  the  23s.  3a.  was  insufficient,  iTut  it  was  said  that  tendering 
the  one  sum,  £2  2s.,  did  not  make  it  a  legal  tender,  as  required 
by  section  43  of  that  Act.  He  did  not  think  that  contention 
sound,  and  he  found  that  the  complainant  had  complied  with  the 
rcMiuirements  of  that  section  of  the  Act.  He  held  that  the  com- 
plainant was  entitled  to  succseed.  The  defendants  had  com- 
mitted a  broach  of  the  Water  Works  Clauses  Act.  1847,  and  he 
must  impose  upon  them  a  fine  of  40s.  and  order  them  to  pay 
ten  guineas  costs. 


WEST  DOCK  AND  PENARTH  HAKBOUR  COMPANY  V.  PENARTH 
ASSESSMENT  COMMITTEE. 

Mr.  Walter  C.  Ryde,  Arbitrator. 

1906-May.]  [-  Estates  Gazette."  May  19.  1906l 

Eating—  Assessment — Docks  and  harbour. 

These  were  appeals  against  the  rating  of  the  West  Dock  and 
Penarth  Harbour  The  rateable  value  of  the  West  Dock  premises 
originally  appealed  against  was  £12,342.  On  an  objection  to  the 
Assessment  Committee  this  was  reduced  to  £9,000  by  the  Com- 
mittee. The  co.npany  appealed,  and  Mr.  Ryde  reduced  this 
amount  to  £3,000.  In  the  case  of  the  Penarth  Harbour,  the 
original  assessment  was  £2,090.  In  this  instance  also  the  com- 
pany,  on  objection,  obtained  a  reduction  to  £1,364,  but  they 
again  appealed  and  the  Arbitrator  fixed  the  amount  of  the 
rateable  value  at  £810,  a  deduction  of  £544.  The  award  also  gave 
the  company  the  whole  of  their  costs. 
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LYNE  V.   TITTERTON. 

City  of  London  Court — His    Honour    Judge    Lumley 
Smith,  KG. 

1906~Ma7l6.]  [**  Estates  Gazette,"  May  19, 1906. 

House  agent — Claim  against,  as  receiver  of  rents,  for 
personal  injuries  through  defective  premises. 

This  was  a  case  in  which  a  maoi  named  John  Lyne.  Aston 
Street,  Stepney,  sued  Mr.  S.  G.  P.  Titterton,  40,  Old  firoad 
Street,    E.G.,  ior  £100   for  personal  injuries  sustained.       The 

Sdaintiff  had  a  horse  and  oart  and  sold  various  articles  from 
oor  to  door  in  the  East  End.  In  November  last  he  called  at 
97,  Alpha  Road,  MilwaJl,  to  serve  a  customer  when,  owing  to 
the  front  steps  of  the  house  being  out  of  repair,  he  fell  and 
sprained  his  ankle,  being  laid  up  for  ten  weeks. 

His  case  was  that  the  defendant  was  the  landlord  of  the 
house,  a«  he  did  the  letting,  took  the  rents  and  attended,  to  the 
repairs,  but  the  defendant  sail  he  was  not  the  owner  of  the 
property,  and  he  did  not  know  who  was.  He  had  for  seven  years 
received  the  rents,  as  the  agent  for  the  landlord,  who  was  only 
known  to  the  solicitors,  who  acted  on  his  behalf. 

The  Judge  said  that  the  defendant  was  evidently  in  possession 
of  the  property,  and  controlled  the  tenants.  For  all  purposes 
he  was  the  landlord^  and  must  be  held  liable.  Judgment  was 
given  for  the  plaintiff  for  £30  and  costs. 


SCRIVEN  V.   HONBYCHURCH  AKD   SON. 

King's    Bench   Division — Mr.    Justice   Eidley   and  Mr. 
Justice  Darling. 

1906-May  23.]  [•*  Estates  Gazette,"  May  28, 1906. 

Building  contract  —  Architect's  award  —  Motion  to  set 
aside — Alleged  bias. 

This  was  a  motion  by  the  respondents,  builders,  to  set  aside 
an  award  of  an  arbitrator. 

Mr.  McCardie  appeared  for  the  applicants,  and  Mr.  Cun- 
ningham Glen  and  Mr.  Bethune  for  tne  respondents. 

The  motion  was  to  set  aside  an  award  made  by  Mr.  Chas. 
Batterill,  ah  architect.  The  applicants  were  builders,  and  they 
entered  into  a  contract  with  the  respondent  in  February,  1905, 
to  carry  out  certain  structural  alterations  to  some  houses  at  West 
Kensington,  in  order  to  convert  them  into  flats.  The  contract 
price  was  £510.  The  grounds  of  the  motion  were  that  the  arbi- 
trator was  biassed,  and  secondly,  that  the  arbitrator  did  not  hear 
the  appellant's  case  at  aJl  upon  the  pointe  in  dispute. 

The  Court  made  an  order  setting  aside  the  second  award  only 
of  the  arbitrator.  The  first  award  was  to  stand.  The  whole 
matter  would  go  to  another  arbitrator,  who  would  consider  it. 
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BUTTON   V.    STOKE   NEWINGTON  BOROUGH   COUNCIL. 

Sheriffs   Court — Under-Sheriff  Burchell    and    a  special 
•     jury. 

1906-M&y  15.]  [**  Estates  Gazette,"  May  26, 1906. 

Compeasatiou — Freehold  house — ^Acquisition   for  refuse 
destructor. 

This  was  a  claim  for  compensation  by  Miss  Hutton  in  respect 
of  a  freehold  house,  known  as  9,  Church  Road,  Stoke  Neiwington, 
which  was  oompulsorily  acquired  by  the  Borough  CouncU  in 
connection  with  the  construction  of  a  refuse  destructor. 

Mr.  Edward  Morten  represented  the  Borough  Council,  and 
Mr.  Robert  F.  Colam  appeared  for  the  claimant. 

Mr.  W.  G.  Kimpton  gave  the  following  valuation:  — 

Weekly  rental  ISe.,  or  per  annum  £39   0  0 

I^ess  one-third  for  rent,  rates,  taxes,  repairs,  etc     13   0   0 

jB26   0   0 
Freehold  worth  years*  purchase    20 

£620   0   0 
Less  cost  of  putting  house  in  repair  (say)   20   0   0 

£500   0   0 
Add  10  per  cent,  for  compulsory  sale    50   0   0 

£650   0   0 
Mr.  C.  W.  Willoughby  gave  a  similar  valuation. 
For  the  Borough  Council,  Mr.  Morten  called 
Mr.  Samuel  Walker,  whose  valuation  was:  — 

Rent  paid  15e.  per  week,  per  annum    £39   0   0 

Deduct  for  rates,  taxes,  repairs,  etc 13  14   8 

£25    5   4 
Years'  purchase 16 

£400    0   0 
Deduct  for  repairs  44  10    0 

£355  10   0 
Add  10  per  cent,  for  forced  sale    35   0   0 

£390  10    0 
Mr.   Joseph   Edmund    Shephard  and  Mr.   R.   McBeaji   Tidey 
agreed  with  Mr.  Walker's  valuation. 
Hie  jury  returned  a  verdict  for  £500. 


PERKS  AND  ANOTHBR  V.  LADY  MEUX. 

King's  Bench  Division — Mr.  Justice  Philiimore  and  a 
special  jury. 

190»-May  210  ["  Estates  Gazette."  May  26, 190& 

Commission — ^Auctioneer — Instruction  to  sell — ^No  sale — 
Bight  to  commission  as  if  sold. 

This  was  an  action  by  Messrs.  Perks  and  Laming,  auctioneers 
and  estate  agents,  of  Waterloo  Place,  S.W.,  against  the  defen- 
dant to  recover  £136  5s.  in  respect  of  commission.      Defendant 


Digitized  by 


Google 


ARBITRATION    CASES.  248 

pleaded  that  the  properties  wer<^  not  sold  and  that  the  plaintiffs 
were  onlj  entitlea  to  an  acreed  fee. 

Mr.  Eldon  Bankes,  K.C.  Mr.  Hohler  and  Mr.  Pitman  appeared 
for  the  plaintiffs,  and  Mr.  Clavell  Salter,  K.C,  and  Mr.  Gregory 
represented  the  defendants. 

The  defendant  was  the  mortgagee  of  certain  houses  and  in 
February,  1004,  she  gave  notice  to  the  mortgager  to  pay  off 
the  mortgages,  amounting  to  £4,300.  The  mortgagor  did  not 
pay,  and  defendant's  solicitors  asked  the  plaintiffs  to  give  an 
estimate  of  the  coet  of  offering  the  properties  for  sale 
l)y  auction.  The  plaintiffs  gave  an  estimate,  which 
was  aereed  to  by  the  defendant.  After  the  plaintiffs 
"had  made  the  necessary  arrangements  for  a  sale  the  mortgagor 
paid  the  amount  of  the  mortgages  and  certain  excuses.  Tlie 
plaintiffs  contended  that  they  were  entitled  to  recover  oommision 
as  if  the  properties  had  been  sold  by  them  at  auction.  Defen- 
dant submitted  that  the  plaintiffs  were  only  entitled  a  small 
fee  in  addition  to  the  out-of-pocket  expenses. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  £75. 

Judgment  accordingly,  with  costs. 


WILLIAMS  V.   GRIFFITHS. 

Xing's    Bench    Division — Lords    Justices    Bidley    and 

Darling. 

1906-3£a7 19.]  [**  Estates  Gazette,**  May  28.  1906l 

Building  contract — Progress  certificate  by  architect — 
Arbitration  clause — Award — Setting  aside  for  excess  of 
jurisdiction. 

This  was  a  motion  on  behalf  of  the  plaintiff  to  seU  a«ide  the 
award  of  an  arbitrator  on  the  ground  of  excess  of  jurisdiction. 

Mr.  T.  Jones  appeared  for  the  applicant,  and  Mr.  McCarthy 
for  the  respondent. 

The  arbitration  was  held  in  common  form,  and  was  on  the 
question  of  the  construction  of  a  building  contract  in  which  the 
builder  was  entitled  in  the  event  of  the  architect  refusinsr  a 
progress  certificate  to  ^o  to  arbitration  upon  that,  amongst  other 
disputes.  The  respondent,  the  builder  claimed  a  progress  certi- 
iicate,  and  was  refused  by  the  architect.  He  claimed  an  arbitra- 
tion, and  it  was  held  to  determine  whether  he  was  entitled  to 
the  certificate  amd  if  so,  for  how  much.  Tlie  result  of  the 
arbitration  was  that  an  award  was  made  whereby  the  builder  was 
awarded  a  larger  sum  than  he  claimed.  The  applicant  now  moved 
to  have  that  award  set  aside  on  the  ground  c^  excess  of  juris- 
diction. 

Mr.  McCarthy,  for  the  respondent,  pointed  out  that  there  was 
no  allegation  of  bid  faith  on  the  part  of  the  arbitrator,  and  he 
must  be  supposed  to  be  an  impartial  man.  If  he  had  been 
misled  it  was  by  the  architect  tor  the  appellant.  The  builder 
•could  not  be  put  hiick  in  the  position  he  formerly  was. 

Mr.  Jones  submitted  that  the  whole  award  was  bad  and  should 
be  set  aside. 
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The  Coart  did  not  think  the  arbitrator  ooald  award  that  the 
agreement  should  cease  and  determine,  and  they  made  an  order 
setting  aside  the  award. 

MAY  AND  ROWDBN  V.  COX  AND  CO.,  LTD. 

Westminster  County  Court — ^His  Honour  Judge  Woodfall. 

190e-Mayl4,2L]  T  Estates  Qasette."  May  26, 1906. 

Commission — House  agent — ^Letting  premises. 

In  this  case  the  plaintiffs,  Messrs.  May  and  Rowden,  hoase 
agents,  carrying  on  business  at  39,  Maddox  Street,  Regent  Street, 
W.,  sued  tne  defendants,  Messrs*  Cox  and  Co.,  Ltd.,  of  78, 
Marylebome  Road,  to  recover  the  sum  of  £47  10s.  as  commission 
for  procuring  a  purchaser  for  the  lease  of  the  premises. 

Mr.  Walter  Stewart  was  counsel  for  the  plaintiffs,  and  Mr. 
l^ndal  Davis  appeared  for  the  defence. 

It  appeared  from  the  opening  of  counsel  for  the  plaintiff  that 
in  November  of  1905  his  clients  were  instructed  to  let  the  premises 
in  question,  and  m^due  course  they  introduced  them  to  the  firm 
of  Messrs.  Hall  and  Co.,  but  that  after  some  negotiations  the 
matter  fell  throu^^h  owing  to  the  attitude  adopted  by  the  defend- 
ant firm.  Some  time  later  they  introduced  the  matter  to  anothez 
client,  Messrs.  Slatter,  who  8nib8e(}uently  took  the  premises,  but 
when  the  plaintiffs  made  their  claim  for  commission  the  defend- 
ants not  only  repudiated  it,  but  put  forward  a  counterclaim  for 
damages. 

Mr.  Arthur  Ooomber,  a  clerk  in  the  employ  of  the  plaintiff  firm, 
•aid  that  in  November  of  1905  he  took  Hall  over  the  premises 
in  question.  He  afterwards  saw  the  defandant,  Mr.  Cox,  and  a 
conversation  took  place  as  to  the  fittings  on  the  premises. 

Mr.  Paul  Stanley  May  was  called,  and  said  he  was  a  member  of 
the  plaintiff  firm,  and  took  some  part  in  the  conduct  of  the  sale 
of  the  lease  in  question.  He  met  the  defendants  and  Hall  at 
the  premises,  and  it  was  agreed  that  the  lease  of  the  house 
should  be  sold  to  Hall  for  £400.  That  arrangement,  however, 
fell  through,  and  subsequently  his  (plaintiffs')  firm  introduced 
Messrs.  Slatter,  who  ultimately  took  the  premises. 

Mr.  J.  Slatter,  the  purchaser  of  the  premises,  was  called,  and 
gave  evidence  in  support  of  the  plaintiffs'  case. 

The  defence  was  that  the  plaintiffs  were  not  entitled  to  claim 
commission. 

Mr.  George  Callow,  who  said  he  was  secretary  to  the  defendant 
company,  was  called.  He  was  present,  he  said,  at  the  meeting 
whidi  took  place  between  Mr.  Hall  and  Mr.  Coonrber,  the  latter 
of  whom  represented  the  plaintiff  firm,  but  he  (witness)  had  no 
authority  to  enter  into  any  bargain  for  the  letting  of  the  pre- 
mises in  question,  nor  did  he  ever  do  so.  He  further  denied 
AVer  having  given  the  prices  which  were  being  asked  for  certain 
fixtures  and  tools  which  were  upon  the  premises,  and  suggested 
that  Mr.  Cox  might  have  done  so 

Mr.  Herbert  L.  Cox  was  called,  and  said  he  repudiated  the 
plaintiffs'  claim  on  the  ground,  as  he  alleged,  that  they  had  fms- 
tvated  his  letting  of  the  premises  to  Hall  and  had  been  the  cause 
of  litigation  and  ooets,  which  were  the  subject  of  the  counter- 
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claim.  He  admitted  that  Mr.  Callow  had  authority  to  open  his 
letters,  bat  he  had  no  authority  to  make  any  bargains  on  behalf 
of  tho  firm. 

In  cross-examination,  he  admitted  that  on  November  8  last 
year  they  sent  out  a. notice  to  the  plaintiffs  and  other  firms  that 
they  had  withdrawn  the  premises  from  letting,  in  spite  of  the 
fact,  that  they  were  still  negotiating. 

Mr.  Tyndal  Davis,  who  appeared  for  the  defence,  submitted  that 
the  plaintiffs,  by  their  conduct,  had  frustrated  the  letting  of 
th«  premises,  and  had  acted  antagonistically  to  the  defendants' 
interests  and  were,  therefore,  not  entitled  to  commission 

His  Honour,  in  giving  judgment,  said  the  case  was  a  rather 
difficult  one.  and  was  certainly  one  of  importance  to  house  agents. 
He  .ha.d  considered  the  correspondence  and  the  evidence  vexy 
carefully,  and  had  no  hesitation  in  saying  that  the  plaintiff  firm 
had  been  veiy  badly  treated  at  the  hands  of  the  defendants.  He 
was  of  opinion  that  the  latter  had  endeavoured  to  get  out  of  their 
bargain  with  Hall  in  order  to  make  a  better  one  with  Slatter, 
behind  the  plaintiffs'  back,  without  paying  for  it,  and  that  being 
so.  there  would  be  judgmoit  in  favour  of  Messrs.  May  and  Eowden 
for  iba  full  amoant  of  commission  claimed,  with  ooets. 


SOUTH-EASTBRN      AND      CHATHAM     RAILWAY    V.     LONDON 
COUNTY     COUNCIL. 

Tribunal  of  Appeal. 

1906-May.]  ['*  Eetatee  Gazette,"  May  5, 26, 1906. 

Building— Frontage  line — London  Building  Act,  1894. 

This  was  an  appeal  with  regard  to  a  certificate  of  the  superin- 
tending architect  of  metropolitan  buildings,  made  on  March  24, 
1906,  pursuant  to  the  provisions  of  the  London  Building  Act, 
180a 

The  appellants  were  the  South-Eastem  and  Chatham  Railway 
Company  Managing  Committee,  the  Coal  Co-operative  Society, 
Ltd..  and  Mr.  J.  Stewart,  Upper  Norwood,  and  they  appealed 
'igainst  the  certificate  as  to  the  general  line  of  building  with 
reference,  to  a  building  in  course  of  erection  in  the  Crystal  Palace 
Road,  at  th&  north-east  comer  of  Farquhar  Road,  sa  made  by  Mr. 
W.  E.  Riley,  superintending  architect.  Notice  was  served  under 
section  25  of  the  London  Buildinir  Act. 

Mr.  Frank  Millar  appeared  for  the  London  Coun*y  Council  in 
support  of  the  certificate,  and  Mr.  R.  P.  Mahaffy  for  the  appel- 
lants. The  Camberwell  Borough  Council  were  represented  by 
Mr.  W.  Tagg,  town  clerk. 

In  February.  1906.  the  L.  C  and  D.  Railway  demised  to  the 
Coal  Co-operative  Society,  Ltd.,  a  piece  of  ground  upon  their 
land  at  the  corner  of  the  Parade,  upon  which  to  erect  a  coal 
office,  subject  to  a  yearly  tenancy,  which  might  be  terminated  by 
the  railway  company  ehould  they  deem  it  expedient  or  desirable 
at  anv  time  for  the  purpose  of  alterations  to  the  line,  or  other- 
wise for  the  greater  safety  or  convenience  of  working  or  other 
alterations  (the  purpose  of  which  they  should  be  the  sole  judges) 
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at  the  expiration  of  one  week's  notice.  The  appellants  pointed  oat 
tha*  the  Coal  Co-operative  Society,  Ltd.,  were  coal  merchant^r 
and  aJ  most  the  whole  of  their  coal  was  sold  in  the  Crystal  Palace 
district  and  was  rail  borne  by  the  South-Eastem  and  Chatham 
Company  to  the  Crystal  Palace  Station,  adjacent  to  the  building 
in  question.  The  charges  were  paid  by  the  coal  company  at  the 
Crystal  Palace  premises.  The  coal  office  would  facilitate  th& 
ocal  company's  servants  in  obtaining  orders,  etc. 

It  was  sought  by  the  superintending  architect  in  the  certificate- 
'  to  put  back  the  frontage  at  the  coriier  so  that  it  would  be  im- 
possibii*  u>  ereoi  th«  proposed  offiot  and  would  take  from  the 
company's  premises  the  angle  of  their  frontage  which  was  in  line 
with  oth'^r  land  in  their  possession  fronting  the  Crystal  Palace 
Parade  For  the  company  it  was  urged  that  the  letting  of  the 
piece  of  ground  on  which  the  said  building  was  being  erected 
for  the  purpose  of  receiving  local  coal  orders  was  ancillary  to  the 
business  of  the  L.C.  and  D.  Railway  Company,  and  that  the 
general  line  defined  by  the  certificate  would  interfere  with  the 
exorcise  of  the  statutory  powers  of  the  railway  company.  It  was 
contended,  further,  that  it  was  jwrtion  of  the  railway  premises 
acquired  by  the  company  under  their  statutory  powers',  and  that 
therefore  there  was  no  power  to  make  them  set  back  as  desired. 

Th-  resT)ondents  asserted  that  the  coal  office  could  not  rightly 
be  claimed  as  part  of  the  business  of  the  company,  and  that 
for  a  public  improvemeoit  the  line  as  set  forth  in  the  superin- 
tending architect's  certificate  should  be  adhered  to. 

The  Tribunal  gave  their  decision  in  favour  of  the  company. 
They  allowed  the  appeal  on  the  ground  that  the  certificate  of 
the  superintending  architect  of  March  24,  1896,  affected  the  exer- 
cise by  the  appellants,  the  South-Eastem  and  London,  Chatham 
and  Dover  Joint  Management  Committee  of  the  powers  conferred 
upon  them  by  special  Acts  of  Parliament  for  railway  purposor., 
which  were  produced  to  the  Tribunal.  No  order  was  made  as 
to  costs. 

The  Tribunal  stated  a  case  for  further  appeal  at  the  request 
of  the  rn».ir!r:l 


THE   METROPOLITAN   WATER  BOARD   V.   TOBIN. 

Westminster    County    Court — His    Honour    Judge 
Woodfall. 

1906-May  21.]  ["  Estates  Gazette,"  May  26. 1906. 

Water  supply — Claim  to  remove  payment  for — Liability — 
Defendants  acting  as  agents  only. 

This  was  an  action  by  the  Metropolitan  Water  Board  aeainst 
th*»  defendants,  a  firm  of  house  agents,  carrying  on  business  at 
128.  Mile  End  Road,  to  recover  payment  in  respect  of  water 
supplied  to  th^jn  at  premises  in  Commercial  Road,  E. 

The  defence  was  that  the  defendant  firm  were  only  acting  as 
agents  for  the  property  in  question,  and  that  they  were  in  no  way 
personally  liable  for  the  payment  of  the  water  rate. 
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The  solicitor  acting  on  behalf  of  the  plaintiffs  contended  that 
»o  far  as  they  knew  the  defendant  firm  were  the  owners  of  the 
property  in  question,  and  that  in  any  event  they  had  held  them- 
selves out  as  such  and  -had  put  themselves  in  the  position  of 
agents  for  an  undisclosed  principal,  and  consequently  rendered 
themselves  liable  under  the  Act.  Mr.  Tobin,  the  defendant,  had 
for  years  paid  the  Board  and  its  predecessors,  the  East  London 
Company,  the  rates  in  renpect  of  numerous  houses  in  East 
London.  The  Board*8  solicitor  said  they  knew  only  Mr.  Tobin 
is  the  matter. 

Mr.  George  Kebbell,  solicitor,  for  the  defendant  firm,  contended 
that  under  the  statute  no  one  but  an  ownar  or  occupier  could 
be  liable  for  water  rates  where  the  annual  value  exceeded  £20. 
His  clients,  he  said,  were  only  the  agents  for  the  owners  of  the 
property  in  question,  and  could  not  be  held  to  be  liable  for 
thp  water  supply. 

His  Honour  said  be  waa  of  th^  same  opinion.  The  defendants 
had  not  consumed  water,  neither  had  their  tenants,  because  they 
were  simply  acting  as  agents  for  the  management  of  the  property. 

Plaintiffs*  solicitor  contended  that  the  defendants  had  never 
disclosed  their  principal. 

His  Honour  said  he  was  clearly  of  opinion  that  the  defendants 
were  not  liable,  and  therefore  there  mutt  be  judgment  in  their 
favour,  with  coats. 

Leave  to  appeal  given. 


LONDON  COUNTY  COUNCIL  V.  HENRY  SMITH  AND  SON. 

Thames  Police  Court. 

190&-May.]  V*  Estates  Gazette,"  May  26, 1906. 

Building— Wooden  screen — Erection  without  permission 
of  County  Council — London  Building  Act,  1894. 

In  this  case  Messrs.  Henry  Smith  and  Son,  builders,  of  South 
Kensington,  were  summoned  for  contravening  the  Building  Act  by 
erectine  a  large  wooden  scieen  at  the  rear  of  houses  in  Vauxhall 
Bridge  Road  without  the  permission  of  the  London  County  Council. 

The  screen  was  erected  at  a  cost  of  £120  with  a  view  of  preserv- 
ing the  right  of  ancient  lights.  The  owners  would  not  allow 
the  builders  to  remove  the  screen  after  notice  from  the  district 
surveyor,  and  counsel  on  their  behalf  stated  that  the  application 
and  plans  for  aY^proval  weire  twenty-four  days  at  the  London 
County  Council  offices  before  a  reply  was  sent.  The  delay  occa- 
sioned expense  time  being  an  element  of  importance. 

On  behalf  of  the  defendants  it  was  said  that  they  were  ready 
to  accept  any  reasonable  suggestion,  but  any  sort  of  structure 
was  objected  to,  the  ro-!!  reason  being  that  the  London  County 
Council  were  intending  shortly  to  apply  to  Parliament  for  more 
stringent  powers  over  light  and  air  spaces. 

Mr.  Large,  the  district  surveyor,  said  that  a  previous  screen 
erected  was  blown  down.  He  did  not  think  anything  of  this  sort 
would  be  permitted. 

Mr.  Paul  Taylor  made  an  order  for  the  newly-erected  scieen 
to  be  removed  with  four  weeks. 
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BEARD  V.   MIDDLBSEX  COUNTY  COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator. 

1906-Ma7.]  r  BBtates  Gazette,"  May  S.  2Q,  1908. 

Compensation — Shop  property — ^Acquisition  of  forecourts 
for  tramway  purposes. 

This  was  a  claim  for  compensation  in  respect  of  the  acquisition 
by  the  Council  of  the  forecourts  of  shops  for  tramway  purposes. 

Mr.  Cripps,  K.C.,  and  Mr.  Harper  appeared  for  the 
claimant,  and  the  Council  were  represented  by  Sir  Edward  Boyle, 
Bart,  K.C.,  M.P.,  and  Mr.  S.  H.  Perrin  acted  on  behalf  of  Sir 
Richard  Nicholson  in  instructing  counsel ;  and  Mr.  C.  Hay  ley 
Mason,  chief  valuer  to  the  Middlesex  County  Council,  was  also  in 
attendance  as  expert  adviser. 

Mr.  S.  H.  Beard  was  owner  of  24,  26,  3(>,  32,  34  and  36  (free- 
holds), and  of  46  (leasehold),  High  Road,  Willesden,  the  forecourts 
of  which  the  Council  were  taking  for  tramway  purposes. 

Mr.  H.  Beard  (senior  partner  of  Messrs.  Beard  and  Son,  West- 
bourne  Grove),  gave  evidence  as  to  the  injury  the  trams  might  do 
the  property,  also  the  damage  by  curtailment  of  forecourts.  He 
estimated  the  total  values  as  follows: — ^No.  24,  £1,806;  26, 
£1,088;  30,  £1,930;  32,  £1,088;  34,  £1,953;  36,  £2,202;  46, 
£1.490.  Total,  £13,377,  and  10  per  cent,  for  compulsory  pur- 
chase, £1,337,  ^nd  total  £14,714.  He  further  stated  that  the 
total  amount  paid  the  vendors  for  the  seven  freeholds  was  £8,250, 
but  his  brother  (the  claimant)  also  paid  him  £500  in  connection 
with  the  purchase  of  the  property.  He  purchased  it  for  at  least 
£1,500  under  its  then  value.  No.  28  had  been  sold  since  the 
block  was  purchased.  When  his  brother  took  possession  of  the 
property,  I^o.  28  was  let  at  £50  per  annum.  Subsequently  when 
the  tenant  left  it  was  re-let  on  a  repairing  lease  to  Messrs.  Lipton 
at  £90  per  annum.  When  existins  leases  ran  out  he  was  of  opinion 
that  a  rent  of  £110  could  easily  be  obtained  owing  to  the  favour- 
able position  of  the  premises.  The  shops  were  all  let  to  good 
tenants. 

Mr.  George  E.  Hine  valued  the  freeholds  at  £12,073 ;  leasehold 
£1,450 ;  ten  per  cent  for  compulsory  sale,  £1,352 ;  and  total 
£14,875. 

Mr.  C.  Abercrombie  placed  the  value  of  the  premises  at  the 
same  sum  as  Mr.  Beard. 

Mr.  H.  T.  Hiirs  total  came  to  £14,719. 

Mr.  E.  H.  Bousfield's  figures  were  £13,200,  this  sum  including 
ten  per  cent,  for  compulsory  sale. 

Mr.  Alex.  R.  Stenning,  for  the  County  Council,  said  the  whole 
nf  the  premises  were  badly  constructed,  and  in  the  cases  of  Nos. 
26  and  36  there  was  no  right  to  place  goods  on  the  forecourt.  The 
fact  that  the  property  was  of  the  worse  class  of  speculative  build- 
infij  seriouslv  affected  its  value.  Hi«  estimate  was  as  follows:  — 
No.  24,  £1,2"18  ;  26,  £1,507 ;  30,  £1,365 ;  32,  £1,410 ;  34,  £1,385 : 
36,  £1,637  ;  46  (leasehold),  £1,256 ;  total  £9,778,  with  the  usual 
10  per  cent,  for  sale,  £977,  he  fixed  the  grand  total  at  £70,755. 

Mr.  R.  J.  Level  and  gave  evidence  as  to  the  structural  condition 
and  defects  of  the  premises,  as  did  Mr.  W.  B.  Brown,  who  stated 
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that  the  shops  were  badly  built  and  would  cost  a  considerable 
amount  in   repairs. 

Mr.  J.  G.  Head  gave  the  fallowing  as  his  estimate  for  the  full 
amount  claimaait  wdis  entitled  to :  — 

No.  24    £1.216 

No.  26    1.486 

No.  30    » 1.356 

No.  32    1.W7 

No.  34    l.gl 

No.  36    1 646 

No.   46      1.263 

Add  10  per  oent.  for  oompentatlon    ^3 

£10.707 
The  Arbitrator  awarded  £12,320. 


HAMMERSLEY,  KENNEDY  AND  CO.  V.   SMITH. 

Clerkenwell   County  Court- His  Honour  Judge  Edge. 

190e~May  21]  [**  Estates  Gazette,"  May  26, 1006. 

Commission — Estate    agents — Letting    mansions — First 
year's  rental. 

Tn  this  case  Messrs.  Hammersley,  Kennedy  and  Co.,  auctiooieers 
and  estate  agents,  of  67,  Park  Street,  Grosvenor  Square,  W., 
sued  Mr.  Frederick  William  Smith,  builder  and  contractor,  of 
Tavistock  Place,  W.C.  for  £69  Ts.  6d.  as  oommiasion  due. 

Mr.  Compton  Smith,  counsel  for  plaintiffs,  said  the  claim 
represented  one  year's  rental  of  Wobum  Mansions,  Tavistock 
Place,  which  plaintiffs  let  for  defendant. 

Mr.  Abinger,  counsel  for  the  defendant,  admitted  that  they 
introduced  a  tenant  and  admitted  that  they  were  entitled  to  com- 
mission on  the  first  year's  rental,  which  was  £218.  The  commis- 
sion on  the  basis  of  rental  had  been  brought  into  Court. 

Mr.  Compton  Smith,  proceeding,  said  that  plaintiffs  gave  him 
instructions  to  find  a  tenant  for  the  Mansions,  sa^g  that  they 
would  pay  the  usual  commission.  The  usual  commission  amongst 
house  agents  was  7^  per  cent,  on  one  year's  rental  where  the  pro- 
perty was  let  on  lease  for  more  than  three  years.  On  August  24 
defendant  wrote  this  letter  to  plaintiffs :  "  I  hereby  i^;ree  to  pay 
you  commission  of  7^  per  cent,  on  the  first  year's  rent  on  any 
tenant  I  accept  through  your  introduction."  Eventually  plain- 
tiffs introduced  a  Mrs.  Robertson,  who  became  a  tenant.  Plain- 
tiffs had  previously  received  a  communication  from  defendant, 
saying  he  would  not  accept  any  lower  rent  than  £875.  When 
plaintiffs  sent  in  their  account  of  £69  7s.  6d.  for  commission, 
they  received  a  reply  stating  that  it  was  wrong,  as  the  rent  for 
the  first  year  was  £2l8,  and  £875  was  the  rental  for  succeeding 
years.  Rental,  continued  counsel,  had  frequently  been  used  as 
-synonymous  with  annual  value,  but  the  annual  value  of  this 
property  could  not.be  said  to  be  £218  only.  It  must  be  nearer 
£8^.  Counsel  contended  that  a  house  agent,  having  agreed  to 
give  his  services  for  a  certain  remuneration  to  be  calculated  upon 
a  certain  basis,  could  not  be  deprived  of  the  remuneration  becaase 
arrangements  had  been  made  between  the  vendor  and  the  tenant 
by  which  a  peppercorn  rent  might  be  paid  for  the  first  year. 
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Mr.  Frederick  N.  Hammersley,  manager  of  the  plaintiff  firm, 
baid  he  introduced  Mrs.  Robertson,  the  tenant,  but  the  final 
terms  were  arranged  between  her  and  Mr.  Smith.  * 

Defendant  said  lie  agreed  to  accept  Mrs.  Robertson  at  £218  for 
the  first  year,  and  as  she  wanted  the  mansions  turned  into  a 
residential  hotel  he  agreed  to  do  certain  alterations,  which  would 
cost  about  £1,000. 

Mr.  Abinger  submitted  that  the  contract,  having  provided  7i 
per  cent,  commission  on  the  first  year's  rental  in  the  event  of 
plaintiffs  introducing  a  tenant,  and  such  contract  being  in  writing, 
all  the  negotiations  which  preceded  the  contract  were  irrelevant 
and  inadmissible. 

His  Honour  said  the  first  year's  rental  was  rather  an  indefinite 
expression,  but  it  was  shown  most  clearly  and  distinctly  by  a 
letter  of  December  12,  that  defendant  had  reduced  the  rent  from 
£1,075  to  £925  with  the  hope  of  securing  «n  early  tenant,  and 
fur  thai' saying  that  if  plaintiffs  would  make  an  offer  of  not  less 
than  £875  he  would  put  it  before  the  mortgagees  and  try  to  get 
it  through.  He  took  the  negotiations  out  of  plaintiffs'  hands 
and  prevented  them  from  carrying  them  through  and  getting  the^ 
amount  stipulated  for.  There  was  a  lease  of  21  years  at  a  rental 
of  £875,  and  because  he  interfered  and  arranged  between  the 
tenant  and  himself  to  take  £218  for  the  first  year  ihat  did  not 
relieA'e  him  from  liability  for  paying  the  full  commission. 

Judgment  in  plaintiffs'  favour  for  £49  5s.  6d.  over  and  above 
the  amount  paid  into  Court,  and  costs. 

leave  to  appeal. 


LENNOX  V.    CURZON. 

Court    of    Appeal — Lords    Justices  Vaughan   Williams^ 
Stirling  and  Fletcher  Mqulton. 

1906— May  20.]  V*  Estates  Gazette  "  June  2, 1906. 

Landlord  and  tenant — Claim  for  rent— Destruction  of 
demised  premises — Construction  of  covenant  as  to 
suspension  of  rent. 

This  was  an  appeal  from  the  judgment  of  Mr.  Justice  Lawrence, 
ante  p.  112. 

Mr.  Gore  Browne,  K.C.,  and  Mr.  Harold  Morris  appeared  for 
the  appellant,  Mr.  Curzon ;  and  Mr.  Eoskill,  K.C.,  and  Mr.  Hugh 
Fraser  for  Mr.  Lennox. 

There  was  no  dispute  as  to  title,  and  the  only  question  was  the 
construction  of  the  covenant,  which  was  as  follows: — **  That  if 
or  whenever,  during  the  said  term  the  said  theatre  and  premises 
shall  be  closed  by  order  of  any  superior  authority  or  be  destroyed 
by  fire  or  so  damaged  that  the  same  cannot  be  continued  to  be  used 
M  a  theatre,  the  rent  shall  as  from  the  date  of  such  closure  or  from 
the  day  following  such  fire,  if  any,  be  suspended  and  cease  to  be- 
payable  until  the  theatre  shall  have  been  reopened  and  com- 
pletely rebuilt." 

The-  Court  allowed  the  appeal,  with  costs,  holding  that  the 
theatre  was  closed  by  order  of  a  superior  authority  in  the  terms 
of  the  covenant  of  the  lease. 
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IN  THE  MATTER  OF  AN  ARBITRATION  BETWEEN  J.  SMITH 
(TENANT)  AND  THE  DUKE  OF  DEVONSHIRE  (LANDLORD) 
APPEAL  FROM  THE  COUNTY  COURT  JUDGE  AT  BRENT- 
FORD. 

Court  of  Appeal — Lords    Justices    Vaughan  Williams^ 
Stirling  and  Fletcher  Moulton. 

190e~May  1&]  [**  Estates  Gazette,"  May  19,  June  2. 1906. 

Market  garden — Market  Gardeners'  Compensation  Act^ 
1895 — ^Lease  granted  before  Act — Fruit  trees  planted 
afterwards— Bight  to  compensation  under  Act  as  well 
as  to  compensation  founded  by  the  lease. 

Thifl  was  a  special  case  stated  by  an  arbitrator  as  to  the  com- 
pensation payaule  to  a  market  gardener,  upon  his  quitting  oercein 
lands  at  Gniswick,  the  property  of  the  Buke-of  D^Dnshire.  Iwo 
queetions  were  left  by  the  arbitrator  for  the  decision  of  the  County 
Court  Judge,  whether  the  tenant  could  include  in  his  claim, 
which  arose  under  certain  leases  dated  1888-0,  compensation  for 
fruit  trees  planted  subsequent  to  the  passing  of  the  Market  Gar- 
deners' Compensation  Act,  1806.  The  County  Court  Judge  did 
not  answer  this  question  in  express  terms,  and  the  matter  now 
came  before  the  Court  for  its  decision  on  that  point. 

Mr.  M.  Shearman,  K.C.,  and  Mr.  Bremner  appeared  for  the 
tenant;  and  A^r.  Buckmaster,  K.C.,  and  Mr.  Ilohler  represented 
the  Duke  of  Devonshire. 

For  the  appellant,  the  tenant,  it  was  contended  that  the  Market 
Gardeners'  Act  was  not  in  the  contemplation  of  the  parties  at  all 
at  the  time  of  the  granting  of  the  leases,  which  provided  for  cer- 
tain compensation  on  an  agreed  basis.  As  the  Act  entitled  the 
tenant  to  compensation,  the  tenant  claimed  that  he  was  entitled 
.to  an  enlarged  compensation. 

For  the  Duko  of  Devonshire  it  was  )u*gued  that  the  tenant  was 
not  entitled  z*>  both  compensations,  viz.,  under  his  lease  or  the 
Act.     He  must  take  his  st«nd  by  one  or  the  other 

Lord  Justice  Stirling  said  there  were  two  pointa  for  the  con- 
sideration of  the  Court,  the  true  meaning  of  the  stipulations  in 
the  leases  of  th<»  tenant  and  the  effect  on  those  .stipulations  of  the 
Agricult'iral  Rollings  Act.  By  the  former  of  thc^e  leases  certain 
lands  at  Chiswick  were  demised  by  the  Duke  for  22^  years  from 
1888,  and  the  lessee  covenanted  to  protect  the  fruit  and  other 
trees  and  surrender  Iho  land  in  good  and  substantial  repair  and 
condition  together  with  the  fruit  and  other  trees.  There  wts 
liberty  to  the  lessee  to  remove  certain  tree*.  Power  was  reserved 
to  the  lessor  to  resume  possession  upon  giving  the  lessee  certain 
notice,  and  to  leave  the  trees  for  the  Duke  without  any  com- 
pensation. The  Act  was  in  force  at  the  dates  of  both  leases.  The 
TOal  agreement  then  between  the  parties  was  that  under  no 
circumstances  was  the  landlord  to  be  c&lled  upon  to  pay  anything 
for  the  fruit  trees  or  bushes  left  on  the  land.     The  Question  the 
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Court  had  to  consider  was  whether  the  tenant  oould  claim  com- 

fensation  in  respect  of  the  fruit  trees  under  the  Acts  of  1888  to 
900,  mentioned  in  the  second  schedule.  The  conclusion  ho 
arrived  at  was  that  the  tenant  was  entitled  to  the  sums  mentioned 
in  the  second  schedule,  in  each  lease,  in  addition  to  fruit  tiees 
under  the  Act. 

Lord  Justice  Moulton  concurred,  and  thought  the  oorenant  of 
the  lease  inoperative,  which  had  reference  to  tne  Duke  taking  the 
trees  without  compensaition  to  the  tenant. 

Both  questions  in  the  special  case  were  answered  in  the  affirma- 
tive, and  upon  the  application  of  Mr.  Shearman,  costs  were 
granted. 


WHEATLBT  V.   SMITHEBS  AND  ANOTHER. 

Sing's  Bench  Division — Mr.  Justice  Bidley  and    Mr. 
Justice  Darling. 

190e~.3  r  EstatM  Qazette.**  June  2, 1906. 

Auctioneer  —  Whether  a  trader  —  Liability  on  bill  of 
exchange. 

This  was  an  appeal  by  the  plaintiff  from  Judge  Lumley  Smith« 
City  of  London  Court. 

Mr.  Cairns  appeared  for  the  appellant,  and  Mr.  Palmer  for 
the  respondents. 

Mr.  Cainis  said  the  point  at  issue  in  this  case  waa  whether  a 
firm  of  auctioneers  was  a  trading  firm  so  as  to  make  them  liable 
on  a  bill  of  exchange  which  had  been  accepted  by  a  member  oi 
the  firm.  The  County  Court  Judge  held  that  the  bill  was  ac- 
cepted in  respect  to  a  joint  adventure  outside  the  partnership 
business,  and  entered  judgment  for  the  partner  sought  to  he 
made  liable,  holding  that  the  firm  was  not  a  tmding  firm. 
Counsel  contended  that  the  bueiness  carried  on  by  auctioneers 
was  a  trade.  In  the  Bankruptcy  Act  of  1865  he  found  auctioneen 
were  included  amongst  trades  in  the  schedule.  The  point  had 
arisen  in  ai^  indirect  way  in  cases  which  had  come  before  the 
Courts,  it  being  held  that  a  limited  company  carrying  on  business 
16  auctioneers  were  a  trading  company. 

The  Court,  diamiased^  the-  appeal. 

Mr.  Justice  Ridley  said  he  saw  no  reason  to  interfere  in  this 
ease.  The  County  Court  Judge  said  in  his  opinion  that  this 
firm  was  not  a  trading  firm  within  the  meaning  of  the  law  affecting 
hills  of  ezchaqse,  and  he  was  not  prepared  to  say  he  was  wrong. 
Referring  to  the  question  of  the  Bankruptcy  Act,  his  Lordship 
observed  that  in  his  opinion  for  the  purposes  of  the  Bankrupt<^ 
Act,  the  bueiness  of  auctioneers  was  held  to  be  a  trade.  But  that, 
he  thought,  was  a  different  thing  from  saying  that  because  they 
ought  to  hold  an  auctioneer  to  be  a  trader  for  a  particular  pur- 
pose, that  the7«»foni  it  was  conclusive  that  he  was  a  trader  for 
all  purposes.  ITnduubtedly  an  auctioneer  carried  on  a  business, 
so  did  a  barrister.  Boi  it  could  not  be  said  that  they  were 
trades.    He  agreed  with  the  learned  County  Court  Judge. 

Mr.  Justice  Durling  concurred. 


Digitized  by 


Google 


ARBITRATION  CASES.  25^ 


MAYOR.     ETC.,     OP     WESTMINSTER     V.     LONDON     COUNTY 

COUNCIL. 

King's  Bench  DiviBion — Mr.  Justice  Bray. 

1906-Ma7.]  V*  Estates  Gazette,"  June  2, 1906. 

Drainage — ^Liability  of  Council  for  sewers  to  carry  off 
drainage  and  prevent  flowing  into  river  —  Metropolis 
Management  Acts — Discretion  of  Coancil. 

This  matter  came  befovo  the  Conrt  in  the  form  of  a  special 
case  upon  an  action  by  the  plaintiffs  for  a  declaration  that  the 
d^'f  end  ants  were  liable  to  commence  and  complete  sewers,  etc., 
to  carry  off  the  drainage  of  lOS,  103  and  104,  Grosvenor  Road 
and  All  Saints'  Church  so  as  to  pzevent  it  flowing  into  the  River 
Thames,  and  to  recover  £627  4s.  money  paid  by  the  plaintiffs  for 
and  at  the  request  of  the  defendants. 

Mr.  MacmorrtJi,  K.C.,  and  Mr.  Colam  appeared  for  the  plain- 
tiffs, and  Mr.  En^ish  Harrison,  K.C.,  and  Mr.  Paldy  for  the 
def^'ndants. 

The  houses  were  erected  about  1849,  and  at  that  t^ me  permis- 
sion was  given  for  the  drainage  to  be  diBclharged  into  the  "niames. 
About  1870  All  Saints'  C9iurch  was  erected  and  its  drainage  was 
connected  with  that  of  the  houses  in  question,  and  discharged 
into  the  Thames.  The  draina^  passed  into  tne  river  through 
a  flap,  tiie  efficient  woilcinf  of  which  had  been  looked  after  by  the 
local  authority.  In  1003  Uie  Iliames  Conservancy  gave  notice  for 
the  disoontinuanoe  of  this  passajs^  of  sewage  into  the  Thames. 
Plaintiffs  then  ceased  to  maintain  the  proper  working  of  the  flap^ 
with  the  result  that  Uie  houses  and  <^un>h  had  been  duly  con- 
nected with  the  Rutland  Street  sewer  ait  a  cost  of  £627  by 
the  plaintiffs,  who  held  the  defendants  liable  for  the  said 
amount.  The  special  case  said  (1)  If  the  London  County  Coun- 
cil were  under  a  legal  liability  to  provide  means  of  preventing 
the  sewage  of  the  nouses  and  church  from  passing  into  the 
Thames,  the  sum  of  £627  was  to  be  taken  to  have  been  paid  for 
the  defendants  at  the  defendants'  request ;  (2)  The  Westminster 
City  Coancil  contended  that  the  duty  and  oUi^ation  of  doing  the 
works  was  by  statute  imposed  upon  the  London  County  Coun- 
cil ;  .(3)  Hie  County  Coancil  contended  that  on  the  facts  and  cir- 
camstances  of  the  case  they  were  under  no  obligation  to  provide 
means  of  carrying  the  drainage  of  the  houses  and  church  into  one 
of  the  sewers  of  tht  City  of  Westminster  communicating  with 
the  metropolitan  main  drainage  system,  eoid  that  in  any  case 
it  had  a  discretion  in  the  matter. 

His  Loidshi]^  said  the  plaintiffs  alleged  that  a  liability  was 
created  by  section  135  of  the  Metropolis  Management  Act,  1855. 
or  by  section  1  of  the  Amending  Act  of  1869.  It  was  contended 
that  as  the  defendants,  <a8  successors  of  the  Metropolitan  Water 
Board  of  Works,  had  not  constructed  a  sewer  to  take  this  sewage 
the  defendants  could  now  be  compelled  to  construct  a  sewer  in 
order  to  prevent  this  sewage  goin^  into  the  Thames.  In  his 
Lordship's  opinion  section  135  did  not  compel  the  Board  of 
Works,  the  predecessors  of  the  defendants,  to  lay  a  sewer  to 
intercept  this  bewage.    In  his  opinion  section  1  of  the  Amending 
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Act  did  not  intend  to  take  away  from  the  Boar4  the  discretion 
they  formerly  had.  He  was  satisfied  that  the  Act  only  intended 
main  sewerg  and  not  district  seweors^  and  the  words  of  the  section 
■did  not. compel  him  to  ^dopt  such  a  ^ggastion.  He  therefore 
gave  judement  for   the   defendants,    with  costs. 


WARD  V.    WATERMAN. 

King's   Bench   Division — Mr.   Justice   Kennedy   and   a 
common  jury. 

1906->Ma7  28.]  [**  EHtates  Gazette."  June  2, 190& 

Xiandlord  and  tenant — Illegal  distress — Mortgage  of  rever- 
sion— Appointment  of  receiver  by  mortgagees — Distress 
by  mortgagor. 

This  was  an  action  hrought  by  Thomas  Albert  Ward,  a 
"butcher  and  hotel  pro^etor,  of  Bishop's  Lodge,  Wrotham, 
against  Edwaid  John  Waterman,  auctioneer  and  estate  affent, 
-of  Week  Street,  Maidstone,  to  recover  damages  for  alleged  illegal 
distraint  for  rent. 

Mr.  Mallinson  appeared  for  plaintiff,  and  Mr.  Hohler  was  for 
"the  defendant. 

Plaintiff  wae  the  tenain.t  of  Bishops'  Lodsje,  Wrotham,  and  in 
July,  1G04,  he  acquired  a  21  years'  least*  dated  from  the  previous 
Mardi.  On  July  9,  1004.  Backhouse,  from  whom  he  took  the 
lease,  mortgaged  the  property,  and  in  June.  1005,  the  mortgagees 
put  up  the  premises  for  sale.  Backhouse  being  in  arrear  with 
his  payments,  they  appointed  Mr.  Eason  the  receiver.  Mr. 
'EasoQ  notified  the  plaintiff  of  his  appointment  on  June  23,  but 
-on  July  3  defendant  visited  his  pi^emisee,  and  despite  the  fact 
that  he  was  shown  the  reciever's  notice,  he  left  a  man  in  posses- 
sion until  some  three  days  afterwards,  when  he  was  withdrawn 
"by  the  instructions  of  Mr.  Backhouse's  solicitors.  Plaintiff 
alleged  that  by  reason  of  this  he  had  sustained  damages,  especially 
•as  an  invalid  lady  visitor,  paying  £4  As.  a  week,  was  frij^hteneJi 
away.  It  was  contended  on  behalf  of  the  plaintiff  that  a  re- 
ceiver havinar  been  appointed  Mr.  Backhouse  was  not  able  to 
levy  distraint  for  the  rent. 

Defendant's  case  was  that  he  was  covered  by  the  warrant  sup- 
plied him  by  Mr.  Backhouse. 

The  jury  found  for  the  plaintiff,  with  a  farthing  damages. 

Judgment  accordingly. 

CUNDALL  V.   VAVASOXni. 

King's  Bench  Division — Mr.    Justice  Eidley  and  Mr. 
Justice  Darling. 

190ft-.]  [-  E8tat68  Gazette,"  June  2, 1906^ 

Agricultural  holding — Award  of  compensation — Prohibi- 
tion to  County  Court  Judge  against  enforcing. 

This  was  an  application  for  a  writ  of  prohibition,  directed  to 
the   County   Court  Judge    at  Tadcaster,    to  prohibit  him  from 
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making  an  order  eniorcin^  the  award  of  an,  arbitrator,  Mr. 
Harrison,  under  the  Agricultural  Holdings  Act. 

Mr.  Gore  Browne,  K.C.,  appeared  for  the  applicajit,  and  Mr. 
Scott  Fox  for  the  lespondent. 

Mr.  Gore  Browne,  for  Sir  William  Vavawxur,  -stated  that  the 
respondent  had  been  tenant  of  Wingate  Hill  Farm,  near  Tad- 
caster,  under  a  tenancy  agreement,  which  expired  by  notice  to 
quit  in  March,  1G04.  There  was  a  clause  that  in  the  event  of 
differences  in  regard  to  valuations,  all  matters  should  be  referred 
to  two  Birbitrators.  The  arbitrators  had  not  agreed,  and  the 
Board  of  Agriculture  appointed  an  umpire,  who  had  made  an 
award  for  £1,000  in  favour  of  the  tenant,  as  against  the  landlord, 
who,  said  counsel,  was  a  poor  man.  His  contention  was  that  the 
umpire  had  no  authority  to  make  an  award,  and  therefore  %he 
County  Court  Judge  could  not  make  anv  oxder  enforcing  it. 
Moreover,  the  arbitrator  had  included  in  the  award  matters  not 
under  the  Agricultural  Holdings  Act,  and  that  made  it  bad.  The 
f&rm  was  887  acres  in  extent,  and  the  rental  was  £405. 

Mr.  Scott  !Fox,  for  the  respondent,  submitted  that  the  award 
was  valid,  because  the  Act  in  question  allowed  other  matters  to  be 
included  if  the  tenant  so  desired,  as  was  the  case  here. 

The  Court  granted  the  writ  of  prohibit  ion,  but  without  costs. 

Mr.  Justice  Ridley  said  he  thought  that  the  writ  of  probition 
ought  to  go,  because  the  umpire  nad  wrongly  included  a  sum 
for  household  furniture,  as  if  they  were  trade  fixtures. 

Mr.  Justice  Darling  concurred. 


PRBBBLB  V.   MAWER  AND   STEVENSON. 

Brompton  County  Court — ^Hia  Honour  Sir  William  Selfe. 

1906-May  2a]  [**  Estates  Gazette,"  June  2, 1906. 

Auctioneer — Sale  by  auction — Eeserve  price — Claim  for 
difference  between,  and  price  realised. 

This  was  an  action  by  Mes&rs.  Walter  Prebble  and  Son, 
^tate  agents,  of  Yanston  Place,  Fulham,  against  Messrs.  Mawer 
and  Stevenson,  Ltd  ,  auctioneers,  oi  221,  !EHilliam  Road,  for  the 
recovery  of  £35  78.  6d.,  said  to  be  the  difference  between  the 
reserve  prices  placed  on  certain  of  plaintiffs'  goods  and  the 
actual  sum  realised  in  the  auction  sale  conducted,  by  the  defen- 
dants. 

Mr.  Flower  Ellis  appaared  for  the  plaintiffs,  and  Mr.  Tindall 
Atkinson,  barrister,  lor  the  defendants. 

Plaintiffs  said  that  on  January  22,  1G06.  he  sent  goods  to 
defendant  for  disposal,  with  an  accompanying  list  showing  the 
reserve  prices  he  wished  adhered  to.  A  certain  commission  was 
to  be  allowed  off  the  regular  auctioneers'  commission  because 
plaintiff  was  in  the  trade.  When  the  sale  took  place  the  reserves 
placed  upon  the  goods  were  not  considered,  and  in  consequence 
that  action  was  instituted  to  recover  the  loss  sustained.  The 
plaintiff  denied  that  defendants'  representative  had  told  him 
that  the  reserve  prices  were  altogether  too  high. 

A  notice  from  Messrs.  Mawer  and  Stevenson  had  been  received, 
saying  that  unless  special  instructions  were  received  the  articles 
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would  be  sold  without  reserve,  but  this,  acoordirig  to  the  plain- 
tiff's son,  was  omsidered  to  be  in  connection  with  an  organ  which 
was  added  to  the  goods  to  be  sold,  and  on  which  no  reserve  had 
been  placed  It  was  not  considered  necessary  to  write  to  the 
defendant  again,  because  the  list  of  reserve  prices  had  already 
been  submitted. 

Mr.  W.  P.  Scott,  in  the  defendant's  employment,  said  that  he 
called  upon  plaintiff  before  the  sale  and  told  him  his  reserves 
were  much  too  high. 

Mr.  H.  C.  Mawer,  secret&ry  to  the  defendant  company  and  an 
auctioneer,  said  that  the  question  of  the  reserve  prices  on  plain- 
tiff's goods  was  discussed,  and  an  agreement  was  finally  come 
to  beti^een  M^essrs.  Prebble  and  himself  whereby  the  prices  should 
be  waived,  and  plaintiff  decided  to  attend  the  sale  to  buy  in  any- 
thing which  he  did  not  think  was  fetching  its  proper  value. 

His  Honour  considered  that  there  was  no  neceseity  for  plaintiff 
to  reply  to  defendants'  notice,  because  he  had  already  given 
instructions.    Judgment  for  plaintiffs,  less  commission. 


TOMBS  V.  AP8BY  AND  BULLBR. 

Marylebone  County  Court — His  Honour  Judge  Selfe. 

190»-May  21]  [**  Estates  Gazette."  June  2, 1908. 

Commission — House  agent — Letting  shop — Two  agents — 
Beal  introducer. 

This  was  an  action  in  which  Mr.  Geo.  Elliott  Tombs,  auc- 
anctioneer  and  estate  agent  (of  Messrs.  Elliott  Tombs  and  Co.,  81, 
Edgware  Road,  Hyde  Park,  W.),  sought  to  recover  from  Messrs. 
Apeey  and  Buller,  tailois,  of  230,  Edgware  Road,  commission 
amounting  to  £28  28.  6d. 

Mr.  Garland  appeared  for  the  plaintiff,  and  Mr.  Vanghan 
Williams  for  the  defendant. 

It  was  stated  that  iJie  commission  claimed  was  in  respect  of  the 
letting  to  Messi^.  Bradbury  and  Co.,  Ltd.,  on  a  three  years' 
lease  a  shop  and  premises  sitnoted  at  232,  Edgware  Road.  The 
yearly  rental  was  £375,  ard  7^  pec  cent,  was  charged.  Defen- 
dants did  not  dispute  liability,  out  the  question  was  whether 
plaintiff  or  Messrs.  Hillier  and  Parker,  99,  Regent  Street,  W., 
were  the  proper  parties  to  claim  it. 

Mr  F.  A.  Stiff,  managing  derk  to  plaintiff,  said  that  defen- 
dants put  232,  Edgware  Road  into  his  employer's  hands  in  1903. 
In  October  witness  saw  Mr  Marland  and  Mr.  Whitaker,  two 
gentlemen  connected  with  Messrs.  Bradbuiys,  and  took  them 
to  the  premises,  whero  he  introduced  them  to  the  defendants' 
manager,  and  terms  were  discussed.  The  figure  finally  arrived 
at  was  £400,  and  the  manager  agreed  to  give  the  negotiators  the 
refusal  for  a  week.  In  Novemb^  the  matter  was  concluded  by 
defendants  accepting  the  price  already  referred  to.  In  his  opinion 
7^  per  cent,  was  not  unusual,  and  he  had  never  heard  of  any 
other  percentage  in  the  circumstances.  With  reference  to  the 
other  house  agents  who  had  introduced  the  property  to  Messrs. 
Bradbuiys  directors,  he  contended  that  they  had  no  claim  for 
commission,  because  the  directors  had  then  come   to   the  con- 
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elusion  that  the  property  was  not  suitable  for  their  purposes. 
Plaintiff's  <^arge6  were  five  per  cent,  commission  on  one  year's 
letting  and  7i  per  cent,  for  over  tlipee. 

Mr.  Geo.  Elliott  Tombs,  head  of  the  plaintiff  firm,  said  h* 
considered  nothing  short  of  bringing  the  matter  to  a  head  entitled 
people  to  commission.  If  the  first  house  agents  had  done  so  in 
this  case  he  (plaintiff)  should  have  been  the  last  one  in  tb^ 
world  to  interfere 

Mr.  James  Scott  Marland,  secretary  to  Messrs.  Bradbury  and 
Co.,  said  that  the  visit  his  directors  paid  to  the  premises  had 
nothing  to  do  with  his  visit  in  Majy. 

Mr.  David  Haigh,  manager  to  the  defendant  firm,  said  when  he 
saw  Mr.  Stiff  he  gave  him  no  direction  to  enter  232,  Edgware 
Ptoad  on  his  bocks.  In  October,  1905,  plaintiff's  derk  called 
and  said  he  had  a  client  who  wished  to  g|o  over  the  place.  Wit- 
ness said  that  Me&srs.  Bradbusy's  had  been  introduced  to  the 
premises  by  other  a^nts  (Messrs.  Hillier  and  Parker),  and 
that  here  might  be  two  claims  for  commission  if  he  permitted 
plaintiff  to  take  the  case  on.  Mr.  Stiff  said  that  only  the  agent 
who  actually  did  the  lettine  was  entitled  to  commission. 

Mr.  Vaughan  Williams  submitted  that  the  defendants  were  to 
pay  commission  to  plaintiffs  only  if  the  first  Agents  did  not 
claim  it,  and  no  evidence  had  been  called  to  prove  that  this 
course  would  not  be  taken.  Counsol  further  submitted  that  five 
per  cent,  would  in  any  case  be  ample. 

In  finding  for  the  plaintiff  for  the  full  amount  of  their  claim, 
the  Judge  said  that  he  considered  the  premises  had  been  let 
to  Messrs.  Bradbury  through  the  plaintiff,  and  the  commission 
only  to  be  payable  to  the  agent  who  carried  through  the  business. 
His  Honour  found  on  the  evidence  that  the  first  agent's  introduc- 
tion did  not  lead  to  Messrs,  Bradburj*  taking  the  premises,  be- 
caujBe  the  company's  directors  had  at  first  considered  th<^m  unfit 
for  their  purposes,  and  it  was  only  after  the  recommendation  of 
Messrs.  Marland  and  Whitaker  that  they  d^x^ided  to  take  the 
place. 


LITTLEHAMPTON     FERRY    TRUSTEES    AND    SHAREHOLDERS 
V.   LITTLEHAMPTON   URBAN  DISTRICT   COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator. 

1906- April  23, 29.  May  5.  June.]    [**  Estates  Gazette,"  April  28,  May  6, 12,  June  2. 1906. 

Compensation — Ferry — ^Purchase  by  District  Council — 
Basis  of  compensation. 

This  was  a  daim  for  oompenaation  in  respect  of  the  purchase 
by  the  Littlehampton  Council  of  the  Littlehampton  Ferry. 

Mr.  Balfour  Browne,  K.C.,  and  Mr  G.  J.  Talbot  lepreeented 
the  trustees  and  shareholders  (instructed  by  Mr.  W.  Beldam, 
Littlehampton)  for  the  trustees ;  and  Mr.  G.  Montague  for  the 
shajreholders.  For  the  Council  Mr.  Honoratus  Lloyd,  K.C.,  ap- 
peared, instracted  by  Messrs.  Baxter  and  Co.,  60.  Victoria. 
Street,  S.W.,  and  Mr.  Shelley,  Littlehampton. 

Mr.  BalfouT  Browne,  K.C.,  said  that  in  1824  an  Act  wa«  passed 
for  the  purpose  of  making  a  carriage  ferry,   and  powen  were 
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given  a  body  of  trusteeB  to  make  the  ferry,  and  certain  roads 
on  both  sides  oi  the  river,  and  further  that  on  and  alter  this 
ferry  should  be  made  no  other  ferry  shouild  be  set  up  or  used 
across  the  RivDr  Arun  within  the  ancient  limits  of  the  ferry, 
under  penalty  of  a  sum  mot  exceeding  £5,  which  should  be 
recoverable  under  another  section  of  the  Act  by  sumnuaxy  means. 
The  limits  of  the  rights  of  this  ferry  were  up  to  the  bridge 
over  the  Arun  at  Arundel.  Although  under  this  Act  trustees 
were  appointed,  yet  the  capital  for  carrying  out  the  work  was 
provided  by  subscribers  of  £60  and  upwards  up  to  £3,000,  the 
sum  estimated  to  be  raised,  and  the  profits,  oouJisel  explained, 
were  to  be  eventually  divided  amongst  these  sub- 
scribers. The  works  cost  more  than  £3,000,  and 
eventually  after  paying  off  certain  mortgages,  the  expenditure 
was  raised  to  £6,000.  The  trustees  had  no  pecuniary  interest  at 
all  in  the  new  ferry,  all  the  profits  being  divisible  amongst  the 
people  who  were  the  subscribers.  In  1006  an  Act  was  passed  em- 
powering the  Urban  District  Council  to  purchase  the  undertaking. 
Section  6  provided  that  the  trustees  should  sell  to  the  Council 
the  ferry  undertaking  for  such  price  or  consideration  and  upon 
such  terms  as  mis;ht  be  agreed  upo.i  between  the  trustees  and 
contributors  and  shareholders  on  the  one  hand,  and  the  Council 
on  the  other,  and  the  arbitration  was  'also  in  the  hands  of  the 
trustees  and  shareholders.  The  question  now  to  be  settled  was 
the  price  to  be  paid  the  trustees,  for  the  benefit  of  the  sub- 
scribers, for  all  the  ferry  rights  and  roads  under  the  Lands 
Clauses  Act.  Up  to  1809  the  tolls  were  knocked  down  to  the  trus- 
tees at  £260  per  annum.  In  1846  the  railway  co.  obtained  pK>wers 
to  make  a  bridge  across  the  river,  aaid  as  this  would  injuriously 
affect  the  feny  a  dause  was  inserted  in  their  Act  to  the  effect 
tliat  they  were  to  pay  annually  to  the  trustees  on  amount  which 
would  make  the  income  of  the  trustees  up  to  £460,  and  this 
was  done  by  the  London,  Brif^ton  and  South  Coast  Railway  for 
some  years.  In  1899  Mr.  Percy,  of  i}alin«;.  rented  the  tolls 
at  £460  per  annum,  and  the  company's  liability  then  ceased.  As 
a  result  of  his  management  he  bou&rht  the  total  takings  for  a 
very  much  hi&:her  rental.  In  1902  this  gentleman  paid  £810  for 
the  tolls,  and  for  the  current  year  £862.  l^e  tolls  in  1904-5 
"^ere  £1,100.  Estimating  ten  per  cent,  for  prospective  increase, 
gross  receipts  were  £1,210  per  annum. 

EXPENDITUBE. 

Wages £173 

Repairs  to  barges,  boats  and  roads    162 

Bates  and  taxes     21 

Easement  on  the  foreshore    1 

Clerk's  salary     45 

Insurance      4 

Sinking  fufid  for  barges  (£1,200),  life  40  years,  3  per 

cent ....« ^ 16 

T»itto.  small  boats  (£100),  ton  yea>rs'  life,  3  per  cent.  9 

"Working  expenses,  etc 50 

£481 

At  30   rears'   purchase      - £21,870 

.    Snndry  receipts.  £20,  at  20  years'  purchase     200 

£22.070 
Ten    per  cent,   for  compulsory    purchase       2207 

£24,277 
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Mr.  James  Percy,  Ealing,  chadrmaiL  of  the  G^iieral  Estates 
Company,  Limited,  who  held  twenty-two  shares  out  of  the 
«ixty  shares  in  the  Littlehamipton  ferry,  said  he  had  been 
lessee  of  the  ferry  since  1899  'I'he  receipts  of  the  Upper  and 
Lower  Ferries  were,  in  1902-3,  £1,007  6s.  8d.  ;  1903-4,  £1,003  ISs. 
lid.  ;  and  1904-5,  £1,100  Is.  7d.  He  could  afford  to  give  £700 
per  annum  net  for  the  ferry  and  pay  working  expenses,  rates  and 
taxes  out  of  the  tolls.  Thirty  years'  purchase  he  estimated  a  fair 
price  and  would  like  to  buy  the  ferry  at  this  rate. 

Mr.  Wm-  Herbeirt  Peicy,  CJiiswiok,  son  of  the  previous 
witness,  gave  in  detail  tigures  bearing  out  the  opening  statement 
^of  counsel.  Between  Arundel  Bridge  and  the  8ea>  the  ferry  was 
practically  an  absolute  statutory  monopoly,  and  the  tolls  were 
not  rateable.  In  1877-8  the  tolls  from  Lower  Ferry  were  £15. 
In  seiven  years  they  had  increased  to  £77,  or  440  per  cent.,  and  ' 
they  were  now  ±"414,  or  another  four  hundred  increase.  The 
tolls  the  previous  year  were  £1,100  3s.  7d. ;  adding  ten  per 
-cent,  for  prospective  increase,  the  total  was  £1,210,  and  de- 
ducting £399  estimated  expenditure,  there  remained  a  total 
income  of  £811,  whicfh  should  be  redeemed  at  thirty  years' 
purchase  in  his  opinion. 

Mr.  Ernest  R.  Cooper,  solicitor  to  the  River  Blythe  Ferry 
Company,  said  their  ferry  was  in  1899  converted  into  a  steam 
ferry  at  a  cost  of  £111.  The  total  taken  for  tolls  in  the  previous 
year  was  £396,  and  the  working  expenses,  repairs,  etc,  averaged 
•during  the  last  four  years  £170,  and  since  conversion  they 
had  paid  a  dividend  of  twenty  per  cent.  He  thought  the  Little- 
hampton  Ferry  could  be  worked  under  similar  conditions  and 
at  less  expense  than  at  present. 

Mr.  W.  H.  Elwell,  said  the  population  of  Littlehampton 
in  1891  was  5,672.  In  1901  it  had  increased  to  7,363.  or  by  32 
per  cent.  The  inhabited  houses  during  the  same  period  had 
increased  from  1.127  to  1,504,  or  34  per  cent.  Bognor  had  in- 
-creased  in  the  same  proportion.  In  1891  the  population  was 
4,621  and  the  inhabited  houses  923 ;  in  1901  it  was  6,180  and 
1,210  respectively,  or  increases  of  33  and  31  per  cent.  Both 
places  were  visited  yearly  by  large  and  increasing  numbers  of 
visitors.  He  estimated  the  receipts,  with  ten  per  cent,  added 
for  future  increase,  at  £1,200.  After  providing  for  working 
expenses,  depreciatiom,  ifeto.,  he  ectimaied  the  IbtaJ  working 
expenses  at  £481  per  annum,  leaving  a  net  return  £729,  which, 
at  thirty  years'  jwirchase,  wop.ld  amount  to  £21,870. 

Mr.  George  Oliver,  contractor,  Littlehampton,  said  the  roads 
were  in  good  condition  and  the  sea  was  not  washing  away  the 
road  at  the  Rustington  end.  He  did  not  anticipate  the  inroads 
of  the  sea  would  affect  the  Rustington  Road,  for  there  was  a 
quantity  of  shingle  on  the  beach  which  covered  the  gzoynee 
-almost  entirely 

Corroborative  evidence  was  given  by  Mr.  Alfred  Edward  Carey 
M.Inst. C.B.,  F.G.S. 

Mr.  Wm.  Beldam.  Littlehampton,  derk  and  surveyor  to  the 
Ferry  Trustees,  gave  evidence  as  to  the  letting  of  the  ferry 
tolls,  which  rose  from  £450  in  1899  to  £862  in  1905.  The  lessee 
found  his  own  collectors,  the  trustees  finding  the  labour  for 
working  the  ferry,  keeping  up  the  roads,  etc.  He  did  not  con- 
sider this  an  economical  way  of  managing  the  ferry.     The  trustees 
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had  to  repair  ttie  roads  to  the  ferry,  and  these  were  maintained 
in  an  eflQcieiit  nanrer  for  the  pnrpoee.  They  were  not  up  to 
the  standard  of  the  district  roads,  which  were  veay  excellent. 
The  average  expenditure  on  roads  for  the  past  seven  years  waa 
£56  per  annum  and  £5  per  annum  paid  the  Ooancil  for  repairs. 
The  nominal  capital  was  £3,000  in  £50  ^areo,  but  the  sub- 
scribers had  increased  this  amount  by  paying  off  certain  mert- 
gages.  which  needed  an  addition  of  £36  per  share,  so  that  the 
sum  paid  was  £86  per  share.  In  1004  he  received  a  letter  from 
Mr.  Shelley,  clerk  to  the  Urban  District  Ckmncil.  Littlehampton, 
pointing  out  the  desirability  of  erectiui?  a  bridge  and  intimating 
that  as  the  rights  of  the  trustees  would  rec^uive  to  be  dealt  with, 
the  Onincil  asked  what  terms  the  propnetorB  would  take  for 
their  powers  and  rights.  He  wrote  in  reply,  not  having  dis- 
covered at  that  time  the  facts  he  knew  to-da^  that  he  felt  sure 
and  thou^t  he  (Mr.  Shelley)  might  fairly  and  safely  reckon  that 
£4,000  clear  would  be  required  l^  the  proprietors.  When  he 
wrote  that  letter  he  had  not  consulted  the  subscribers  in  any 
way.  The  letter  was  never  brought  before  the  trustees.  He  saw 
Capt.  Hill  and  sixxke  to  him,  and  the  letter  was  answered  within 
ten  minutes.  Chi  September  5  he  received  a  letter  asking  for  the 
shaireholders'  authority,  and  he  wrote  informing  the  Oouncil 
that  he  did  not  feel  justified  in  complying  with  their  request  and 
stating  that  he  did*  not  know  that  the  shareholders  desired  to 
sell,  the  majority  of  shares  were  held  by  persons  who  had  not 
any  interest  m  Littlehampton,  and  they  would  naturally  require 
full  value  for  their  shares  as  from  the  point  of  compulsoiy 
sale.  Continuing,  witness  stated  that  in  addition  to  other 
property,  the  shareholders  had  two  houses  at  the  ferry,  one  of 
which  he  valued  at  £250  and  the  other  at  £75  or  £100.  The 
ferry  barge  was  iron  and  was  purdiased  in  1883  at  a  cost  of 
£900.  It  was  in  very  good  oondi'tion  now.  They  paid  the  Com- 
missioners of  Woods  and  'Forests  Is.  per  annum  rent  for  the 
steps  on  the  east  side,  but  should  this  lease  ever  be  revoked, 
they  could  move  to  another  spot  adjacent  wheie  there  was  a 
right.  They  paid  £1  per  annum  for  the  access  to  the  Lower 
Ferry  but  in  this  case  also  there  was  a  right  to  cross  the  river 
bank,  and  steps  were  put  in  to  prevent  the  wearing  of  the 
bank  only.  During  the  post  year  116,000  persons  had  been 
carried  by  the  Lower  Ferry.  There  was  no  liability  in  the  Act  to 
maintain  the  ^i^ynes.  They  were  liable  for  the  roads  only, 
and  maintained  the  groynes  to  save  expense  with  re«rard  to  the 
Toada  When  he  wrote  stating  £4,000  as  the  price  of  the  share- 
holders' property  he  happened  to  meet  Capt.  Hill  sjt  the  time  he 
received  the  Council's  letter.  He  thought  there  was  no  inten- 
tion to  purdiase,  and  said  "Shall  I  say  £4,000."  Capt.  Hill 
said  yes,  and  it  was  all  done  in  a  moment.  In  the  letter  referred 
to,  he  wrote  that  it  was  not  thought  desirable  to  apply  to  the 
proprietors  to  know  what  they  would  accept  without  a  purchaser 
being  in  view.  He  never  dreamed  that  the  Corporaticm  were 
going  to  purchase  at  all. 

Mr.   Ralph  Staples  Ellis  gave  his  valuation  of  the   ferry  as 
foUows :  — 
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ToUfl  in  190«     ..";.    iBUOO   3   7 

Deduct   outgoings       «>399 

Sinking  fund    g 

Oontingencie*       _50        471    0   0 

Net  income     ,^g9   3   7 

At  30  yean'  purchase    18,870   0   0 

Add  for  compuisory  sale  and  future  increase    3,774   0   0 

£22.644    0    0 
Add    adYertisements    and    sundry    receipts    per 

annum *lg 

At  20  years'  purchase     200 

Compulsory  sale,  10  per  cent ^        220   0   0 

Total     i'22.864    0    0 

In  his  opiniKMi  the  full  eaxning  capacity  of  the  ferry  had  not 
been  readied,  and  the  fact  that  it  wa*  a  statutory  monopoly  he 
regarded  as  an  important  jwint.  In  1899  the  total  of  the  tolls 
was  £436,  avd  in  the  first  year  of  Mr.  Perc/s  maiua^ement  it 
had  jumped  to  f832.  He  did  not  think  this  abnormal  con- 
sidering his  improved  methods.  One  of  the  bases  of  his  valuation 
was  destnictiooi  of  income.  He  was  not  aware  that  in  the  case 
of  the  "Great  Eastern  Railway  v.  London  Ck>unty  Council,"  de- 
struction of  income  had  only  been  placed  on  a  lOi  years*  basis, 
instead  oi  30,  as  in  this  case.  If  it  were  so  he  did  not  know 
that  it  would  affect  this  case.  He  did  not  know  the  circum- 
stances, which  might  be  very  different. 

By  Mr.  Clease :  It  was  upon  an  assured  income.  You  have 
valued  the  shares  at  £314  per  share.  Do  you  know  that  the 
biggest  amount  ever  given  for  them  was  £75  per  share,  and  that 
some  were  sold  as  low  as  £52  ? 

Witness :  I  am  basing  their  value  upon  the  income  made. 

Mr.   Lloyd,   for  the  Urba.i  District  Council,  called 

Mr.  Wilde,  chartered  accountant,  senior  partner  in  the  firm 
of  Messrs.  Wilde  and  Ferguson  Davie,  chartered  accountants, 
61J^,  Fore  Street,  F.C.  who  stated  that  he  had  examined  the 
books  of  the  trustees  for  a  period  of  seven  years  from  1898, 
and  he  found  that  the  total  amount  reoeived  by  the  trustees  in 
respect  of  tolls  for  that  period  was  £4,894 ;  £44  was  received  for 
use  of  the  hard;  £20  5s.  from  the  post  office  for  six  years' 
rent  of  poles,  etc.^  making  a  grand  total  of  £4,658  8s.  This 
gave  an  avera^  for  the  seven  years  in  respect  of  amounts  re- 
ceived by  the  trustees  for  tolls  of  £656  per  annum ;  £6  for 
use  of  hard,  and  £3  per  annum  for  post  office  rent ;  total,,  £665. 
During  the  same  period  the  amount  paid  for  wages  was  £2,009  7s. 
2d.,  the  average  per  annum  being  £287  Is.  Id.  ;  the  average  coal 
oonsrumptioai  was  178.  per  annum ;  repairsi  for  maintaining 
ferry  and  boats,  £653  lis.  Id.,  or  £93  7s.  4d.  per  annum ;  road 
and  upkeep  of  roads,  £282  Is.  9d.  for  the  seven  years,  £40  58. 
lOd.  per  annum ;  upkeep  of  groynes  during  same  period,  £146 
68.  7d.,  average  £8  lis.  7d.  ;  miscellaneous  expenses,  £i21  6s. 
3d.,  average  per  aniiuum,  £3  Os.  Id.  ;  rates  and  taxes,  eta,  £237 
Os.  lOd.,  average,  £33  17&.  4d.  ;  treasuirer,  £5  58.  per  annum  ; 
surveyor,  £10  per  annum;  clerks'  bills  and  petty  expenses, 
£182  2s.  8d.,  average  £26  Os.  5d. ;  auctioneer's  salaiy,  £5  58., 
average  158. ;  total  expenditure  for  seven  years,  £3,709  18s. 
3d.,  average  annual  expenditure,  £529  198.  8d.     He  had  tabulated 
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ATailable. 

Paid. 

1898 

£217 

£195 

1899 

£190 

£180 

1900 

£82 

£75 

1901 

£139 

£135 

1902 

£174 

£165 

1903 

£155 

£165 

1904 

£202 

£195 

the  annual  receipts,  expenditure  and  balance  from  1898  as 
follows :  — 

From  June  1898,  to  June,  1905. 

Beoeipts.  PaymentB.  Balance. 

£655  £530  £135 

From  June,   1900.  to  1905. 
£751  £569  £182 

From  June,  1902,  to  1905. 
£820  £618  £202 

There  had  been  no  allowance  for  depreciation,  renewals  or  pesen'e 
fund  for  repair  of  noads  and  groynes.  The  amount  available- 
for  dividends,  including  balances  brought  forward,  the  amounts 
paid  and  the  balance  remaining  for  the  seven  years  were  as 
follows :  -  - 

Balance. 

£22  6  10 

£10  0    0 

£7  0    0 

£4  0    0 

£9  0    0 

deflcieocy   £10  0   0 

balance     £7  0   0 

The  average  dividend  in  seven  years  was  £158  lis.  5d.,  or  equal 
to  5^  per  cent,  on  a  capital  of  £3,000. 

Cross-examined:  His  figures  were  amounts  actually  received 
by  the  trustees,  not  the  totals  of  tho  tolls  paid.  If  the  total 
tolls  in  the  time  mentioned  had  exceeded  £11,000  there  would  be 
difference  indicated  in  the  total  receipts  from  the  ferry  as  given 
by  himself.  He  took  his  figures  from  the  trustees'  books,  and 
they  referred  to  an-oonts  received  by  them. 

Mr.  John  Harvey,  J.P.,  C.C,  vice-chairman  of  the  Port  Com- 
missioners of  Littlehampton,  and  ship  builder,  gave  evidence  to 
the  eff(H:t  that  in  six  oi  seveii  years  a  new  barge  would  be  re 
quired 

Capt.  Wm.  Sewell.  harbour  master,  Littlehampton,  spoke  a» 
to  the  ferry  approaches.  On  the  west  side  of  the  golf  ferry  there 
was  a  raised  tiack  'Hie  land  belonged  to  the  Duke  of  Norfolk. 
There  was  no  tow  path  there  or  public  path  but  there  was  a 
track.  It  would  b©  impossible  to  work  the  ferry  with  less  than 
four  men.  The  sea  when  a  S.-W.  wind  was  blowing  washed 
away  the  bank  at  the  end  of  the  Rustington  Road,  and  a  great 
deal   i)f   it  had  gone   of   late  yeairs. 

By  Mr.  Balfour  Browne :  He  had  known  the  path  referred  to 
all  his  life,  and  had  used  it  as  a  boy,  but  not  as  a  public 
path.  The  public  had  u&ed  it  during  all  this  time  without 
interruption  as  he  had  done.  There  were  seveial  banks  of  sand 
creatting  shoal  wat-r  oi^  the  beach  at  the  Rustington  Road  end, 
and  these  protected  the  shore  to  a  certain  extent. 

Mr.  Henry  Bail,  surveyor  of  highways  for  the  East  Preston 
Rural  District  Council,  gave  evidence  as  to  the  state  of  the  roads 
which  have  to  be  naintained  by  the  Ferry  Trustees,  and  stated 
that  it  would  cost  £1.596  to  put  them  in  proper  repair.  There 
should  be  an  ainnual  apportionment  of  £150  to  keep  the  roads  and 
groynes  in  order. 

By  Mr.  Balfour  Browne :  If  persons  had  to  maintain  a  road 
only,  and  that  road  was  a  shinele  road,  he  would  repair  it  with 
shingle.  His  estimate  of  making  up  those  roads  and  maintaininsr 
them  w^as  made  in  view  of  an  arrangement  between  the  Council 
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and  the  Littlehan  pton  Ccuncil,  wherby  his  Council  undertook 
not  only  to  make  up  the  roads,  but  also  to  maintain  them  for 
ever. 

Mr.  Balfour  Brown»  sui^ested  to  witness  that  £1,247|  the 
cost  of  making  up  the  roads  in  his  district  was  ia  small  sum  to 
undertake  a  liability  of  £150  per  annum  for  ever. 

Witness  said  he  wished  he  could  have  made  his  OcunciJ  be- 
lieve that.     He  wanted  tiiem  to  ask  more. 

Mr.  R.  F.  Grantham  gave  evidence  as  to  the  effect  of  the  inroads 
of  the  sea  at  the  Rustington  end  of  one  of  the  roads.  It  was 
such  that  a  very  substantial  sum  would  have  to  be  expended  there 
shortly  upon  iv.pairs,  etc 

Mr.  Arthur  Lynn  Ryde  said  that  taking  the  value  of  tlie  shares 
86  sol  J  in  ohe  open  market,  with  ten  per  cent,  added  foj  com 
pulsory  sale,  he  estimated  the  value  of  the  undertaking  at 
£3,465,  though  he  did  not  attach  a  great  deal  of  importance 
to  this.  Another  way  of  arriving  at  fn  estimate  was  the  capitali- 
sation of  the  dividend.  The  highest  dividend  ever  paid  be- 
tween 1899  and  1905  was  £3  5s.  per  share.  Considering  the 
insecurity  of  tJi*?  undertaking,  be  wae  of  opinion  that  16?,  with 
ten  per  cent,  ai  led,  would  be  a  fair  capitalisation,  and  this  gave 
a  value  of  £3,57& 

"By  Mr.  Balfour  Browne:  Hs  besed  his  opinion  upon  the  un- 
stable natuT>e  of  the  investment  frum  the  fluctuation  of  the  profits, 
and  did  not  consider  the  ferry  was  protected  by  statute  m  that 
the  golf  club  might  at  any  time  erect  a  bridge  over  the  river.  He 
did  not  think  they  would. 

Mr.  Samnel  Walker,  takings  the  average  profits  of  the  last 
three  yoars  at  £202  upon  a  16p  years'  purchase,  estimated  thd 
ferry  undertakinj?  at  £3,367 ;  with  ten  per  cent,  added  for  com- 
pulsory  %ale,  it  was  £3,703. 

Th<?    Arbitrator  f  warded  £8,415. 


EARL   WILTON  V.   MANCHESTER   CORPORATION. 

Sir  John  EoUeston,  P.P.S.I.,  Umpire. 

190e-April  10, 28,  June.]  r  Eiitates  Qazette,"  April  14, 28,  June  2, 1906. 

Compensation — Land  acquired  by  corporation  for  water 
reservoir. 

This  was  a  claim  for  ooimpenfiation  in  respect  of  the  acquiai- 
iion  by  the  Corporation  of  some  seventy  acres  of  land  on  the  north 
side  of  Heaton  i^ark,  which  they  had  already  acquired  from  Earl 
Wilton,  for  the  purposes  of  erecting  a  reservoir  thereon,  the  posi- 
tion being  some  five  miles  from  Maachester. 

The  Earl  of  Wilton  was  represented  by  Sir  Edward  Boyle,  Bart., 
K.C.,  M.P.,  and  the  Hon.  R.  W.  Coventry,  K.C.  (instructed  by 
Messrs  Grover,  Humphreys  and  Son,  Temple) ;  and  the  Corpora- 
tion by  Mr.  Balfour  Browne,  K.C,  and  Mr.  G.  Suttom,  K.C. 
(instructed  by  the  Town  Clerk  of  Manchester,  Mr.  W.  Henry 
Talbot). 

Sir  Edward  Boyle  said  this  was  an  arbitration  as  between  the 
Lord  Mayor  and  citizens  of  the  city  of  Manchester  and  the  Earl 
of  Wilton  as  to  the  value  of  seventy  acres  of  land.    It  was  part  of 


Digitized  by 


Google 


264  DIGEST    OF    LAW    AND 


the  estate  of  the  Earl  of  Wilton  ajid  portion  originally  of  Heaton 
Park,  which  had  been  acqaired  by  tne  Coiporation.  The  rapid 
advance  in  the  value  ol  properties,  includmg  land  oataide  the 
city  of  Manchester,  was  well  known  to  all,  and  land  in  that 
locality  was  now  fetching  some  £700  an  aero.  Some  years  ago 
the  property,  including  the  park,  was  offered  for  sale  l>y  auction, 
and  was  bought  in  at  a  reserve  price  of  £275,000.  It  was  after- 
wards bought  by  the  Ck)rporation  for  £230,000.  One  of  the  chief 
arguments  of  the  Corporation  during  the  negotiatiosLs.  for  the 
purchase  of  the  park,  was  "  not  the  price  we  pay  you,  but  how  a 
public  park  dedicated,  for  all  time,  with  tramways,  approaches 
and  impro/ements,  which  its  acquisition  will  bring  will  benefit 
you.  It  will  revolution  se  ths  value  of  the  r^mainingr  land."  That 
was  the  ai^ument  used  to  them  when  the  Corporation  were  pur- 
chasing the  land.  It  was  an  argument  which  appealed  to  them 
very  much  and  induced  them  to  sell  the  land  for  £300  or  £400  an 
acre,  believing  that  they  were  getting  something  far  more  valuable 
than  the  purdiase  money  in  having  an  open  park,  dedicated  to 
the  public  for  all  time,  in  the  midst  of  their  surrounding  property. 
Then,  again,  under  the  agreement  as  to  the  purchase  of  the  park, 
the  Coi*porcition  undertook  to  make  a  road  whioh  would  be  of 
the  greatest  b.mefit  to  his  land  and  its  development,  another  result 
being  that  two  ^ood  approaches  would  be  obtained.  The  sale  of 
this  seventy  acres  now  would  cause  the  road  to  the  remaining 
land  to  be  serpentine  in  chairacter,  and  the  entranoo  to  their  land 
would  be  injuriously  affected.  This  land,  which  it  was  now 
sought  to  take,  had  a  magnificent  view  over  the  whole  of  the 
adjoining  park,  and  the  bulk  they  considered  the  most  attrac- 
tive part  of  the  estate  and  would  readily  have  been  built  over 
and  dotted  about  with  little  houses.  The  beautiful  view  would 
be  cut  off  by  these  seventy  acres  being  between  their  frontages  and 
the  park,  where  the  good  roods  and  tramways  ran.  When  they 
looked  at  the  large  populations  round  this  estate,  the  facilities 
offered  by  getting  to  it  by  electric  cars  tramways,  and  such  like 
modes  of  locomotion,  they  would  see  that  this  estate  was  essen- 
tially one  for  building  development.  It  was  only  recently  that 
this  motor  traffic  had  come  into  existence,  and  this  district  waa 
more  or  less  honeycombed  by  tramways.  Even  these  were  being 
somewhat  discarded  by  the  advent  of  great  motor-'buses  which 
could  bring  people  from  Bolton,  Salford,  Preston,  Bury  and  Ash- 
ton-under-Lyne  in  a  very  short  time,  and  from  Manchester  in 
a  few  minutes.  Manchester,  with  three  and  three-quarter  mil- 
lion of  inhabitants,  was  three  and  a  quarter  miles  distant ;  Sal- 
ford,  with  a  quarter  of  a  million,  about  the  same  ;  and  Bolton, 
Bury  and  other  large  towns,  not  much  farther.  In  fact,  there 
was  a  number  of  large  towns  within  a  radius  of  seven  miles  whose 
inhabitants  attended  and  frequently  visited  this  public  park. 
The  presence  ol  the  park  in  the  centre  of  a  large  number  of  de- 
cidedly populous  towns  afforded  an  opportunity  of  developing 
the  land  in  question  which  a  few  years  ago  could  never  have  been 
obtained.  Sir  Edward  Boyle  referred  to  the  price  of  32  acres  of 
Und  sold  from  the  estate  in  1894  for  £13,000.  Counsel  proceeded 
to  state  that  another  part  of  the  estate,  4a.  Ir.  6p.,  was  sold  to 
ihe  railway  company  on  the  Prestwich  side  in  1903  for  £863.  Part 
of  the  ground  was  also  let  out  into  building  leases  at  £29  18s. 
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per  annum.  II  land  adjoining,  and  which  was  said  to  be  in  a 
swamp,  was  valued  at  £400  per  acre  what,  he  afiked,  was  the 
value  of  land  like  this  on  high  ground  overlooking  this  beautiful 
park?  That  was  the  problem  they  had  to  decide.  The  use  of 
the  park  must  increase  the  value  of  tiie  surrounding  land  from 
their  point  of  view,  and  it  was  a  fact  that  they  had  already  brought 
the  trams  up  to  the  park  itself.  He  pointed  out  as  another  source 
of  damage  the  fact  that  if  the  Corporation  took  this  land  from 
the  Earl's  adjoining  estate,  new  farm  buildings  would  have  to  be 
erected  in  place  of  those  now  standing  on  the  land,  and  another 
item  was  for  coal.  They  knew  there  was  coal  there,  because  they 
had  found  it,  at  a  considerable  depth  admitted,  and  there  were  col- 
lieries in  the  district.  The  Corporation  seemed  to  know  this 
also,  for  in  the  agreement  the  Corporation  provided  for  the  pur- 
-cha^e  of  all  the  coal. 

Mr.  Alexander  R.  Stenning  said  that  on  the  road  on  the 
Prestwich  side  nearly  all  the  sites  along  the  main  road  had  been 
taken  up  and  fair-class  houses  erected  there.  In  fact,  there  was 
little  more  frontage  land  available  in  that  direction  for  building 
purposes,  and  really  the  next  land  of  any  extent  to  come  into  the 
the  market  would  be  this  seventy  acres.  Thero  was  a  small  piece 
of  glebe  land  which  was  going  to  be  laid  out,  but  the  Earl  of 
Wilton  was  patron  of  the  living,  and  to  some  extent  would  have 
a  voice  in  its  development.  On  the  other  side  of  the  estate  at 
Rhode©  building  developments  were  going  on.  Also  at  Simister 
Lane  on  the  high  ground,  buildings  had  been  erected  and 
others  were  being  erected.  The  Earl  had  constantly  resided  at 
Heaton  up  to  1896,  he  believed,  and  the  fact  that  Heaton  Park 
was  now  dedicated  to  the  public  greatly  benefited  the  develop- 
ment of  Lord  Wilton's  land.  The  fact  that  the  park  had  taken 
a  large  portion  out  of  the  estate,  and  that  there  was  a  demand 
for  building  land,  made  that  which  remained  more  eagerly  sought 
after  and  enhanced  its  price.  Again,  the  park  would  be  open 
for  ever^  and  intending  purchasers  would  know  their  outlook 
for  all  time.  The  land  sought  by  the  Corporation  was  suitable 
for  a  better  class  of  residents'  houses,  some  of  from  £25  to  £30 
per  annum,  and  others  up  to  £50  pc^r  annum  might  be  erected  upon 
the  main  road,  the  old  Bury  Road.  Some  of  the  property  would 
be  suitable  for  smaller  class  of  houses.  If  the  estate  was  allowed 
to  go  on  in  the  ordinary  way  it  would  develop  from  Prestwich 
and  Rhodes.  The  effect  of  taking  away  this  land  would  be  that 
the  remainder  of  the  estate  would  have  to  be  approached  by  a 
oircuitous  road,  which  would  retard  development  for  a  number 
of  years.  They  might  get  an  odd  house  or  two  put  up,  but  it 
would  not  develop  as  it  would  do  if  left  in  Lord  Wilton's  handu. 
The  absence  of  straight  roads  would  be  detrimental.  The  land 
was  sloping  towards  the  park  and  directly  overlooking  it,  and 
the  beautiful  trees,  etc.,  a  great  advantage.  The  area  of  seventy 
acres  he  had  divided  into  two  sections,  one  of  forty  acres  and  the 
other  of  thirty  The  forty  acre©  he  valued  at  £600  an  acre, 
£24,000;  and  the  thirty  acres  at  £12,000.  The  price  of  land 
was  determined  by  the  kind  of  house  erected  on  the  land  and  the 
rentals  to  be  obtained  and  he  had  also  taken  into  account  the 
actual  rental  of  premises  and  leases  on  the  land  at  the  present 
time.     Valuing   the  ground   rents   at  2W.   per  square  yard,    at 
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twenty- five  years'  purchase,  he  estimated  it  at  i^l,250  an  acre. 
The  land  soldJiO  the  railway  company  he  ascertained  had  been 
purchased  at  £800  an  acre,  and  thia  fact  assisted  him  in  arriving 
at  a  conclusion  as  to  the  value  of  the  land  He  had  added  ten 
per  cent,  for  compulsory  purchase,  £3,600.  Then  the  Corporation 
were  taking  the  farm  buildings,  and  it  would  be  necessary  to- 
erect  ne^  buildings  in  their  place.  For  this  he  estimated  £2*500. 
The  result  of  placing  the  reservoir  and  tliia  block  of  deserted 
land  in  front  of  the  adjoining  hundred  acres  would  undoubtedly 
adversely  affect  it,  and  he  estimated  the  damage  in  this  case  at 
£75  per  acre,  or  £7,600  for  severance.  He  had  been  told  by  a 
coal  expert  that  the  value  of  the  coal  was  £7,000,  making  a  grand 
total  of  £66,600. 

In  reply  to  a  question,  Mr.  Humphrey  stated  that  there  re- 
mained some  two  thru'sand  acres  in  the  district  for  development. 

Mr.  Balfour  Browne  :  Then  there  is  still  a  large  amount  of  land 
to  be  developed"? 

Witness  :  There  is  still  a  large  quantity  of  land  to  be  developed. 
He  was  not  aware  until  then  that  the  Manchester  Oorporation 
were  at  present  using  a  part  of  the  park  fur  the  puzposes  of  a- 
reservoir.     In  his  opinion  it  had  spoiled  the  estate. 

Mr.  Balfour  Browne  said  that  if  x>eople  took  houses  in  front 
of  the  park  and  thought  it  was  going  to  be  a  park  for  all  time 
they  would  be  doing  a  very  foolish  thing. 

Further  cross-examined,  witness  said  he  understood  that  certain 
land  not  used  was  to  revert  to  Lord  Wilton.  That  amount  was 
not  subtracted  in  his  estimate.  He  had  to  deal  with  the  seventy 
acres.  He  had  valued  a  good  deal  of  land  in  the  district.  The 
only  way  he  could  ascertain  the  values  was  by  enquizy  from 
persons  who  actually  dealt  with  properties  in  the  district.  He 
coiisiderei  the  development  was  deferred  from  the  fact  that  instead! 
of  being  able  to  cut  up  the  land  as  he  desired  the  claimant  would 
now  have  to  run  a  circuitous  road  over  property  over  which  he 
had  no  control,  and  would  further  have  the  open  land  between  the 
houses  and  the  main  road  for  a  very  considerable  distance.  He 
thought  after  taking  off  landlords'  charges  for  widening  roads, 
sewers,  etc.,  he  oould  obtain  £1,200  an  acre  for  the  land.  If 
there  was  ooal  there  it  would  be  at  such  a  depth,  he  believed,  that 
it  would  not  affect  the  land  by  subsidence. 

Mr.  Howard  Martin  said  the  advent  of  tramways  had  exercised 
and  produced  a  marked  effect  on  the  habits  of  populations  in  our 
towns,  and  the  habit  was  increasing  everywhere  of  persona  living 
apart  from  their  work.  He  had  had  to  lay  out  an  estate  recently 
at  the  terminus  of  a  tramway,  and  there  the  first  six  acres  were 
taken  at  once.  The  presence  of  a  park  at  this  spot  would  prove 
an  addition  attraction.  Referring  to  the  purchase  of  Heaton 
Park  at  £344  an  acre,  he  stated  that  600  acres  were  purchMed, 
but  of  this  there  was  but  63  acres  of  frontage  His  estimate  was 
70  acres  at  £600  an  acre,  £35,000 ;  10  per  cent,  for  compulsory 
purchase,  £3,500 ;  re-building  farm  buildings,  £2,300 ;  deprecia- 
tion of  78  acres  adjoining  land,  at  15  per  cent.,  £4,100 ;  total 
£45,000 ;  less  £175  tenants'  compenflation ;  net  total  £45,725. 

Mr.  Robt.  Evans  estimated  the  value  of  the  seventy  acres  at  £500 
an  acre,  £35,000;  ten  per  cent. for  compulsory  purchase,  £3,500; 
re-building  farm  buildings,   £3,300 ;   depreciation  for  severance 
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on  about  one  hundred  acres,  at  £350  an  acre,  at  15  per  cent, 
£5,250;  minerals,  he  took  the  experts'  figures,  £7,000;  total 
£54,050. 

Mr.  Henry  Hunter  Campbell,  mining  engineer,  stated  that  in 
1905  a  bore  hole  was  made  in  the  neighbourhood  of  the  site  in 
search  of  coal.  The  hole  was  sunk  to  a  depth  of  790  yards,  and  at 
684  yards  2ft.  7in.  coal  was  found.  It  was  a  narrow  seam,  but 
from  the  constituents  of  the  soil  at  the  top  of  the  seam  and  the 
floor,  he  was  of  opinion  that  it  was  similar  to  the  seams  in  the 
neighbourhood.  He  was  of  opinion  that  at  greater  depths  there 
would  be  similar  coal  found  to  that  in  pits  worked  in  the  ad- 
joining district.  There  was  not  the  slightest  doubt  that  there 
was  coal  there,  and  pinkinc  to  a  depth  of  1,150  yards  he  would 
expect  seams  to  realise  31ft.  of  coal.  Taking  the  31ft.  of  coal 
for  seventy  acres,  and  allowing  ten  per  cent,  for  faults  which  was 
usual,  he  had  deducted  seven  acres  for  workings,  etc.,  calculating 
upon  a  basis  of  63  acres.  This  worked  out  at  6d.  per  ton  profit, 
deferred  in  working  for  wriods  of  35  years  and  25  years  re- 
spectively, according  to  his  estimation,  at  a  value  of  £6,597. 

Mr.  Balfour  Browne  said  witness  only  had  31ft.  at  a  depth  of 
1,197  yards,  and  he  assumed  coal  at  the  distances  stated,  but 
nothing  had  been  done  since  1895.  The  Whittaker  Bridge  and 
Allen  Green  Collieries  in  the  neighbourhood  had  been  abandoned, 
but  the  Whittaker  had  been  worked  out.  If  he  were  going  to 
work  this  coal  he  would  do  so  through  Lord  Derby's  pits. 

Sir  John  RoUeston :  I  understand  that  in  the  bore  hole  you 
found  no  workable  coal. 

Witness  said  they  found  a  llin.  seam.  He  formed  an  opinion 
as  to  the  coal  beneath  from  the  surrounding  circumstances. 

Mr.  Wm.  Whinnerah,  surveyor  for  the  Earl  of  Wilton,  who  had 
got  out  plans  for  the  new  buildings  which  would  be  required, 
estimated  them  at  £3,260. 
Mr.  Balfour  Browne,  for  the  Corporation,  called 
Mr.  T.  T.  Wainwright,  who  stated  that  with  regard  to  the  farm 
buildings  that  they  were  apparently  erected  originally  for  the 
purposes  of  a  breeding  farm,  and  the  new  buildings  now  required 
for  a  farm  of  102  acres  would  not  be  of  anything  like  such  an 
extensive  character.  Taking  this  land  as  it  at  present  existed, 
there  were  no  facilities  whatever  for  calling  it  building  land  in 
the  ordinary  sense  of  the  term.  The  road  approaches  were  in- 
efficient and  the  cost  of  making  a  road  from  the  Earl's  own  land 
to  this  ground  would  be  so  enormous  that  it  would  be  prohibitive. 
It  would  cost  £20,000  to  make  the  road  with  Middleton  in  accord- 
ance with  the  bye-laws  of  the  Manchester  Corporation.  Then 
there  W€:re  many  diipculties  in  the  way  of  drainage,  owing  to  the 
dip  in  the  land.  He  estimated  the  cost  of  a  sewer  before  the  land 
could  be  developed  at  £2,574.  It  was  in  a  bad  district,  a  district 
which  had  never  been  developed.  Manchester  had  developed  east, 
west  and  south,  but  not  on  the  north.  With  reference  to  the 
severance  of  the  Earl's  remaining  land,  he  stated  that  this  was 
purely  agricultural  land.  In  the  part  about  £150  an  acre  was 
the  value  of  the  land  apart  from  the  grass  lands.  There  was  the 
timber,  mansion  and  estate  buildings  in  the  park,  in  addition 
to  the  ornamental  water.  The  price  paid  for  the  park  was  £334 
an  acre,  and  he  suggested  that  they  should  take  £150  an  acre 
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from  this  in  judging  the  price  of  the  land  in  question.  He  esti- 
mated its  value  at  £150  an  acre,  £10,500.  Taking  the  cost  of 
new  buildings  and  £50  for  the  necessaiy  redistribution  of  plots, 
he  valued  the  land  at  £12,464. 

Cross-examined  by  Sir  Edward  Boyle,  witoiess  said  he  under- 
stood that  land  had  been  sold  in  the  district  at  £300  an  acre. 
He  did  not  know  that  land  had  b^n  sold  on  lease  at  2id.  per 
square  yard,  but  he  had  been'  told  that  it  had  at  2d.  That 
would  average  £800  an  acre,  but  he  was  still  of  opinion  that 
the  value  of  thia  lajid  wac  £150  an  acre.  If  houses  were  erected 
on  the  land  with  a  building  frontage  of  15ft.,  he  should  pla^  a 
ground  rent  ol  30s.  per  plot  upon  them. 
Sir  Edward  Boyle :  That  is  a  value  of  £1,000  an  acre. 
Witness  said  it  made  £870,  but  it  included  other  things  beyond 
the  land. 

Mr.  T.  Silk  Wilson  said  he  would  value  this  land  as  remote 
building  land,  having  regard  to  the  fact  that  there  was  a  park 
adjoining,  and  that  it  was  accessible  by  tramways.  The  north 
side  of  Mancherter  was  not  popular,  and  it  would  be  a  very  long 
time  developing.  Taking  all  the  circumstances  into  considera- 
tion he  placed  t&e  value  of  the  seventy  acres  at  £150  an  acre. 
He  estimated  the  value  of  farm  buildings  at  £2,050,  and  his 
total  value  at  £12,464. 

Mr.  Joshua  Bury,  surveyor,  gave  similar  evidence. 
Mr.  Joseph  Dickinson  gave  evidence  as  to  the  probabilities  of 
coal  beneath  the  site.  He  said  there  were  extensive  faults  on 
either  side  of  it.  There  was  coal  beneath  the  site,  but  not  any 
workable  coal.  It  was  so  deep  as  to  be  unworkable.  Collieries 
had  been  started  near  this  site  and  had  been  abandoned.  The 
nearest  C3>lliery  to  this  land  was  two  miles,  and  between  that  and 
the  land  there  was  a  veiy  bad  drift.  He  knew  the  results  of  the 
trial  bore  holes  on  Earl  Wilton's  estate,  which  had  been  spoken 
of,  and  from  this  he  was  of  opinion  that  the  ooal  was  unworkable. 
The  workable  coal,  the  4ft.  seam,  was  at  a  depth  of  1,100  yards 
below  the  eurface  upon  the  site  of  the  bore  hole,  a  great  dis- 
ability in  getting  the  coal.  The  first  workable  seam  was  1,100 
yards,  and  the  second  1,400  yards  from  the  surface.  In  his 
opinion  and  the  opinion  of  the  Coal  Commi«ision  this  was  too 
deep  to  be  worked.  Tlie  oost  of  starting  a  pit  at  this  spot  would 
be  £200,000. 
The  Umpire  awarded  £23.805. 


MANBKE    SACCHARINE    COMPANY  V.  FULHAM  BOROUGH. 

Clerkenwell  Sessions. 

1906— May  29.]  ["  Estates  Gazette,"  June  2, 1906. 

Eating — Assessment — Factory. 

In  this  case  the  appeal  was  against  the  assessment  ol  gross 
£8,325,  rateable  £5,550,  as  fixed  by  the  Assessment  Committee, 
the  appellants  asking  that  the  same  might  be  reduced  to  the 
previous  figures,  viz.,  gross  £5,682,  rateable  £3,788.  When  the 
case  was  called  a  settlement  was  arrived  at,  viz.,  that  the  appeal 
should  be  allowed,  the  figures  agreed  to  being  gross  £7,500,  rate- 
able £5,000.     In  addition,  new  buildings,  containing  machinery, 
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that  had  been  erected  since  the  quinqacnnial  valuation,  but 
had  not  yet  come  into  rating,  were  to  be  assessed  at  gross  £2,250, 
rateable  £1,500.  The  whole  premises  to  be  in  a  provisional  list 
for  the  October  rate,  1906,  at  gross  £9,750,  rateable  £6,500.  No 
order  to  be  made  as  to  costs. 

The  counsel  for  the  appellants  were  Sir  Edward  Boyle,  Bart, 
K.C.,  M.P.,  and  Mr.  W.  (\  Ryde  (in;st;ructed  hf.  Mr.  R. 
Duncombe  Sells)  ;  and  Mr.  G.  Humphreys-Davie«  and  Mr.  Herbert 
H.  Fuller  were  the  expert  valuers  engaged. 

For  the  Fulham  Borough  Council,  Mr.  W.  O.  A.  J.  Danck- 
werts,  K.C.,  and  Mr.  Couithope  Munroe  (instructed  by  Mr.  R.  M. 
Presoott,  town  clerk)  appeared ;  and  Mr.  Frank  Eve  and  Mr. 
Geo.  E.  Nye  wers  the  valuers  engaged  for  the  respondents. 


JOHN   LEWIS  AND   CO.  V.   MARYLBBONB   BOROUGH. 

Clerkenwell  Quarter  Sessions. 

1906-Mny.]  V*  ERtates  Gazette."  June  2, 1906. 

Eating — Assessment — Shops  and  houses. 

This  was  an  appeal  against  the  asseeament  of  shops  in  the  oc- 
cupation of  the  appellant  in  Oxford  Street  and  Holies  Street, 
and  houses   in   Cavendish   Buildings. 

Mr.  Danckwerts,  K.C.,  and  Mr.  vesey  Knox  appeared  for  the 
appellants  ;  and  Sir  Edward  Boyle,  Bart.,  K.C.,  M.P.,  and  Mr. 
Ryde  for  the  respondents,  for  whom  Mr.  E.  H.  Bousfield  acted 
as  expert  adviser. 

Mr.  Danckwerts  said  the  premises  were  held  by  Mr.  Lewis,  the 
well-known  draper,  under  a  number  of  leases  at  ground  rents 
from  the  Portland  Estate,  and  naturally  the  building  of  the 
premises  had  been  divided  according  to  lease.  The  ground  rents 
of  the  Holies  Street  premises  were  £590  per  annum,  and  of  the 
Oxford  Street  premises  £540,  making  a  total  of  £1,130  per  annum. 
The  contract  for  the  buildings  in  Holies  Street  and  Oxford  Street 
amounted  to  £4/,000.  They  were  originally  assessed  at  £6,870 
gros9  and  £5,725  rateable,  and  the  respondents  raised  it  to 
£10,837  gross  and  £9,031  rateable.  The  appellants  asked  that 
it  be  reduced  to  the  old  figure. 

Mr.  W.  H.  Warner  estimated  the  area  of  the  premises  in  Oxford 
Street  and  Holies  Street  at  23,680ft.,  and  he  placed  the  rental 
value  of  land  at  23,680ft. ,  and  he  placed  the  rental  value  of  land 
at  £3,450,  buildings  £65,000,  £3,250 ;  add  10  per  cent.,  £670  ; 
total  value  £7,370  gross,  rateable  value  £6,152.  The  frontage  in 
Oxford  Street  was  not  so  extensive  as  that  in  Holies  Street  and 
the  Holies  Street  premises  not  being  in  the  front  were  of  less 
value  than  those  in  the  Oxford  Street  frontage.  He  should  con- 
sider of  the  two  premises  those  of  Messrs.  Marshall  and  Snelgrove 
were  the  better. . 

Mr.  Alfred  Thomas  Dodd,  managing  clerk  to  Mr.  Warner,  gave 
evidence  as  to  the  cube  of  the  buildings. 

Mr.  J.  H.  Townsend  Green 
Estimated  the  area  at  23,726ft..   at  6b.  8d.  per  foot,   groes 

value £7.908 

Deduct  one-Blzth     1.318 

Katable  value     £6,960 

He  estimated  the  cost  of  the  premises  at  £66,000. 
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Mr.  Lewis,  examined  by  Mr.  Danckwerts,  said  he  did  not 
pay  anything  for  premium  for  leases.  The  contracts  for  the 
buildings  were  two,  one  of  £22,336,  and  the  other  of  £25,000. 

In  reply  to  Sir  Edward  Boyle,  witness  said  he  purchased  one 
lease.  He  could  not  state  the  exact  cost  of  the  buildings  beyond 
those  given  in  the  contract.  He  declined  to  show  his  books.  Mr. 
Boyton,  one  of  Sir  Edward's  witnesses,  was  a  competitor  with 
him  in  business,  and  he  was  not  going  to  have  him  examine  his 
iMoks. 

Mr.  Danckwerts  said  there  was  circumstances  which  made 
the  appellant's  action  reasonable.  Mr.  Boyton  was  a  competitor 
in  trade  with  him,  and  without  going  into  the  circumstances  he 
•could  give  his  pergonal  assurance  that  Mr.  Lewis  had  grounds 
for  not  permitting  Mr.  Boyton  to  rummage  over  his  figures  and 
books,  and  he  thought  it  a  reasonable  objection 

Mr.  Loveland-Loveland  suggested  thrt  the  books  ought  to  be 
given  for  inspection  to  some  chartered  accountant,  who  would 
•examine  them  and  not  disclose  anything,  except  for  the  purposes  of 
the  Court. 

This  was  put  to  witness,  who  said  with  the  most  profound 
respect  to  the  Court  he  declined  to  produce  his  books. 

sir  Edward  Boyle  pressed  the  point  as  to  the  books  beine  pro- 
duced for  examination,  and  in  the  event  of  a  refusal  asked  that 
the  appeal  be  dismissed. 

The  Court  considered  the  point,  and  the  Chairman  asked  Sir 
£dward  to  call  his  witnesses. 

Mr.  E.  H.  Bousfield  gave  the  following  figures :  — 

Property.  Area.  Price  Groea. 

Super  feet,  per  foot. 
Oxford  Street.— Nos.  278-288,  including  28, 

Holies  Street      4.020  10    0  £4,020 

Hollefl  Street.— Nos.   22-27      10.788  0    7    6  4  045 

Nos.  18-21    5,500  0    5    0  1.375 

Cavendish    Buildings— No.  6      3.576  0    2    6  447 

1:23,994  £9.887 

Taking  £23.884  at  88.  3d.  per  foot  they  would  arrive  at  a  gross 
of  £9.853  and  rateable  of  £8.210. 

If  the  premises  were  let  to-day  in  the  open  market  they  would 
Tealise  £10,000  per  annum,  the  tenant  upholding  and  maintaining. 

By  Mr.  Danckwerts  :  The  premises  would  readily  let  at  £10,000, 
tenant  upholding  and  repairing.  He  had  examined  probably  the 
whole  of  the  large  busiJiess  premises  for  the  purposes  of  the  valua- 
tion from  the  Oxford  Music  Hall  westwards,  and  also  to  the  north. 
The  valuation  placed  upon  Evans's  came  out  at  8s.  3d.  per  foot, 
the  same  as  in  this  case.  Questioned  as  to  rent  and  rental  value, 
he  was  asked  by  Mr.  Danckwerts  if  rent  and  rental  value  were  not 
the  same. 

Witness :  No,  rent  is  something  you  mav  put  into  your  pocket, 
Tental  value  is  something  you  might  like  to. 

Mr.  G.  H.  Brougham  Glasier  placed  the  buildings  at  one  million 
five  hundred  thousand  cubic  feet,  and  estimated  the  gross  value 
at  £10,127,  and  rateable  at  £8,440.  His  total  value  for  the 
building  was  £85,000. 

Mr.  James  Boyton  stated  that  he  had  been  engaged  in  numerous 
ratine  appeals  in  connectio»n  with  Oxford  Street,  and  had  dealt 
probably  with  more  property  in  Oxford   Street  than  any  other 


Digitized  by 


Google 


ARBITRATION  CASES.  271 

gentleman  in  the  profession.  He  valued  the  premises  of  Mr. 
Lewis  at  £10,418  gross.  He  was  confident  that  if  he  had  these 
premises  to  let  he  could  get  £10,000  for  them  as  rent,  and  a  tenant 
who  would  take  it  off  Mr.  Lewis's  hands  immediately. 

By  Sir  Edward  Boyle :  The  valuation  in  this  case  had  also 
been  reduced  bv  the  Assessment  Committee  before  coming  here, 
from  £10,837  to  £9,862. 

Mr.  Fredi.  Cowdry,  clerk  to  the  borough's  solicitops,  was  called 
to  show  that  the  appellant  had  been  served  with  a  subpcana  to 
produce  his  books,  etc,  but  it  appeared  that  he  served  it  on  an 
Assistant  who  was  sent  to  Mr.  Lewis  with  a  message  that  he  was 
there,  and  who  returned  to  say  that  he  was  was  to  give  him  the 
subpoena,  and  Mr.  Lewis  would  attend  to  it. 

Sir  Edward  Boyle  said  he  desired  to  see  the  books  and  accounts 
of  the  appellant  to  obtain  the  amount  these  building  cost,  but 
the  appellant  had  absolutely  refused,  and  that  was  sufficient  com- 
ment upon  the  grounds  of  his  appeal. 

Mr.  Danckwerts  said  in  the  whole  of  the  re-asseesments  of 
business  premises  in  Oxford  Street  reductions  had  been  made  in 
the  valuation,  with  the  exception  of  Mr.  Lewis,  and  the  fact  that 
the  Borough  Council  in  every  instance  had  consented  to  a  reduc- 
tion in  the  original  valuations  was  an  indication  that  the  pre- 
mises in  this  case  also  had  been  over-valued.  The  amount  of 
ground  rent  which  the  appellant  paid  was,  on  the  contrary, 
evidence  which  could  not  be  controverted,  as  to  the  real  value  of 
the  premises. 

Mr.  Loveland-Tvoveland  said  his  colleagues  were  unanimously 
of  opinion  that  the  appeal  must  be  dismissed,  with  costs. 

With  regard  to  the  same  appellant's  case  in  connection  with 
42  and  44,  Weymouth  Street,  dwelling  houses,  it  was  agreed  that 
the  gross  should  be  reduced  from  ^500  to  £475,  and  the  rateable 
from  £475  to  £396.  With  reference  to  stables  and  Mews,  35  and 
38,  Weymouth  Street,  the  appeal  was  withdrawn. 


LYON   V.   PUTTICK  AND   SIMPSON. 

Westminster  County  Court — His  Honour  Judge  Woodfall. 

1906— May  23,  June  1.]  ["  Estate^}  Gazette,"  June  2, 1906. 

Auction — Claim  against  auctibneer  for  misdescription  on 
sale  of  goods — Warranty. 

This  was  an  action  by  the  plaintiff,  an  antique  dealer,  carry- 
ing on  business  at  King  William  Street,  Strand,  to  recover  from 
the  defendants,  Messrs.  Puttick  and  Simpson,  the  well-known  firm 
of  auctioneers,  carrying  on  business  at  Leicester  Square,  the  sum 
of  £8,  paid  in  respect  of  a  silver  antique  saucepan,  purchased  at 
one  of  their  auction  sales,  and  which  he  now  alleged  was  mis- 
described  in  their  catalogue. 

The  plaintiff  said  the  article  in  question  was  described  as 
genuine  Old  English,  and  it  was  as  such  that  he  purchased  it. 
but  he  afterwards  discovered  that  it  was  really  of  modem  Colonial 
make  and  bore  a  spurious  mark. 

For  the  defence  it  was  contended  that  the  lot  in  question  was 
entered  in  the  catalogue  on  the  infonnation  of  the  vendor,  and 
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that  as  the  plaintiff  was  a  dealer  in  antiques  he  should  have 
known  what  he  was  buying. 

His  Honour,  in  giving  judgment,  said  it  was  not  denied  that  the 
plaintiff  was  more  or  less  an  expert  in  goods  of  that  kind,  but  his 
evidence  wa«  that  he  only  made  a  cursory  examination  of  it  an.d 
relied  on  the  warranty  given  in  the  catalogue  that  it  wa«  genuine 
early  English  silver.  It  has  been  contended  for  the  defence  that 
the  plaintiff  left  the  "  lot "  for  a  month  before  clearing  it,  and 
that  he  kept  it  for  six  days  before  the  disoovered  it  was  not 
genuine,  but  he  (the  Judge)  did  not  think  that  six  days  was  an 
unreasonable  time  in  which  to  procure  expert  evid^ce  as  to 
whether  the  article  was  early  English  or  otherwise.  He  (the 
Judge)  had  oome  to  the  conclusion  that  there  had  been  a  breach 
of  warranty,  that  the  article  was  not  early  English  silver,  and 
therefore  judgment  must  be  for  the  plaintiff  for  the  amount 
claimed,  with  costs. 


DAWES  AND   CO.   V.   ROBINS,   SNELL  AND    CO. 

Westminster  County  Court — His  Honour  Judge  WoodfalU 

190&-Ma7  30.]  [**  Estates  Gazette,  June  2. 190e. 

Commission — House  agents — Claim  for  half  commission 
on  letting  flat. 

This  was  an  action  by  the  plaintiffs,  Messrs.  G.  W.  Dawes  and 
Co.,  a  firm  of  house  agents,  of  12,  Basinghall  Street,  City,  JiO 
recover  from  the  defendants,  who  were  also  house  agents,  carrying 
on  business  at  95,  Victcria  Street,  Westminster,  half  commission 
on  the  letting  of  a  fiat  at  Ivemia  Court,  Victoria  Street,  West- 
minflter. 

Mr.  A.  H.  Wilson,  solicitor,  appeared  for  the  plaintiffs'  firm, 
and  Mr.  R.  J.  Brake,  barrister,  was  for  the  defence. 

It  appeared  that  a  Mr.  Edward  Cator  Linden,  who  was  a  member 
of  the  plaintiff  firm,  introduced  his  father  to  the  defendants,  as 
he  was  in  want  of  a  flat  in  the  West  End  of  London,  and  it  was 
agreed  that  if  they  succeeded  in  finding  him  a  suitable  flat  the 
ocmmission  should  be  divided  between  the  two  firms.  In  course 
of  time  the  defendants'  firm  did  succeed  in  letting  a  flat  to  Mr. 
Linden,  senior,  but  when  the  plaintiffs  applied  for  the  half  share 
of  the  commission  the  defendants  refused  to  entertain  their  claim. 

Mr.  Drake  submitted  that  the  letting  of  the  flat  in  question  to 
Mr.  Linden  was  carried  out  quite  irrespectively  of  anything  which 
the  plaintiffs  did  in  the  matter.  It  was  quite  true,  he  said,  that  the 
defendants  agreed  to  share  commission  in  a  certain  event,  but 
bis  case  was  that  those  negotiations  fell  through  as  would  be 
shown  by  the  letters,  and  that  the  ultimate  lettmg  of  a  flftt  to 
Mr.  Linden  was  carried  out  by  the  defendants  without  any 
introduction   from  the   plaintiffs'   firm. 

His  Honour  said  the  plaintiffs  had  not  made  out  their  case. 
He  (the  Judge)  was  of  opinion  that  the  letting  of  the  flat  in. 
question  was  negotiated  subsequently  to  aoid  apart  from  any  intzo> 
auction  given  by  the  plaintiff  firm,  and  therefore  judgment  woald 
be  for  the  defendants,  with  costs. 
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RADCLIFFE   V.   WHITEPIBLD. 

Brentford  County  Court — His  Honour  Judge  Howland 

Koberts. 

1906—.]  r  Estates  Gazette,"  June  9, 1906. 

Commission — Sale  of  bakery  business. 

In  this  case  Mr.  W.  G.  Badcliffe,  a  baker,  ol  St.  Alban's  Avenue, 
Bedfcnxl  Park,  Chiswick,  wm  sued  by  Mr.  £.  Whitefield,  of  the 
AveaaxLQ,  Ealing,  who  claimed  £10  as  oommission  on  the  sale 
of  a  bakery  basinees  belongmg  to  the  defendant,  at  Southfields 
Roed^  Acton. 

Plaintiff  said  that  the  negotiation  in  the  matter  was  opened  up 
by  defendant  saying  to  him,  "  Look  here,  I  will  give  you  £10  if 
yon  will  find  a  purchaser  for  the  business."  After  seeing  several 
pers(m6  on  the  matter,  plaintiff  ultimately  found  a  purchaser  by 
whom  the  business  was  acquired  for  £190.  Plaintiff  knew  that 
£200  was  the  price  the  defendant  desired  to  get,  but  he  never 
expected  it  to  realise  that  amount.  When  the  transaction  had 
been  completed,  plaintiff  applied  for  his  commission,  but  the 
defendant,  after  declaring  that  he  would  not  give  him  more  than 
£5,  eventually  refused  to  pay  anytliing. 

In  reply  to  questions  put  by  Mr.  Bell,  .who  defended,  the 
plaintiff  said  that  the  o£^r  of  £10  was  not  made  subject  to  any 
conditions  as  to  Uie  purchase  prioe,  and  he  assumed  it  would  be 
paid  irrespective  of  that. 

Defendant  said  his  offer  was  made  on  the  terms  that  if  the 
plaintiff  sold  the  business  for  £200,  the  £10  should  be  paid  to 
him.  He  never  intended  to  make  it  a  general  offer,  and  at  the 
time  the  business  was  transferred  he  was  unaware  that  the  pur- 
chaser had  been  introduced  by  the  plaintiff. 

His  Honour  commented  on  the  fact  that  the  defendant  had 
realised  within  £10  of  his  anticipated  price — substantially  the 
amount  he  had  asked  for,  and  gave  judgment  for  the  plaintiff. 


NORTH    BRITISH  AND  MERCANTILE    ASSURANCE     COMPANY 
V.   CITY  OP  LONDON  ASSESSMENT   COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1906-^une.]  [**  Estates  Gazette,"  June  9, 1906. 

Bating — Assessment — ^Assurance  company's  offices. 

In  this  case  the  North  British  and  Mercantile  Assurance  Com- 
pany appealed  against  the  assessment  of  61a,  Threadneedle  Street 
by  the  Assessment  Committee  of  the  City  of  London  (St.  Bar- 
tholomew-by-Exchan  se). 

Mr.  Russell  and  Mr  Ctumingham  Glen  appeared  for  the  appel- 
lants, and  Sir  Edwarrl  Boyle,  Bart.,  K.C.,  M.P.,  and  Mr.  Ryde 
for  the  respondents. 

Mr.  Russell  said  this  was  an  appeal  against  the  assessment 
of  premises  known  as  61a,  Threadneedle  S^et,  for  the  purposes 
of  the  assessment  list,  but  he  might  say  at  once  that  the  Poet 
Office  knew  of  no  such  number  as  61a,  the  premises  of  the  com- 
pany being  known  as  61,  Threadneedle  Street.  F^vions  to  1895 
the  North  British  and  Mercantile  Assurance  Company  occupied' 
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61,  Threadneedle  Street.  Shortly  before  the  last  qainqueimial 
Talaation  they  parchased  from  Messrs.  Dimsdale  and  Co.  the  ad- 
joining premises,  having  a  frontage  of  Oft.  6in.  to  Threadneedle 
Street.  When  that  purchase  was  made  these  premises  were 
separate  from  61.  Subsequently  the  company  removed  the  divid- 
ing wall  and  occupied  the  premises  in  oonnection  with  their 
existing  offices,  and  when  the  building  was  completed  it  was  dealt 
with  by  a  supplementary  valuation.  The  company  let  a  part  of 
the  new  premises,  but  occupied  the  whole  of  the  ground  floor  and 
basement.  In  1805  and  thenceforward  until  1005  the  assessments 
were  as  follows:— No.  61,  gross  £8,000,  rateable  £6,667;  61a, 
gross  £2,000,  rateable  £1,667.  In  July  1905,  the  matter  again 
came  before  the  overseers^  who  raised  the  assessment  of  61  to 
£9,244  gross  and  £7,704  rateable,  and  61a  to  £2,126  gross  and 
£1,772  rateable.  It  was  contended  that  the  whole  should  be 
regarded  as  one,  and  that  the  assessment  should  remain  as  pre- 
vious to  the  recent  quinc[ttennial  valuation. 

A  settlement  was  arrived  at,  by  which  the  assessment  was 
reduced  to  £2,000  gross  and  £1,667  rateable.  There  was  no  order 
as  to  costs. 

Mr.  H.  Fuller  and  Mr.  F.  A.  Green  were  engaged  for  the  ap- 
pellants, and  for  the  respcmdents  were  Mr.  W.  H.  Eve  and  Mr. 
Samuel  Walker. 


BAXTER  AND   SONS  V.   MIDLAND  RAILWAY  COMPANY. 

Court    of  Appeal — Lords    Justices  Vaughan  Williams, 
Stirling  and  Fletcher  Moulton. 

1906— May  26.]  r  Estates  Gazette,**  June  9, 1906. 

This  wafi  an  appeal  against  an  order  of  the  Divisional  Court, 
consisting  of  Judges  Kennedy-  and  A.  T.  Lawrence  (Estates 
Gazettd,  May  19,  1006.  p.  913,  ante  p.  231). 

Mr.  Freeman,  K.C.  (with  Mr.  Compton  Smith),  for  the. appel- 
lants, read  an  affidavit  by  the  arbitrator,  who  said  that  as  at 
the  reference  it  was  stated  that  it  was  an  arbitration  under  the 
Lands  Clauses  Act,  1845,  he  assumed  that  costs  would  follow  the 
event.  He  was  confirmed  in  this  view  by  the  fact  that  no  appli- 
cation was  made  to  him  for  costs  by  either  party.  The  arbitrator 
added  that  but  for  his  being  under  this  impression  he  would 
have  awarded  Messrs.  Baxter  their  oosts. 

Lord  Justice  Vaughan  Williams  said  he  was  of  opinion  that 
this  appeal  must  be  allowed.  He  thought  that  the  decision  of 
Mr.  Justice  Kennedy  and  Mr.  Justice  A.  T.  Lawrence  in  the 
Courts  below,  on  the  facts  before  them,  was  quite  right.  All  they 
had  before  them  was  a  mere  application  by  one  of  the  parties  to 
a  reference  to  remit  the  matter  without  any  admission  by  the 
arbitrator.  Now,  however,  this  Court  had  an  admission  by  the 
arbitrator  that  he  made  a  mistake.  The  appeal  would  be  allowed, 
but  the  appellants  ought  not  to  receive  any  costs  of  the  applica- 
tion in  the  Court  below,  because  they  failed  to  bring  matters  to 
the  attention  of  the  Judges,  which  they  should  have  brought  to 
their  attention. 

Lord  Justices  Stirling  and  Fletcher  Moulton  concurred. 
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BRETON  V.   GOSPORT  WATER  COMPANY. 

Mr.  J.  H.  Townsend  Green,  P.P.A.I.,  Sole  Arbitrator. 

190&-April  24,  June]  [**  Estates  Qazette,"  April  28,  June  10, 190a 

Compensation — Land  acquired  for   water  works  under- 
taking— Injurious  affection  of  remainder  of  estate. 

This  was  a  claim  for  compensation  in  respect  of  the  com- 
pulsory purchase  by  the  water  company  of  five  acres  of  land  out 
of  an  estate  of  180  acres  at  Soberton,  near  Gosport,  for  the 
purpose  of  sinking  a  we-U  and  erecting  pumping  station,  etc. 

Sir  Edwani  Boyle,  Baort.,  K.C.,  M.P.,  and  Mr.  Hutchinson 
appeared  for  the  claimants  (instructed  by  Messis.  Hellard  and 
Sons,  Porte  nouth),  and  Mr.  A.  J.  Ram,  K.O.  (instructed  by 
Messrs.  Hobbs  and  Brunton,  Portsmouth),  for  the  company. 

Sir  Edward  Boyle  said  five  acres  were  to  be  taken  because  its 
convenience  could  not  be  beaten  for  the  special  purpose  for  which 
the  company  desired  it.  There  was  an  abundant  supply  of  water 
to  be  obtained,  and  the  company  proposed  to  supply  adjoining 
parishee  in  addition  to  the  powers  they  already  possessed,  to 
supply  Gosport.  The  company  really  wished  to  obtain  the  water 
from  the  whole  of  the  180  acres,  including  possibly  supplies 
from  the  River  Meons,  which  ran  through  it.  It  was  proposed 
to  pump  a  million  and  a  half  gallons  of  water  a  day,  and 
something  like  five  hundred  million  gallons  per  annum,  and 
the  accessibility  to  this  splendid  supply  was  particularly  im- 
portant to  the  company  hence  their  selection  of  these  five 
acres.  TTie  presence  of  the  Meons  Valley  Railway,  which  came 
right  through  this  property  had  assisted  materially  in  the  de- 
velopment of  the  district,  and  there  was  a  station  about  a  mile 
and  a  half  from  the  site.  This  land,  when  taken  away  by  the 
wat^r  company,  would  have  the  effect  of  cutting  out  two  portions 
of  the  estate,  and  the  erection  of  a  shaft  and  pumping  works 
would  injuriously  affect  the  remainder  of  the  estate,  and  for  this 
damage  was  claimed  at  the  rate  of  £5  an  acre.  The  price  asked 
for  the  land  was  £1,000  an  acre,  and  considering  its  especial 
adaptability  for  the  purpose  the  price  asked  was  by  no  means 
excessive. 

Mr.  Joseph  T'rancis  stated  that  from  a  water-bearing  point 
of  view  it  was  perfectly  clear  that  this  site  was  an  ideal  one  for 
water  bearing.  The  geological  formation  was  such  that  it  would 
act  as  sponge  and  prove  an  extiemely  good  water-collecting  axea. 
It  would  bear  the  water  from  an  area  of  some  two  hundred  or 
three  hundred  square  miles.  The  surface  streams  were  a  good 
guide  to  the  un<ierground  rivers,  and  the  New  River  Oompany 
followed  the  line  of  the  New  River  with  their  wells  in  conse- 
quence. All  the  water  in  the  district  in  question  gravitated 
towards  this  spot,  which  was  the  best  possible  position  for  the 
company's  requirements.  The  oompany  had  gone  down  160ft. 
Fifty  feet  in  the  tertiary  and  100ft.  in  the  (Sialk,  and  at  the 
dep^  of  150ft.  they  had  got  a  large  amount  of  water.  They  had 
driven  short  headings  cuid  obtained  all  the  water  they  required. 
He.  saw  no  difficulty  if  Portsmouth  required  the  water  in  bulk, 
for  it  to  be  supplied  from  this  well,  the  amount  of  water  from 
which  could  be  easily  doubled.     There  was  no  means  of  flooding 
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fiou  the  River  Meonfl,  the  railway  sitation  near  was  of  extreme 
importance,  and  would  deorease  the  cost  of  working.  This  land" 
was  especially  adapted  for  the  purpose  for  which  the  company 
required  it,  and  it  should  be  valued  from  this  point  of  view. 

By  Mr.  Ram :  He  had  not  walued  the  land  troon  an  agricul- 
tural point  of  view.  Previous  to  K^ng  to  examine  thie  site  he 
had  not  been  upon  the  spot,  but  he  luiew  the  geological  format 
tion  of  the  district  well.  He  did  not  think  it  could  be  said 
th.'it  there  was  an  abundance  of  sites  in  this  vicinity  of  suitable 
water-bearing  capacities.  Neither  did  he  think  they  could  find 
a  better  site  than  thia  one.  He  thought  the  general  run  of  the 
water  was  in  a  southerly  direction.  In  his  opinion  there  was  an 
underground  river  beneath  the  River  Meoos.  He  had  experi- 
enced this  in  the  case  of  the  River  Lea.  He  found  in  that  caae 
the  underground  stream  ran  towards  the  sea  more  rapidly  than 
the  surface  stream. 

Mr.  W.  Henry  Elwell's  valuation  was  :  — 

Five  acres  at  £1,000  cm  acre    £6»00D 

Tea  per  cent,  for  compulsory  sale     600 

Detriment  caused  by  pomplns  station,  etc.,   to  adjoining 
land     850 

£6,350 
He  thought  a  pumping  station  and  chimney  shaft  would  be  detri- 
mental to  the  land  adjoining,  for  it  had  a  potential  value,  look- 
ing at  the  growth  of  surrounding  districte  lae  building  land. 
Then  again,  the  district  not  being  supplied  by  a  company,  in- 
jury might  be  effected  if  persons  desired  to  sink  wells  for  Uieir 
own  purposes,  on  the  surrounding  sites  by  the  company  drawing 
all  the  underground  water. 

By  Mr.  Ram :  He  had  not  included  anything  in  hifi  estimate 
for  taking  the  underground  water.  Had  he  estimated  thisut  he 
should  probably  have  added  £20  an  acre.  Hiis  well  the  com- 
pany were  putting  down  might  suck  water  from  the  whole  estate. 
The  company's  act  said  they  "  may  "  supply  the  district  in  ques- 
tion, but  there  was  no  gu^aarantee  that  they  would  do  oo.  He 
had  taken  the  eligibility  of  the  site  for  a  pumping  station  into 
oofnsideration,  the  cheapness  of  working,  etc.,  and  proximity  of 
a  railw^.     That  made  up  his  estimate  of  £1,000  an  acre. 

Mr.  'EnuoBt  Hall  estimated  the  damage  to  the  whole  of  the 
estate  at  £5  an  acre  on  180  acres,  £900 ;  his  other  figures  were 
similar  to  Mr.  EHwell's. 

By  Mr.  Ram :  He  had  sold  portions  of  the  estate  to  the  x<aQ- 
w»y  company  at  £185  an  acre.  He  estimated  the  agricultural 
value  of  the  land  at  £60  an  acre,  but  he  should  not  sell  this 
site  at  per  acre.  It  had  a  frontage  to  the  road,  and  he  should 
not  sell  it  at  per  foot.  The  estate  was  not  injured  by  being 
divided  by  the  line. 

Mr.  Ram,  for  the  company,  said  not  a  single  witiness  for  the 
clisomants  had  said  a  word  about  the  value  ol  the  land  as  land 
as  it  existed  that  day,  but  had  based  their  calculations  with  one 
accord  on  the  suggestion  that  they  were  entitled  to  claim  not  only 
for  the  land  but  land  plus  water.  In  consequence  of  this  they 
asked  £1,000  an  acre  for  this  bit  of  somewhat  inferior  arable  land, 
becanse  it  had  water  below  it.  He  called  the  following  wit- 
nesses:— 
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Mr.  John  Heniy  Blixard  said  the  district  was  a  very  scattered 
one  and  thinly  populated.  Ho  valued  the  estate  as  a  whole  at 
£50  an  acre,  but  having  regard  to  this  field  being  arable  and 
upon  the  nuain  road  he  thought  the  price  should  be  put  at 
<louble  that  of  the  remainder,  or  £60  an  acre.  His  estimate  of 
the  value  of  this  land  was  £300  for  the  five  acres.  In  the  whole 
of  the  Doxford  Union,  which  comprised  the  immediate  district^ 
there  had  only  been  an  increase  of  581  peisona  in  twenty  years. 
He  proposed  adding  ten  per  cent,  for  compulsory  purchase,  and 
thought  in  placing  the  value  at  £330  he  was  dealing  with  the  land 
generously. 

By  Sir  Edward  Boyle:  Presuming  there  was  no  water  under 
this  lajid  his  viaJuation  would  still  be  the  same.  The  possibili- 
ties of  the  site  for  building  purposes  were  so  remote  that  he  had 
not  put  anything  down  for  it  in  his  valuation.  He  thought 
the  presence  of  the  works  on  the  estate  would  enhance  its  value. 

Mr.  Richard  Austin  valued  the  site  at  £70  an  acre. 

Five  aore6  at  £70  an  acre    £350 

Compulsory  gale    36 

Damage  to  sportlns  rights  (if  any),  one  year's  rent    50 

£435 

By  Sir  Edward  Boyle  :  He  considered  the  railway  had  done  the 
estate  harm  bv  cutting  it  in  halves.  He  thought  his  estimnie  of 
£70  per  acre  for  the  nve  acres  would  cover  any  depreciation  to 
the  estate.  In  his  view  there  was  no  damage  by  severanoe  or 
^inoyanoe. 

Mr.  Edward  Tewson  believed  that  the  full  value  of  the  land 
was  £30  an  acre,  but  looking  at  the  fact  that  this  was  a  piece 
taken  from  the  estate  he  placed  the  value  at  £60  an  acre, 
wliich  would  cover  claims  for  depreciation  to  other  adjoining 
portions  of  the  estate  and  annoyance.  For  the  disturbance  to 
the  sporting  rights  during  the  progress  of  the  works  he  would 
Allow  £50. 

Mr.  Edward  Thomas  Hildred  stated  that  he  was  en^neer  for 
the  Soberton  sd^me  sanctioned  in  the  company's  Act  of  1904. 
Previous  to  June.  1904,  and  subsequently  the  wells  in  the  dis- 
trict of  the  site  nad  been  j^auged.  Since  the  Act  had  been  ob- 
tained they  had  been  pumping  at  the  rate  of  one  and  a  half 
million  gallons  a  day  whidi  would  be  the  normal  amount  re- 
quired, making  allowance  for  increase  in  the  population  up  to 
1921,  and  there  had  been  no  depletion  of  the  water  in  the  wells 
in  the  district.  Previous  to  obtaining  the  Act  they  had  received 
expert  opinions  upon  the  water-beajnng  strata  in  the  disErict. 
These  experts  recommended  several  sites  and  were  more  in  favour 
of  £he  sites  on  the  other  side  of  the  river.  Finally  witness 
selected  the  present  site,  being  influenced  by  its  proximiy  to  the 
road  and  with  the  view  of  obtaining  a  siding  from  the  railway, 
but  they  had  since  found  that  the  teirms  of  the  company  were 
sudi  as  to  prohibit  the  siding. 

By  Sir  Edward  Boyle :  They  would  not  have  selected  the  site 
if  they  oould  not  have  got  water.  Taking  everything  into  con- 
sideration he  thought  that  the  site  was  the  best  they  could  have 
selected,  not  for  the  water  alone,  but  for  engineering  and  com- 
mercial points  also.  He  said  now,  taking  everything  into  con- 
sideration, that  this  was  the  best  spot. 
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Mr.  Wm  .Matthews  and  Mr.  George  Richardson  Stracban  gave 
similar  evidence. 

Mr.  Ram  contended  tiiat  this  case  was  ver^'  simple.  What  the 
President  had  to  decide  was  the  sum  he  was  to  allot  and  which 
was  to  be  paid  for  the  land  to  be  taken,  and  secondly,  what 
amount,  if  any,  was  to  be  given  for  injurious  effect  and  damage 
to  the  rest  oi  the  property.  The  answer  was  within  a  very 
narrow  compass  indeed.  With  regard  to  the  first,  he  ought  to 
give  full  value  as  lagricultural  land,  or  otherwise  the  price  it 
would  fetch  in  the  market,  with  the  customary  ten  per  cent,  for 
compulsory  purchase.  Secondly,  he  would  give  such  sum,  if  any, 
which  he  thought  might  be  reasonable  for  depreciation  to  the 
other  land  by  the  erection  of  the  works,  etc.  But  there  was  only 
one  opinion  in  this  case  with  regard  to  the  water  underlying  this- 
knd,  that  they  would  have  the  right  of  pumping  and  extracting 
that  water,  as  their  pumps  would  enable  them,  or  their  head- 
ings would  permit  them  without  interference.  If  anything  were 
given  for  this  then  he  should  ask  the  Arbitrator  to  present  hia 
award  in  such  form  that  his  learned  friend  and  himself  might 
raise  any  point  of  law  that  they  would  desire  elsewhere.  Ac- 
cording to  the  decisiooDL  in  the  case  of  "Chasemore  v.  Richards,"* 
there  was  no  property  in  underground  water  unless  it  could  be 
shown  that  it  was  running  in  a  well-defined  chiannel,  which  had 
not  been  shown  in  this  case.  He  contended  that  the  land  was  of 
purely  agricultural  value  and  the  price  offered  was  ample. 

Sir  Edward  Boyle  said  they  made  no  claim  for  wiater  under  this 
land,  but  what  they  did  claim  for  was  the  value  land  which 
would  enable  anybody  to  get  this  water  for  nothing.  The  land 
was  valuable,  because  it  was  land  by  which  this  company  could 

f;et  all  the  water  they  required  fotr  nothing.  They  desired  thia 
and  which  would  enable  them  to  make  tens  of  thousands  of 
pounds,  and  for  this  they  offered  £50,  £60  or  £70  an.  acre.  Deal- 
ing with  the  value  of  the  estate,  he  urged  that  the  presence  oT 
the  railway,  whilst  it  had  not  injured  the  estate  by  severance, 
owing  to  the  roads  and  frontages,  had  added  materially  to  its- 
possibilities  of  future  development,  and  the  erection  of  the  water 
works  in  the  centre  of  the  estate  would  do  it  leal  damage. 
The  Arbitrator  awarded  £2,090. 


GRIFFITH  V.   MIDDLESEX  COUNTY  COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator. 

1906— May  22,  June.]  [**  Estates  Oazette,'*  May  26,  June  16, 1906. 

Compensation — ^Portion  of    garden   taken    for  tramway 
purposes — Consequential  damage. 

This  was  an  arbitration  arising  out  of  the  powers  t^ken  hy 
the  County  Council  to  run  their  trams  in  front  of  Elmore, 
Enfield,  wh'ch  was  occupied  by  Mr.  Griffith. 

Mr.  C.  Hutchinson.  K.C.,  and  Mr.  Palmer  appeared  for  the- 
claimant,  and   Mr.  Harper  for   the   Middlesex   County  Council. 

Mr.  Palmer,  for  the  claimant,  said  the  Middlesex  County  Coun- 
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cil  proposed  to  run  their  tram  line  down  the  London  Koad  to 
Park  Avenue,  and  a  portion  of  the  land  to  be  taken  was  on 
the  curve  from  the  London  Road,  Enfield,  to  Park  Avenue, 
adjoining  claimant's  house,  the  privacy  of  which  would  be  con- 
siderably interfered  with.  The  effect  of  this  would  be  to  very 
considerably  lessen  the  attractiveness  of  the  house.  On  the  land 
acquired  by  the  Council  they  might  do  somethii^  which  might, 
in  an  ordinary  case,  prove  a  common  law  nuisance,  but  the 
Council  having  statutory  powers,  his  only  action  was  to  come 
there  for  compensation. 

Mrs.  Griffith,  wife  of  claimant,  bore  out  ooansel's  opening 
statement  as  to  the  seclusion  of  Elmore.  At  present  she  had 
two  mentally-afflicted  persons  at  Elmore  and  two  paying  guests. 
The  effect  of  the  County  Councirs  proposals  would  be  to  inter- 
fere with  the  quietude  of  Elmore  and  lessen  its  attractiveness, 
and  she  was  afraid  she  would  lose  her  patients  and  guests. 

By  Mr.  Harper :  There  was  a  meadow  and  considerable  land 
at  the  west  siae.  Three  trees  would  be  taken  down  in  her  own 
garden.  She  would  prefer  that  the  big  trees  in  her  neighbour's 
garden  should  be  left. 

Mr.  Alfred  Bowyer's  estimate  of  depreciation  of  property  by 
the  severance  of  a  strip  of  land  for  tne  purposes  of  the  trams 
was  as  follows  :  — 

&    8. 
Estimated  rental  on  lease  £55,  depreciation  per  aannm  £12 

10b.,  reckoned  on  a  4  per  cent,  table,  at  25  years    312  10 

Add  10  per  cent « 31   5 

Disturbance  of  garden,  oak  fencing,  and  two  new  gates    25   0 

Total      « £365  15 

Witness,  in  reply  to  Mr.  Harper,  said  he  sold  Elmore  for  £950. 
It  was  in  a  bad  state  of  repair  and  cost  £50  to  put  in  order. 
The  amount  of  land  which  would  be  taken  was  10ft.  running  off 
to  a  point.  The  adjoining  house  he  believed  was  let  on  a  three 
years   agreement  at  £45  per  annum. 

Mr.  Jam€s  Neilson  considered  that  it  would  be  depreciated  quite 
£12  10s.  ip&r  annum,  capitalised  in  the  same  way  as  the  pre- 
vious witness  had  done.    He  corroborated  Mr.  Bowyer's  figures. 

Mr.  Harper,  for  the  Council,  called 

Mr.  C.  Haylev  Mason,  who  e8timat<?d  the  value  as  follows  :  — 

Five  per  cent,  on  £50  equals  £2  10s.,  years'  pnrchase  20    £50 

Tenant's  compensation  for  inconvenience  and  disturbance    ...  5 
Setting  back  present  fencing,  providing  slight  length  of  nenv. 

and  reflxing  gates    5 

Total      £60 

By  Mr.  Hutchinson  :  If  tb3  County  Council  gave  an  equivalent 
4^f  30  years'  purchase  for  the  adjoining  house,  then  the  purchase 
price  in  the  case  of  Elmore  would  probably  be  upon  the  same 
scale.  He  did  not  think  this  was  a  class  of  property  that  would 
be  seriously  dama^^ed  by  the  tramways  running  past  it. 

Mr.  Wm.  Hurst  Flint  placed  the  annual  rent  lat  £50  per 
annum.  Depreciation  at  the  rate  of  7^  per  cent.,  £3  15s.,  at 
30  years'  purchase,  equalled  £76 ;  adding  £10  for  re-construction 
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of  fenoe  and    inoonveaiieinoe  during   the  progrees   of  works,  he 
estimated  the  total  oompensation,  eta,  at  £85. 
Mr.  J.  J.  BcMne  gave  ulb  following  v«ilues :  — 

B. 

Estimated  oatside  depreciation,  £3,  at  20  years'  purchase    60   0 

Allowinir  for  moring  fence  £5,  temporary  inconvenience  and 

damage  £lo    15   0 

200  square  feet  of  land  tako-i,  at  6d.  per  foot.  £5:  add  10 

per  cent..  lOs : 5  10 

Total      £90  10 

The  Arbitrator  awarded  £155. 


WALLER  V.   MIDDLESEX  COUNTY  COTJNCIL. 

Mr.  Daniel  Watney,  P.P.SJ.,  Sole  Arbitrator, 

190ft-^un&]  ["  Estates  Gazette,"  June  0, 18.  lOOflL 

Compensation — Land  taken  for  construction  of  light  rail- 
way— Depreciation  to  remainder  of  land. 

This  WHS  a  case  in  which  Mr.  J.  W.  Waller,  lessee  of  the 
Orange  Tree,  Friezn  Barnet,  claimed  compensation  from  the 
MiddLeeex  County  Council  in  respect  to  a  comer  plot  of  land 
at  Friem  Bamet  from  which  the  Middlesex  County  Council  wece 
taking  a  portion  for  the  purposes  of  widening  the  load  for  the 
construction  of  sa  light  railway. 

Mr.  H.  Vyvyan  Wells  (Messrs.  H.  H.  Wells  and  Sons,  Finchley 
and  Paternoster  Row)  appeared  for  the  claimant,  and  the  Middle- 
sex County  Counxnl  were  represented  by  Mr.  Harper. 

The  claimant  was  owner  of  two  adjoining  plots  of  freehold 
building  land  situate  on  the  Holly  Park  Estate,  in  the  parish 
of  Friem  Bamet.  The  plots  were  comer  plots,  having  a  frontage 
to  the  Friem  Bamet  noad  and  a  return  fronta^  of  113ft.  to 
Macdonald  Road,  and  the  County  Council  were  taking  10ft.  along 
the  frontage.  It  was  contended  that  the  plots,  which  had  been 
sold  originally  as  a  site,  and  the  only  one  on  the  estaite,  for  the 
erection  of  licensed  premises  would  he  seriously  damaged  by  the 
reduction  in  depth  imd  the  advent  of  the  trams. 

Mr.   W.  Maunce-Jones  estimated  the  depreciation  as  follows : 

Vaire  of  whole  plot  of  land  at  £10  per  foot  frontage  of 
40ft £400   0   0 

Value  of  said  plot,  with  10ft.  takea  off  f rontaqre,  at  £7  lOs. 
per  foot  frontage  of  4Uft 300   0   0 

Depreciation  in  value £100   0  0 

Ten  per  cent,  added  for  compulsory  sale   10   0  0 

Interest  at  5  per  cent,  per  annum  on  price  paid  for  strip 

to  be  taken  over  from  December  1.  1904    2  15  3 

Con  of  making  up  10ft.  return  road  to  Macdonald  Boad. 

at  I5e.  per  foot     7  10  0 

£120   5   3 
Mr.  J.  Chandler's  valuation  was  :  — 

The  Corner  Plot. 
Present  value  of  the  Freehold  Plot,  having  a  frontage 
of  20ft.  to  i<Viern  Barnet  Boad,  and  a  return  frontage 
of  113ft.  to  Macdonald  Boad  (equal  to  1,936  super  feet). 
being  a  valuable  comer  shop  site,  20ft.  frontage  at 
£12       £240    0    0 

Carried  forward £360   5    3 
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Brought  forward £380   5 

Sabseqiieiit  vaiae  owing  to  the  oompulsory  acquisition 
of  a  strip  of  the  front  portion  of  the  plot,  about  10ft. 
deep  by  ite  total  length  of  about  200ft.  super.  Present 
value  per  foot' frontage  £12,  depredated  per  foot  front- 
age ££  equals  £9.    20ft.  frontage  at  £9    180   0 


Different  In  present  and  subsequent  values    £60   0   0 

Add  10  per  ceni.  for  forced  sale    €   0   0 

£66    0    0 


Alternative  Valuation. 

Present  value  of  200ft.  super,  to  be  acquired,  at  2.48s. 

Ser  foot i5«  16   0 
d  10  per  cent,  for  forced  sale    2  18   0 

£3114   0 
I>epreciation  to  remainder,  20ft.  at  31s.  2d 31   4   0 

£62  18    0 

Plot  Adjoining. 

Present  value  of  Freehold  Plot,  having  a  frontage  of 
20ft  to  Friem  Bamet  Boad  and  an  average  depth  of 
about  111ft.  (equal  to  1,910  super,  feet),  20ft.  frontage 
at  £9  per  foot il80   0   0 

Subsequent  value  owing  to  the  acquisition  of  a  strip  off 
front  portion.  10ft.  deep  by  its  total  length,  or  about  200 
super,  feet.  Present  value  per  foot  frontage  £9,  de- 
preciated ±2  &e..  equals  £6  ISs.    20ft.  frontage  at  £6  15s.     135    0   0 

Difference  between  prevent  and  subsequent  values     £45   0   0 

10  per  cent,  for  forced  sale    4  10   0 

£49  10   0 


Alternative  Valuation. 

Present  value  of  200ft.  super,  to  be  acquired  at  1.88s.  per 

foot     £18  16   0 

Add  10  per  cent,  for  forced  sale    1 17   7 

£20  13    7 

Depreciation  to   remainder,   20ft.    at   26s.    2d.    per   foot 
frontage      26   3   6 

£46  17    0 

For  th«  County  Council, 

Mr.  Hayley  Mason  placed  the  gross  rent  for  the  whole  of  the 
land  at  £12  per  annum,  and  the  portion  to  be  acquired  at  £1 
48.  The  latter,  at  20  years*  purchase,  gave  a  figure  of  £24, 
plus  ten  per  cent,  for  compulsoTy  sale,  £26 ;  and  this,  he  said, 
was  the  measure  of  the  compensation. 

Mr.  Arthur  Norman  Garrard  placed  the  value  at  £22. 

Mr.  £.  J.  Reynolds  gave  evidence  as  to  the  building  line  along 
Maodonald  Road,  which  was  set  some  20ft.  back,  and  on  the 
return  frontage  7ft.  6in. 

The  Arbitrator  awarded  £40.* 

'Dollar  V.  Middleseic  Coanty  Council.— In  the  matter  of  the  claim  of 
Mr.  Peter  DolUir,  for  land  adjoining  Wolverton,  Orioklewood,  the  Arbitra- 
tor awarded  £536.  The  professional  witnesses  included  Mr.  Edwin  Fox. 
Mr.  Ralph  Ellis  and  Mr.  F.  B.  Cooke,  who  gave  evidence  on  behalf  ot 
the  claimant;  whilst  Mr.  C.  Havley  Mason  and  Mr.  Leslie  Vigers  were 
witnesses  for  the  Connty  Conncil. 


Digitized  by 


Google 


J 


282  DIGEST    OF    LAW    AND 

GODDEN   V.   HYTHB   BURIAL   BOARD. 

Court    of    Appeal — Lords  Justices  Vaughan  Williams,. 
Komer  and  Fletcher  Moulton. 

1906— June  12.]  V*  Estates  Gazette,"  June  18. 1906. 

Building — Burial  within  certain  distance  from  buildings, 
without  owner's  consent — Burials  Act,  1855. 

This  was  an  appeal  by  the  defendants  fram  an  order  ot  Mr. 
Justice  Kekewich  (Estates  Gazbttb,  May  5,  1906,  ante  p.  213). 

Mr.  Cripps,  K.C.,  for  the  appellants,  stated  tliat  the  question 
to  be  decided  was  whether  they  were  entitled  to  bury  within  the- 
space  where  they  had  already  buried  before  there  was  a  dwelling 
house  within  the  specified  limit.  Should  the  decision  of  Mr. 
Justice  Kekewich  hold  good  for  every  acre  required  for  burials- 
they  would  have  to  purchase  twelve  acres,  so  as  to  prevent  build- 
ing within  the  prohibited  area.  His  contention  was  that  the  Act 
merely  referred  to  a  dwelling  house  in  existence  at  the  time 
that  the  user  for  burials  commenced,  and  not  to  housee  that 
might  be  subsequently  erected. 

The  Court  dismissed  the  appeal,  with  costs. 


THE  KING  V.   COLWYN  BAY  AND   COLWYN  URBAN   DISTRICT 

COUNCIL. 

Court  of  Appeal — The  Master  of  the  Rolls,  Lord  Justice 
Cozens-Hardy  and  the  President  of  the  Probate^ 
Divorce  and  Admiralty  Division. 

190&-^une  13.]  ["  Estates  Gazette,**  June  16, 1906. 

Compensation — Award — Mandamus  to  take  up — Whether 
PubUc  Health  Act  or  Lands  Clauses  Act  applied. 

This  was  an  appeal  by  the  Council  from  an  order  of  Justices- 
Darling  and  Channel  1  (Estates  Gazette,  May  19,  1906),  ante  p. 
232). 

Mr.   Macmorran,  K.C.,  and  Mr.   Hutchinson  appeared  for  the 
appellants,  and  Mr.  F.  E.  Smith  supported  the  rule. 

Mr.  Macmorran  said  the  Court  below  came  to  the  conclusion 
that  the  rule  must  be  made  absolute.  Mrs.  Ward's  property 
they  held  had  been  injured  by  the  execution  of  the  works  under 
the  Colwyn  Bay  Act,  1902,  and  they  thought  the  Lands  Clauses- 
Act  did  apply,  and  the  Council  must  tnerefore  take  up  the- 
award.  ProJseeding,  counsel  said  in  the  Court  below  he  had  to 
show  cause  against  the  rule  calling  upon  the  Council  to  take  up 
an  award  which  had  been  made  in  a  aispute  between  Mrs.  Waia 
and  the  Council.  The  matter  arose  shortly  in  this  way  By  am 
Act  passed  in  1902  the  Council  were  authorised  to  construct 
certain  promenades  and  small  works  in  the  district,  and  by  sec- 
tion 7  of  the  Act  they  received  powers  allowing  them  to  alter 
the  levels  of  the  streets,  etc.  In  pursuance  of  ^at  section  the 
Council  altered  the  level  of  a  certain  street  aoid  in  such  a  manner, 
it  was  alleged,  as  to  injuriously  affect  the  access  to  the  premises- 
of  Mrs.  Ward.  She  made  a  claim  for  compensation  and  de- 
manded £300.  Arbitratozs  were  appointed  on  both  sides,  but 
they  were  unable  to  Egree.     Subsequently  an  umpire  was  chqpen^ 
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and  he  having  heard  the  whole  matter  made  his  award,  which 
the  Council  now  refused  to  take  up.  His  contention  was  that 
the  Public  Health  Act  applied  in  this  case,  the  work  being  done 
under  that  Act,  and  that  there  was  no  power  under  that  Act 
to  compel  the  CJouncil  to  take  up  an  award. 

Mr.  Smith  argued  that  this  was  a  new  work,  and  not  a  sub- 
sidiary one,  and  hence  the  Lands  Clauses  Act  applied. 

The  Master  of  the  Rolls  said  they  were  ask^  to  confirm  a- 
mandamus  which  was  granted  without  full  appreciation  of  the- 
facts.  This  Ck>urt  ought  not  to  let  the  mandamus  go  if  the  posi- 
tion of  the  parties  was  altered  by  the  arrangement  come  to  be- 
tween them.  In  his  opinion  they  came  to  an  arrangement  which 
substituted  proceedings  under  the  Public  Health  Act  for  pro- 
ceedings which  should  have  been  held  under  the  Lands  Clauses 
Act.  On  that  ground  and  without  in  any  way  differing  from 
the  legal  view  taken  by  the  Court  below,  he  thought  that  the 
appeal  must  be   allowed. 

The  other  Judges  concurred,  and  the  appeal  was  accordingly 
allowed  with  costs. 

LONG  V.  CARTER  AND  LANCASTER. 

Portsmouth  County  Court — His  Honour  Judge  Percy  Guy. 

190e-J  une  14  ]  I**  Estates  Gazette,"  June  18, 1906. 

Auction  sale — ^Furniture — Defective  goods — Claim  for 
return  of  price  paid — Conditions  of  sale  not  printed 
on  catalogue. 

This  was  a  case  oonoeming  the  publication  of  conditions  of 
sale  on  catalogues.  The  plaintiff  wae  a  Southsoa.  furniture 
dealer,  Mrs.  Long,  and  the  defendants  were  Messrs.  Carter  and 
Lancaster,  auctioaieers  and  estate  agents,  also  of  Southsea.  It 
was  stated  by  Mrs.  Lon^  that  at  one  of  Messrs.  Carter  and  Lan- 
caster's  sales  she  bought  a  brass  bedstead  for  £2  6s.  Subse- 
quently, after  removal,  she  discovered  tliat  the  shoulder  casting 
was  broken  beyond  repair,  and  demanded  the  return  of  her 
money.  Defendants  refused  to  do  this  and  re-sold  the  bedstead 
by  public  auction  for  £1  14s.,  which  sum  they  sent  to  Mrs.  Long. 
She  accepted  it  on  account,  and  now  claimed  the  12s.  balance 
on  the  ground  that  the  catalcigue  did  not  follow  custom  by 
stating  that  the  lot  was  defective.  This  -argument  was  contested. 
Further,  Mrs.  Long  uiiged  that  the  fault  in  the  bedstead  was  not 
observable,  owing  to  the  position  of  the  lot  in  the  comer  of  the 
room,  and  the  presence  of  other  articles  for  sale.  It  was  admitted 
that  there  were  articles  on  the  bed. 

The  second  purchaser,  for  34s.,  was  called  as  a  witness,  and 
proved  that  the  bedstead  was  far  from  perfect,  and  had  to  be 
mpade  safe  by  wedging  the  mattress  frame. 

His  Honour,  scanning  the  catalogue  of  the  original  sale,  re- 
marked that  the  conditions  were  not  printed  on  it,  but  the  defen- 
dants' representative  urged  that  the  conditions  were  placarded 
around  the  room,  and  the  catalogue  stated  distinctly,  "Condi- 
tions of  sale  as  usual." 

The  Judge,  without  giving  definite  reasons  for  his  decision,, 
gave  judgment  for  128.,  the  amount  claimed. 
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WHITBLAW  AND   OTHERS  V.   VRYBURG. 

Westminster  County  Court — ^His  Honour  Judge  Wood! all. 

1906-  June  13.]  C  Estates  Gazette,"  June  18, 190& 

Auction  sale — Purchase  of  goods — Claim  for  damages 
against  purchaser  for  failing  to  clear  goods  bought — 
Unauthorised  purchase  on  behalf  of  another  person. 

This  was  aii  action  by  th'i;  plaintiffs  in  their  capcu^ity  as  trus- 
tees of  the  late  Alexander  White  law,  of  34,  Belgrave  Square^  to 
recover  from  the  defendant,  a  fine  latrt  dealer,  the  sum  of  £30 
ds.  as  damages  for  failing  to  dear  a  china  vad^e,  alleged  to  have 
been  purchased  hj  him  at  an  auction  sale  held  by  Messrs. 
TroUope.  The  claim  wae  made  up  of  the  following  items: — 
Loss  on  re-scde  of  the  lot  in  question,  £22  Is.  ;  costs  of  abortive 
sale,  £2  2s.  ;  costs  on  le-sale,  £5  5s.  ;  and  auctioneers'  commis- 
sion, £1  Is. 

The  plaintiffs'  case  was  that  the  defendant  purchased  the  lot 
in  question  and  cave  a  business  caid  bearing  the  naone  of 
Vryburg  and  Co.,  Dut  he  failed  to  clear  it,  and  when  applied 
to  for  payment  disputed  his  liability. 

The  defendant  said  that  when  the  plaintiffs  applied  to  him 
'  for  payment  of  the  amount  he  told  them  he  knew  nothing  a}>out 
the  matter,  and  leferred  them  to  a  person  in  Hanway  Street, 
Oxford  Street,  who,  he  believed,  had  purchased  the  lot. 

Mr.  Abraham  Vryburg  a  brother  of  the  defendant,  said  he  pur- 
chased the  lot  in  question,  and  by  inadvertence  he  gave  the  plain- 
tiffs his  brother's  card,  but  it  was  quite  an  error  on  his  part. 

His  Honour  held  that  there  was  no  evidence  which  could  make 
the  defendant  liable  for  the  act  of  his  brother,  and  gave  judg- 
ment in  his  favour,  with  costs. 


DUDLEY    CORPORATION    V.     DUDLEY,     STOURBRIDGE     AND 
DISTRICT   ELECTRIC   TRACTION   COMPANY,    LTD. 

Chancery  Division — Mr.   Justice   Swinfen   Eady. 

190<^Jime  19.]  V*  Estates  Gazette."  June  23. 1906. 

Compensation — Purchase  of  light  railway  by  Corporation — 

Basis  of  valuation. 

This  action  raised  the  question  upon  what  principle  the  price 
of  a  light  railway,  known  ae  Number  Five,  purchased  by  the 
Corporation  from  the  company,  should  be  larrived  at. 

The  company  contentded  that  the  railway  should  be  valued  on 
the  basis  of  its  value  to  them  as  an  income-earning  concern. 

His  Lordship  held  that  this  contention  was  not  well  founded. 
Ail  that  he  Corporation  was  -purchasing  was  the  railway,  a  struc- 
ture in  a  fixed  position,  and^  nothing  more.  It  was  not  buying 
the  undertaking  nor  the  power  of  running  the  railway  or  the 
rolling  6tock,  or  paying  compensation  to  the  company  for  the 
loss  of  their  right  to  work  the  railway.  The  proper  basis  of 
valuation  was  that  put  forward  by  the  Corporation  upon  whi<^ 
the  Arbitrator  had  awarded  £16,548. 

Judgment  accordingly. 
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LANNINQ  V.   DAVY  AND   SALTER. 

King's    Bench  Division — Mr.    Justice    Darling    and    a 
common  jury, 

1906-June  14.]  T  Estates  Gazette,"  June  23, 1906. 

Architect  and  surveyor — Claim  agaiust  for  damages  for 
negligence — Breach  of  duty  as  to  preparation  of  plans, 
and  supervision. 

This  wa3  an  action  hy  Mr.  Harold  Sydney  Laaning,  of  Maiden- 
Iiead,  against  Messrs.  Davy  and  Salter,  ardiitectB  and  surveyors, 
of  Maidenhead,  to  recover  damans  for  alleged  negligence  by  the 
defendants  as  architects  and  sorveyors. 

Mr.  G.  A.  Soott  was  counsel  for  tiie  plaintiff,  and  Mr.  Marfiliall 
Hall,  K.C.,  and  Mr.  G.  Wallace  represented  the  defendants. 

Plaintiff's  case  was  that  he  engaged  the  defendants  ae  his 
architects  to  prepare  plans  for  building  «  house,  conservatory 
and  stables  upon  the  plaintiff's  land  at  Boyn  Hill  Avenue. 
Maidenhead,  and  invite  tenders  for  carrying  out  the  work. 
Defendants,  plaintiff  alleged,  failed  to  carry  out  his  instructions 
in  preparing  the  plans,  said  did  not  ezeicise  reasonable  care  and 
were,  ne  further  alleged,  guilty  of  negligence  whereby  plaintiff 
suffered  damage,  and  plaintiff's  claim  in  respect  of  this  was 
£2,500  damages. 

Alternatively,  plaintiff  claimed  £850  dama^ges  from  the  defen- 
dants on  the  ground  that  they,  as  his  architects,  bound  him 
under  a  certain  agreement,  whereby  the  defendants,  as  between 
plaintiff  and  the  builders,  constituted  defendants  final  and  sole- 
arbitrators  and  made  their  certificate  final  and  conclusive. 

Defendaaits,  by  their  defence,  said  they  did  not  fail  to  carry 
out  the  plaintiff's  instructions  in  preparing  the  plans,  ana, 
in  fact,  they  exercised  all  reasonable  care  and  skill  in  their 
employment,  and  were  not  guilty  of  any  of  the  neffligenoe 
alleged  by-  the  plaintiff.  Defendants  pleaded  that  tiiey  did  not 
negligently  supervise  any  of  the  work  and  thai  the  several  alle- 
gations to  this  effect  were  untrue.  They  said  the  plaintiff  never 
gave  any  instructions  for  the  erection  of  a  stable.  No  part  of 
the  plaintiff's  alleged  damage  ever  existed  in  fact  or  was  caused 
by  any  negligence  car  breach  of  duty  on  the  part  of  the  defen- 
dants.  Defendants  couinterclaimed  for  the  sum  of  £87  3s.  fees 
in  respect  of  work  done. 

Plaintiff,  by  his  reply,  admitted  that  he  employed  the  de- 
fendants, but  said,  by  reason  of  the  facts  he  alleged,  he  denied 
their  claim  or  tiiat  any  fees  were  due  to  defendants.  If  they  weie- 
due,  he  claimed  to  set  them  off  against  the  amount  he  claimed. 

Plaintiff  gave  evidence  in  support  of  his  case. 

The  experts  who  gave  evidence  on  his  behalf  were  Mr.  J.  W. 
Rowley,  Mr.  Harry  Sergeant,  a  quantity  srurveyor,  and  Mr.  E. 
A.  Gruning. 

Defendants  were  called  and  gave  evidence,  and  expert  evidence- 
was  given  by  Mr.  Howard  Chatfeild  Cla^e  and  Mr.  Jos.  Douglas 
Matthfiwa 

The  joiY  found  that  the  defendants  had  been  guilty  of  negli- 
gence and  awarded   £750.  damages.     On  the  counterclaim  they^ 
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found  that  the  defendaiiits  wore  entitled  to  £50  for  the  preparation 
of  the  plans. 

Mr.    Justice   Darling  gave  judgment  in  oooordance  with  the 
verdict,   and  granted  a  stay  of  execution  for  a  fortnight. 


LANGSTON  V.  WEIGHT. 

"SouthwaiTk  County  Court — His  Honour  Judge  Addison, 

K.C. 

1906-June  la]  r  Estates  Gazette^'*  June  23, 1906. 

Surveyor — Claim    for    fees    for   professional    services — 
Eeasonableness  of  claim. 

In  thie  case  Mr.  Leonard  Morling  Langston,  trading  as  Henry 
Langston  and  Co.,  estate  agents,  etc.,  of  The  Exchange,  South- 
wark  Street,  S.E.,  sued  Mr.  Walter  Wright,  of  the  Browning, 
Edenbridge,  to  leoover  £16  16s.  for  work  dome,  services  rendezed 
and  money  paid  for  xod  on  behalf  of  the  defendant. 

Mr.  Schwabe  was  counsel  for  the  plaintiff,  and  Mr.  Sandeison 
for  the  defendant. 

The  defendant,  it  appeared,  was  developing  a  building  estate 
-at  Botherfield,  Kent,  and  engaged  the  plaintiff  to  make  certain 
reports  and  plans  after  survey,  and  to  assist  in  negotiating  for  a 
loan  in  connection  with  building.  The  plaintiff  also  did  work 
in  connection  with  an  enleavour  to  sell  the  estate  to  a  syndicate. 

The  defendant  contended  that  the  plaintiff  was  likely  to  earn 
-a  large  sum  in  connection  with  the  sale  of  the  land,  and  it  was 
tigreed  that  he  should  diarge  very  little,  or  in  most  cases  nothing 
at  all,  for  the  preliminary  work.  He  never  had  any  intention 
to  pay  anything  to  the  plaintiff,  except  2^  per  cent,  commission 
on  any  sale.  A  sum  of  £2  28.  for  a  survey  and  report  was  agreed, 
and  other  small  items  in  respect  of  which  he  had  paid  £5  into 
•Court. 

His  Honour  said  the  claim  was  whoUy  undefended.  The  de- 
fendant was  liable,  of  course,  only  for  reasonable  diarges,  and 
the  plaintiff's  bill  was  quite  reasonable.  Judgment  for  the  plain- 
tiff for  the  amount  claimed,  with  costs. 


THE   EARL   OF   CARLISLE  V.   CARLISLE   CORPORATION. 

Mr.  John  Farrer,  F.S.I.,  Umpire. 

19(»-Jime.]  r  Estates  Gazette,'*  Jane  23, 1906. 

•Compensation — Land  acquired  and  injuriously  affected 
by  water  supply  scheme. 

This  was  a  claim  for  compensation  in  respect  of  land  acquired 
and  injuriously  affected  by  the  Corporation  acting  in  pursuance 
of  the  Carlisle  Corporation  Water  Act,  1898,  under  what  was 
Icnown  as  their  Geltsdale  scheme. 

The  claimant's  experts  included  Mr.  Thomas  Taylor  Wain* 
Wright,  Mr.  George  Grey  (agent  to  Earl  Grey  and  the  Marquis 
of  Waterforl),  Mr.  George  Richardson  and  Mr.  John  McClare 
'Clerk,  and  Mr.  William  James,  estate  clerk. 
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Among  the  experts  for  the  Corporation  were: — Mr.  J.  H. 
Hanson,  Mr.  Frederick  Fowler,  Mr.  Frederick  Punch&rd,  land 
Agent,  Mr.  Thomas  John  Armstrong,  and  Mr.  J.  J.  Bowman. 

The  Umpire  awarded  that  there  was  due  from  the  Corporation 
to  Lord  Carlisle  the  following  suma:  — 

Purchase  money  for  land,  and  compensatioQ  for 
damage  by  the  taking  and  user  of  landa,  and  of 
the  execution  of  the  works  referred  to  in  the  notices 
to  treat    £17.261  14    2 

Compensation   for  the  purchase  of  easements      1>476   6   9 

£18.738    0  11 
The  original  claim  amounted  to  £33,559  lOs.   lOd.,  including 
£22,868  lOs.  lOd.   in  respect  of  the  taking  of  the  water,   which 
claimant  contended  he  had  power  to  sell. 


HABBODS   STOBES,  LIMITED  V.  AKBBS. 

Bang's  Bench  Division — Mr.  Justice  Grantham. 

1906-June  2L}  ["  Estates  Gazette/  June  23, 1906L 

Commission — House    agents — Sale  of  house  and   land. 

This  was  an  action  by  the  plaintifEs  to  recover  from  the  defen- 
dant the  6um  of  £137  10s.  for  commission  on  the  sale  of  certain 
property  in  Kent. 

Mr.  Atkins  and  Mr.  Newton  appealed  for  the  plaintiffs,  and 
Mr.  MoOall,  E.C.,  Tepresented  the  defendant. 

Mr.  Atkins,  in  opening  the  case,  said  the  claim  was  by  the 
plaintiffs  to  recover  the  sum  of  £137  ISs.  commission,  which 
they  said  they  were  entitled  to  under  an  agreement  made  with 
the  defendant  in  respect  of  the  putting  up  by  auction  of  a  pro- 
perty owned  by  the  defendant  at  Maidstone.  The  plaintiffs  had 
a  large  auction  and  estate  business  in  addition  to  their  stores, 
many  of  their  customers  in  other  departments  patronising  their 
«8cate  department  Defendant  was  a  customer  of  the  plaintiffs, 
and  he  employed  the  plaintiffs  early  in  December,  1904,  to  find 
a  purchaser  for  his  property,  a  house  and  some  sixty  or  seventy 
acres  of  land  near  Maidstone.  The  property  was  put  ux>on 
their  books,  and  from  time  to  time  tney  sent  certain  people 
to  inspect  it.  The  price  asked  for  the  property  was  between 
£6,000  and  £7,000.  In  June  plaintiffs  made  arrangements  to 
have  their  last  auction  sale  of  the  season  at  the  end  of  July, 
and  thereupon  they  wrote  a  circular  to  their  customers  sug- 
gesting that  where  projwrty  bad  not  been  sold,  it  would  be 
advantageous  to  put  it  up  for.  auction.  In  reply  to  the  plain- 
tiffs' circular,  plaintiffs  received  a  letter  on  June  18,  asking 
for  the  cost  of  submittinc;  this  property  to  sale.  He  said  be 
should  put  a  reserve  on  the  property  of  £5,000.  Plaintiffs  re- 
plied to  this,  putting  forward  their  nsual  terms,  viz.,  that  they 
would  be  entitled  to  commission  whether  the  property  was  sold 
by  them  or  anybody  else.  If  the  property  were  not  sold  their 
charge  would  be  20gs.,  but  should  the  property  be  sold  at  or  by 
the  auction  or  within  three  months  then  the  usual  commission 
would  become  payable.  A  reply  was  received  on  June  2Z  from 
defendant  to  plaintiffs,  saying,  "I  am  prepared  to  allow  you 
to  put  up  my  property  at  auction  on  ike  clear  understanding 
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that  I  pay  20gB.  if  tbe  property  is  unsold."  Th/e  reserve  prioe 
WM  fixed  at  £4,500.  Mr.  Kutter,  from  the  plaintiffs^  inspected 
the  property  and  saw  defendant,  who  appointed  plaintiffs  sole 
acents,  and  plaintifb  communicated  with  Messrs.  Hamptons  and 
Messrs.  Lumleys,  the  other  agents,  as  to  sharing  oommission  in 
the  event  of  sale.  Plaintiffs  introduced  a  client  who  offered 
£4,500,  but  eventually  the  defendant  oold  the  property  for  £5,000 
through  Messrs.  Hindley  and  Wilkinson,  with  wnom  he  had  got 
into  oommunication. 

Mr.  G.  W.  Rutter,  the  manager  of  the  house  and  estate  agency 
department  of  plaintiffs,  said  the  property  was  placed  in  their 
hands  in  December,  1004.  In  June  they  sent  out  the  circular 
notice  relating  to  the  July  aale.  In  answer  to  defendant's  letter 
of  June  18,  they  wrote  la  letter  on  June  19,  which  was  the 
invariable  arrangement.  Witness  went  and  saw  the  property 
and  was  shown  over  the  house.  He  saw  defendant  in  the  libraiy. 
Defendant  and  witness  went  over  an  old  plan  showing  the 
boundary  of  the  property,  and  after  discussing  the  price,  defen- 
dant produced  plaintiffs'  letter  of  June  19,  giving  terms  of 
auction,  and  asked  if  in  the  event  of  the  property  not  being  sold 
the  total  expenses  would  be  20gs.  Witness  said  that  would  be  so, 
subject  to  property  not  being  sold  at  or  before  the  auction  or  three 
months  after.  Defendant  appeared  to  understand  this.  Witness 
enquired  if  the  property  were  in  the  hands  of  other  agents,  and 
he  said  yes,  Messrs.  Hamptons  and  Messrs.  Lumleys.  Defen- 
dant then  made  plaintiffs  sole  agents,  and  instructed  witness 
to  write  to  the  above  firms  accordingly.  He  said  these  were  the 
only  agents  he  could  recollect.  Witness  then  mentioned  that  his 
firm  would  share  commission  with  Messrs.  Hamptons  and  Messrs. 
Lumleys  to  this  effect.  Particulars  of  the  property  and  posten 
weire  then  prepared.  Expenses  amounting  to  £10  18s.  were  in- 
curred for  printing  and  advertising.  On  the  assumption  that 
there  was  no  contract,  witness  considered  that  30^^.  was  fair 
remuneration  for  the  work  done,  beyond  the  out-of-pocket  ex- 
penses. 

Cross-examined:  In  December,  1904,  plaintiffs  applied  to  the 
defendant  to  sell  this  prox)erty,  saying  they  would  sell  on 
the  understanding  that  payment  was  only  to  be  made  if  business 
resulted  through  plaintiffs.  Defendant  would  be  liable  to  pay 
plaintiffs  oommission  if  another  agent  sold,  they  having  been 
appointed  sole  agents.  Witness's  opinion  was  that  the  words, 
that  defendant  was  to  pay  them,  were  implied  in  the  letter. 
Defendant  did  not  say  tn>at  the  property  was  in  the  hands  of 
numerous  assents.  The  gentleman  who  purchased  was  introduced 
before  plaintiffs'  advertisements  were  issued.  His  case  was  that 
under  this  contract  the  plaintiffs  were  entitled  to  a  second  com- 
mission. On  July  3  be  received  a  letter  from  the  defendant, 
saying  the  property  had  been  sold. 

His  Lordship,  without  hearing  the  case  any  further,  said  he 
had  no  doubt  what  his  judgment  should  be  on  the  question  on 
the  construction  of  the  contract.  Defendant  did  not  eay  he  ac- 
cepted the  plaintiffs'  letter  as  to  their  beint?  the  sole  agents  and 
having  commi88i<m  in  any  case.  Defendant  did  not  agree  to  be 
so  bound.  Gooustruing  the  contract  he  came  to  the  concLusion  that 
the  defendant  was  not  bound  to  pay  the  plaintiffs  as  well  as 
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the  auctioneers  who  sold.  The  auctioneers  who  sold  were  entitled 
to  ^eir  commission,  and  he  could  not  conceive  their  sharing 
it.  Plaintiffs'  letter  was  an  unfortunate  one.  He  gave  judgment 
for  the  defendant.  Plaintiffs  to  have  the  costs  up  to  the  time 
of  the  payment  into  Court  by  the  defendant  of  20gs.,  and  defen- 
dant to  have  the  costs  after  that  date. 

Mr.   A.   D.  Taylor  and  Mr.    James  Boyton  were  retained  to 
give  evidence  on  behalf  of  plaintiffs. 


NUNN   V.   BUZZELL. 

Bury  County   Court — His  Honour  Judge  H.  Eardley- 

Wilmot. 

1906— June  12.]  C**  Estates  Gazette,**  June  23, 190«. 

Auctioneer — Sale  of  pictures  by  auction — Reserve  price — 
Alleged  disregard  by  auctioneer. 

This  wae  a  claim  by  Mr.  C.  H.  Nunn  (of  Messrs.  Wells  and 
Nunn,  auctioneers  and  estate  agents,  2,  Guildhall  Street,  Bury 
St.  Edmunds)  -against  Mr.  Henry  Buzzell,  of  the  Bosary,  Felix- 
stowe, for  £21  58.  8d.,  a  sum  agreed  as  correct  auctioneer's 
charges,  etc.,  unless  the  counterclaim  of  £41  Sb.  was  justified. 

Mr.  H.  J.  Salmon  appeared  for  the  plaintiff,  and  Mr.  Bowley 
Elliston  (instructed  by  Mr.  Bmest  IFiske)  appeared  for  the  de- 
fendant. 

Mr.  Rowley  Elliston  said  the  point  was  that  defendant  left 
with  the  plaintiff  certain  pictures,  for  the  purpose  of  their 
being  disposed  of  by  auction,  but  it  was  alleged  that  the  latter 
totally  disregarded  the  reserve  pricefi,  which  amounted  to  £59, 
and  sold  the  pictures  for  £17  126. 

His  Honour:  Is  there  anything  in  that  letter  where  he  puts 
a  definite  reserve? 

Mr.  Bowlev  Elliston :  No,  sir ;  that  was  the  last  thing  done. 
He  added  that  on  April  21  Mr.  Nunn  wrote  to  Mr.  Buzzell 
sending  him  half  a  dozen  catalogues,  andaskins  for  any  final 
instm<^iosis.  Upon  the  receipt  of  the  letter,  Mr.  Buzzell  at 
once  took  a  catalogue  and  marked  the  reserve  price  against  each 
pictnze,  and  then  sent  Uie  catalogue  by  registered  post  to  Mr. 
Nunn  at  Bury  St.  Edmunds.  Counsel  urged  as  an  important 
point  that  it  wa«  an  express  direction  to  the  auctioneer  to  sell 
the  pictures  at  or  a>bove  the  reserve  price,   or  not  at  all. 

Mr.  Salmon  said  the  pictures  had  been  sold,  x>ermi8Bion  having 
been  received  through  a  solicitor  acting  on  defendant's  behalf, 
and  not  a  word  wa«  heard  about  the  reserve  price  until  the 
morning  of  the  sale.  Mr.  Salmon  proceeded  to  read  a  letter 
received  by  Mr.  Nunn  on  April  18,  in  which  defendant  stated 
that  as  it  would  be  physicaJly  impossible  for  him  to  attend  the 
sale  on  the  24th,  or  to  send  anyone  to  it,  he  must  do  the 
best  he  could  with  what  he  had,  and  he  would  send  someone 
to  protect  his  property  if  Mr.  Nunn  would  not  accept  a  reserve 
beforehand. 

His  Honour  pointed  out  that  there  was  no  acceptance  of  the 
reserve,  and  that  the  marked  catalogue  came  too  late,  as  they 
were  already  printed,  and  plaintiff  thought  he  was  free  to  do 
the  best  bd  ooald. 

19 
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Mr.  Buzzell,  the  defendant,  said  he  wanted  the  Bale  held  a 
week  later,  90  that  he  could  seoid  Mr.  Ncum  some  moro  thingp. 
60  that  it  might  have  helped  them  both.  Whn  Mr.  Nunn  sent 
the  catalogue  he  immediately  marked  it  with  the  reserve  prices, 
bat  he  did  not  protest,  as  he  was  "thooroughly  disgusted,"  having 
protested  so  many  times.  Mr.  Nunn  had  already  got  the  original 
reserves  of  the  pictures,  but  for  tiie  sake  of  peace,  he  went  through 
the  list,  and  put  the  reserve  down  as  low  as  he  could.  As  an 
instance  he  mentianed  that  a  picture  of  the  French  Derby,  the 
trade  price  of  which  was  £5.  he  marked  down  at  30s. 

Questioned  in  regard  to  nis  letters,  witness  said  Mr.  Nunn 
wias  in  auch  a  hurry  with  the  sale  that  he  wrote  and  said,  **  You 
roust  do  the  best  you  can,"  as  he  could  not  send  any  more 
pictures,  as  he  wanted  to  do,  in  order  to  make  the  sale  a  success. 
He  had  no  wish  other  than  that  the  pictures  should  be  sold, 
and  sold  well. 

His  Hanouir  said  that  he  did  not  see  anything  wrong  with  the 
auction  poster,  and  that  it  was  dear  that  defestidant  was  taking 
an  inflated  idea  of  the  value  of  the  pictures.  The  pictures 
had  been  put  up  at  once,  and  the  fact  that  he  told  the  auctioneer 
he  must  cLo  best  he  could,  seemed  to  show  that  he  had  taken  a 
common-secse  view  at   l«a6t. 

Mr.  C.  H.  Nunn,  the  plaintiff,  was  called,  and  stated  that 
when  he  asked  for  final  instructions,  it  had  nothing  to  do  with 
the  reserve,  as  he  had  already  given  defendant  notice  that  the 
thinp  would  be  sold  without  reserve^ 

His  Honour  gave  judgment  for  the  plaintiff  on  the  counter- 
claim, and  also  on  the  claim  for  £21  5s.  8d.,  as  already  agreed 
upon. 


GODWIN  S    TRUSTEES    AND    ANOTHER    V.    SOUTH-EASTERN 
RAILWAY  COMPANY. 

Hastings  Justices. 

1906-Jime  2L]  [*'  Estates  Gazette,"  June  30. 1906. 

Compensation — Land    a»cquired  for  railway  purposes — 
Apportionment  of  rent — Lands  Clauses  Act,  1845,  s.  119. 

This  was  an  application  to  apportion  the  rent  in  connection 
with  the  oompulsoiy  acquisition  of  certain  land  at  Hastings 
which  the  Soath-Eastem  Railway  Company  were  taking  for  the 
purpoees  of  their  railway  extensions.  The  Jiustices  were  os'lled 
upon  under  section  119  of  the  Lands  Clauses  Act,  1845,  to  decide 
how  much  rent  should  be  apportioned  for  certain  land  on  the 
Braybrooke  Road  side  of  the  South-Eastem  line  which  that  00m- 
paoy  required  with  the  object  of  CKolarging  their  sidings. 

The  South-Eastem  Railway  Company  were  represented  by  Sir. 
Frank  Mellor;  for  the  lessees  (Godwin's  Trustees)  Mr.  Sander- 
son, K.C.,  ismd  Mr.  Rayner  Goddard  appeared ;  and  for  Mr.  Oom- 
wallis,  Mr.  Ralph  Bankes  was  instructed. 

Mr.  ^  Mellor  pointed  oat  that  the  question  the  magistrates  had 
to  decide  was  how  much  rent  the  tenant  should  pay  for  the  land 
left,  and  how  much  should  be  apportioned  for  the  small  iMizt 
which  was  to  be  taken.     The  land  was  held  under  a  builoing 
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agreement  of  March  15,  1876.  The  lessees  were  to  biiild  230 
houses  on  that  land,  ten  within  18  months,  ten  more  within  30 
months,  and  ten  more  for  every  suooeedin^  12  months,  till  th 
whole  of  the  land  was  oovered.  If  the  agreement  had  been  carried 
out  they  woald  have  built  the  whole  2^  houses  by  1000  or  1001, 
instead  of  which  only  96  houses  had  been  built.  The  buildeiB 
paid  for  the  ground  rent  till  December  25,  1876,  a  peppercorn ; 
December  25,  1877,  £100 ;  1878,  £260 ;  1879,  £460 ;  1880,  £700 ; 
And  thenceforth,  £951  10s.  for  a  year.  A  roadway  was  also  pro- 
vided for.  In  1899  there  was  a  further  agreement  extending  the 
lease  for  the  unbuilt  upon  land  to  90  years  from  1900.  The 
whole  of  ihe  particular  plot  of  land  was  la.  Or.  23p.,  and  they 
were  taking  from  the  hack  2r.  35p.,  leaving  Ir.  28p.  The  frontage 
for  the  entire  plot  was  600ft.  The  total  frontage  of  the  whole 
estate  was  4,8i50ft.  It  wasc  ori^allr  fixed  at  4,885ft.,  but 
that  was  found  to  be  36ft.  wrong,  and  the  rental  was  accordingly 
reduced  to  £944. 

Mr.  Arthur  Lyon  Ryde  said  that  there  were  96  houses  built 
on  the  propertv.  At  this  spot  the  surface  of  the  land  was  from 
.17ft.  to  20ft.  above  the  level  of  the  road,  an4  there  waa  a  steep 
gradient  in  the  road.  There  was  also  a  footpath  going  diagonally 
ri^t  aczoss  the  land,  which  was  8ft.  wide  and  cindered,  and 
this  made  the  land  difficult  to  do  anything  with.  On  the  other 
«ide  of  the  line  were  the  gas  works.  He  estimated  the  proper 
rental  for  the  whole  plot  at  £83  8b.,  and  as  they  were  taking  the 
back  pairt,  which  was  rather  more  than  half  the  whole,  he  sug- 
gested that  they  apportion  the  rent  half  and  half. 

Grosfrexamined  by  Mr.  Sanderson :  Even  though  the  gas  works 
were  not  used  for  making  gas,  the  mere  smell  would  depreciate 
the  value  of  the  land.  The  damage  which  the  rest  of  the  land 
might  suffer  by  severance  was  a  separate  question. 

Mr.  Philip  Henry  Tree  agpreed  with  Mr.  Ryde  regarding  the 
objections  to  the  site.  He  estimated  the  amount  chargeable 
to  the  company  was  £39  17s.  4d.  He  had  prepared  two  plans, 
one  to  show  how  the  land  could  be  allotted  now,  and  the  other 
how,  after  the  plot  was  taken  by  the  railway.  Tlie  rent  obtain- 
able from  the  first  was  £87  17s.,  and  from  the  second  £47  198. 
Bd,,  and  the  rent  for  the  portion  to  be  taken  was  therefore  £39 
176.  4d.  All  through  he  had  assumed  that  the  footpath  had  been 
diverted. 

Mr.  Sandei*son  and  Mr.  Bankes  both  addressed  the  Bench,  the 
former  intimating  that  Mr.  G.  H.  B.  Glasier,  his  principal  wit- 
ness,  was  unable  to  be  present  through  a  serious  domestic  afflic- 
tion. 

Mr.  Herbert  A.  C.  Warmington  said  his  firm  had  been  for  37 
years  Furveyors  to  the  estate.  The  (acquisition  of  the  back 
portion  of  the  property  seriously  diminished  the  value  of  the 
Test.     He  assessed  tne  total  depreciation  at  £90  7s.  6d. 

By  Mr.  Mellor:  He  a-ttributed  the  fact  that  no  houses  had 
been  built  on  the  plot  to  Mr.  Goodwin's  death  and  the  slackness 
in  building  lately.  He  was  assuming  that  the  footpath  would 
be  diverted.  He  did  not  know  whether  there  were  20  nouses  now 
unlet  on  the  estate. 

Mr.  Robert  Frederick  Boutwood.  managing  clerk  to  Mr.  Gaby, 
.also  gave  evidence. 
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in  reply  to  the  Ghainnaai,  it  waa  stated  that  of  the  4,850ft. 
of  frontage,  2.270ft.  wero  oovered,  and  2,580ft.  not  yet  bailt 
on.    The  acxeage  of  the  estate  waa  about  17. 

Mr.  Louis  Fredk.  St.  John  said  it  was  generally  known  that 
the  estate  contained  valuable  building  sand,  fie  estimated  that 
the  sum  which  should  be  deducted  from  the  rent  was  £84  10s.  9d. 

Croes-ezamined :   There  might  be  20  houses  empty  on  the  estate. 

The  Bench  apportioned  the  rent  still  payable  under  the  build- 
ing  agreement  in  respect  of  the  residue  of  the  land  to  be  £809, 
and  in  respect  of  the  land  required  by  the  railway  company,  £45. 


CAVALIER  V.   POPE. 

House    of    Lords — The    Lord    Chancellor    and    Lords^ 
James  of  Hereford,  Macnaghten,  Davey,  Atkinson  and 
Eobertson. 

1006-June  22.]  C  Estates  Oazette,"  June  30, 1908. 

Landlord  and  tenant — Injury  to  wife  of  tenant — Claim 
for  damage  against  landlords — Question  of  liability  to 
a  stranger. 

lliis  was  an  appeal  b^  Mrs.  Miimie  Cavalier,  who  with  her 
husband  were  the  plaintiffs  in  an  action  tried  before  Mr.  Justice 
Fhillimore.  The  appeal  waa  against  an  order  of  the  Court  of' 
Appeal  setting  aside  «  verdict  and  judgment  in  her  favour 
entered  at  the  trial  of  the  action. 

The  facts,  which  were  not  in  dispute,  were  that  in  December, 
1901,  the  appellant's  husband,  who  was  a  french  polisher,  entered 
into  a  verbal  agreement  with  a  man  named  Cumminfl,  the  agent 
of  the  defendant,  for  the  teniancy  of  three  rooma  in  a  house  in 
Bridport  Place,  Hoxtom,  at  a  monthly  rental  of  £2  16s.  8d. 
The  plaintiffs  during  the  tenancy  repeatedly  called  the  attention 
of  the  agent  to  the  necessity  of  repairing  the  kitchen  floor,  and 
CO.  December  9,  1902,  the  agent  agreed  with  Mr.  Cavalier  that 
the  necessary  repairs  should  be  executed. 

The  •arrangements,  however,  were  not  carried  out,  and  nothing 
was  done,  and  one  day  while  the  ap^llant  was  standing  on  a 
chair  in  the  kitdien  dropping  pennies  into  a  penny-in-theHslot  gas 
meter,  the  back  legs  of  the  cnair  went  through  a  rotten  board 
in  the  floor,  and  she  fell,  receiving  serious  injuries.  Cummins 
died  after  proceedings  had  been  commenced,  and  the  defendant 
denied  liability.  The  jury  gave  the  husband  £25  for  breach 
of  the  verbal  agreement  to  repair,  and  the  wife  £75  for  the  in- 
juries ahe  had  received.  The  defendant  appealed  against  the^ 
verdict  and  judgment  in  favour  of  the  wife.  The  Court  of  Appeal 
— ^the  Master  of  the  Rolls  and  Lord  Justice  Bomer,  Lord  Justioe 
Mathew  dissenting — ^held  that  the  defendaiut  was  not  liable  to 
the  wife  either  in  contract  or  in  tort,  and  entered  judgment  for 
the  defendant,  with  costs.  Mrs.  Cavalier  then  obtained  leave  to 
appeal  to  their  Lordships'  bar  in  forma  pauperia 

The  judgment  was  affirmed  by  the  Law  Lords,  who  held  that 
there  had  been  no  contract  between  the  parties  and  no  invi- 
tation by  the  landlord  inviting  anyone  to  oome  upon  the  premiset. 
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REX  y.   BEDFORD  JUSTIOBS. 

King's  Bench  Division — Justices  Ridley,  Darling  and  Bray. 

1906-Jime  23.]  T  Estates  Gazette,"  June  30. 1906. 

Licensing  Act,  1904 — Compensation  fund — Certificate  of 
justices  exempting  lessee  of  licensed  premises  from  con- 
tribution to  fund — Rule  to  quash  certificate — Hotel 
partly  used  as  public-house. 

Mr.  Danckwerts,  K.C.,  moved  for  a  rule  directed  to  certain 
Justices  of  the  Bozough  of  Bedford,  calling  upon  them  to  show 
cause  whj  a  certiorari  should  not  issue  ordering  them  to  bring  up 
a  certain  certificate  purporting  to  exempt  the  leseee  of  the  Lion 
Hotel,  Bedford,  from  his  due  proportion  of  the  sum  raised  to  pro^ 
vide  the  Compensation  Fund  to  its  proper  level,  in  order  that  it 
might  be  quashed.  In  the  alternative  he  also  moved  for  a  role 
nisi  for  a  mandamus  so  that  there  might  be  no  technical  diffi- 
culty in  the  way. 

Proceeding,  counsel  said  the  question  turned  upon  the 
Licensing  Act  of  1904,  which  provided  a  schedule  of  charges 
to  be  levied  for  compensation  under  the  Act,  and  there  was 
a  footnote  at  the  bottom  of  the  Act,  which  stated  that  the  rate 
of  charge  in  the  case  of  lan  hotel  or  other  premises  to  which 
sub-section  4  of  section  43  of  the  Inland  Revenue  Act,  1880, 
applies,  shall  be  one-third  of  the  eum  charged  in  other  cases, 
and  in  the  case  of  any  licensed  premises  which  are  certified  by 
the  Justices  of  the  licensing  district  on  tlie  application  of  the 
holder  of  the  licence  to  be  used  only  as  public  gardens,  picture 
galleries,  exhibitions,  places  of  public  or  private  entertain- 
ment, railway  refreshment  rooms,  bona-fide  restaurante  or 
eating-houses,  or  for  any  other  purpose  to  which  the  holding  of 
a  licence  ie  merely  auxiliary,  such  rate  shall  be  not  less  than 
one- third  of  that  charged  in  other  cases. 

His  contention  was  that  the  Justices  who,  in  the  case  of  the 
Lion  Hotel,  gave  a  certificate  sanctioning  a  reduction  of  the  vate 
chared  to  the  lessee  to  the  extent  of  two-thirds  of  the  amount 
specified  in  the  schedule,  had  no  jurisdiction  to  make  the  re- 
duction, as  part  of  the  hotel  was  used  as  a  public-house,  there 
being  two  public  bars,  and  the  Act  of  1880  only  authorised  a 
reduction  in  cases  where  a  hotel  was  used  only  for  the  reception 
of  guests.  In  this  case  there  was  no  ground  for  reduction  under 
either  Act. 

The  Court   granted  tho   rule   asked   for. 


WARMAN   V.   HANN. 

Clerkenwell  County  Court — ^His  Honour  Judge  Edge. 

1006-June  16.]  T  Estatee  Gazette,"  June  SO,  1906. 

Commission — ^Auctioneer — Sale  of  house. 

In  this  case  Mr.   Frederick    Warman,    auctioneer  and   estate 
agent,  Spencer  House,  Highbury  Corner,  sued  Mr.  Herbert  Hann, 
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Montacute,  Somerset.  The  claim  was  for  £15  as  oommiseion 
due  upon  the  sale  of  a  house. 

Mr.  Conmbe  was  counsel  for  the  plaintifi,  and  Mr.  Dwyer 
for  defendant. 

Plaintiff  called  evidence  showing  that  a  house,  22,  Cecile  Park, 
put  into  his  hands  to  find  a  purchaser  for  on  the  usual  commis> 
sion  terms,  was  disposed  of  through  his  instrumentality. 

Mr.  Robert  Jewell  said  the  purcluwser  told  him  he  had  ob- 
tained particulars  of  the  house  from  plaintiff's  office. 

Mr.  Frederick  Foreman,  for  the  defence,  said  he  purchased 
the  house  as  the  result  of  seeing  a  card  in  the  window.  He  wrote 
to  the  occupier  and  obtained  the  particulars.  He  received  no 
notice  whatever  of  the  house  from  Mr.  Warman. 

The  Judge  said  there  was  prinuu  facie  evidence  that  an  order 
to  view  had  been  sent  by  plaintiff  to  the  purchaser.  He  was 
satisfied  that  plaintiff  was  entitled  to  his  commission,  and  the 
verdict  would  be  in  his  favour  for  the  amount  claimed,  with 
costs. 


WAITING  AND    GILLOW  V.   NBWALL,   HABBOP    AND    GIBSON. 

Liverpool  County  Court — His  Honour  Judge  Shand. 

190&-Jmie  25.]  r  Estates  Gazette,"  June  90. 1906. 

Auctioneer — Claim  against  for  conversion — Goods  on 
hire-purchase  agreement — Delivery  by  auctioneer  to- 
purchaser. 

This  was  an  action  in  which  Messrs.  Waring  and  Gillow,  Ltd., 
carrying  on  business  in  Bold  Street,  Liverpool,  as  The  Pioneer 
Complete  Furnishing  Stores,  sued  Messrs.  Newall,  Harrop  and 
Gibson,  estate  agents,  valuers  and  auctioneers,  of  17,  Dale  Street^ 
Liverpool,  for  £15  5b.  for  the  alleged  wrongful  conversion  by 
the  defendants  of  an  oak  sideboaj?d  belon^ng  to  the  plaintiffs, 
or  in  the  alternative  for  the  return  of  the  sideboard. 

Mr.  A  P.  Thomas  (instructed  by  Mr.  G.  J.  Lynskey)  appeared 
for  the  plaintiffs,  and  Mr.  Cuthbert  Smith  (instructed  by  Mr. 
F.  A.  Hood)  for  the  defendants. 

It  was  admitted  that  the  litigants  were  both  innocent  persons 
in  the  transaction  which  gave  rise  to  the  claim,  and  the  action 
proceeded  purely  as  to  their  respective  legal  rights — the  plaintiffs 
as  owners  of  the  sideboard  unaer  a  "  hire-purchase  "  agreement, 
the  payments  on  which,  by  one  Walker,  were  in  STrear;  the 
defendants,  as  auctioneers,  who,  in  the  ordinary  course  of  their 
duties  as  auctioneers,  and  without  any  notice  as  to  ownerehip 
by  the  plaintiffs,  had  sold  the  sideboard  at  auction  to  a  lady 
bidder  for  £10  IDs. 

It  appeared  that  goods  to  the  amount  of  £20  168.  had  been 
parted  with  by  the  plaintiffs  to  a  man  named  Walker,  who  at 
that  time  (January,  1004)  resided  in  Garmoyle  Road,  Liverpool. 
In  Febmary,  1906,  acting  under  instructions  from  Mr.  Walker, 
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the  defendants  sold  his  famiture  by  auction,  including  the  eide- 
board  in  question.  The  plaintifis  subsequently  ascertained  that 
the  sideboard  had  been  sold  to  a  lady  residing  in  Garmoyle  Road 
for  £X0  10s.,  and  that  Walker,  who  could  not  now  be  found, 
was  said  to  have  gone  to  South  Africa.  The  price  of  the  side- 
board in  the  agreement  was  £15  5s.,  and  tne  payments  by 
Walker  being  in  larrear  one  month  he  had  no  right  to  sell  it. 
On  May  8  the  plaintiffs  discovered  the  whole  position,  and  at 
that  date  about  £14  had  been  paid  by  the  hireir  under  the  agree- 
ment relating  to  goods  and  interest  £22  ISs.  9d. 

Mr.  A.  J.  Chapman,  manager  of  the  hiring  department  of  the 
plaintiffs'  business,  deposed  to  these  facts. 

Mr.  Cuthbert  Smith  showed  that  the  plaintiffs  had  lost  £8  18s. 
9d.  without  interest  in  respect  of  all  the  goods — ^the  sideboard  and 
the  others  that  could  not  be  traced. 

Correspondence  between  the  plaintiffs'  and  the  defendants' 
solicitors  was  read,  and  on  it  Mr.  Cuthbert  Smith  pointed  out 
that  delivery  by  the  defendants  was  alleged  by  the  plaintiffs. 
That  fact,  counsel  submitted,  in  law  made  a  great  deal  of  differ- 
ence, and  strengthened  the  defendants'  case  very  much,  they 
beinff  innocent  parties  in  the  matter  of  the  s^e.  That  there  was 
no  delivery  by  the  defendants  was  the  case  he  (counsel)  was 
there  to  meet,  and  he  submitted  the  plaintiffs  were  bound  by 
the  correspondence. 

Mr.  Thomas  submitted  there  was  nothing  in  the  point,  and 
that  if  necessary  he  would  ask  his  Honour  for  leave  to  amend 

His  Honour  said  he  did  not  see  that  it  was  necessary,  but  if 
asked  for  leave  to  amend  he  would  certainly  gr^uit  it. 

Mr.  Cuthbert  Smith  proceeded  to  cite  cases  and  the  evidence 
of  the  purchaser  of  the  sideboard  at  the  auction  sale  was  ad- 
mitted, the  purchaser  stating  that  after  the  sale  she  handed 
the  auctioneers'  receipted  debit  slip  for  £10  10s.  to  a  carter  who 
delivered  it  at  her  house.  Counsel  cited  other  cases  bearing 
upon  his  contention  that  the  auctioneer  was,  in  the  words  of 
Mr.  Justice  Day,  in  one  of  the  cases,  merely  "a  convenient 
instrument "  for  the  sale,  acting  merely  for  the  benefit  of  the 
person  bv  whom  he  was  employed,  and  not  for  his  own  beniefit. 
In  one  of  the  cases  the  dictum  of  the  Judge  was  that  "delivery 
was  the  essence  of  conversion." 

The  Judge:  These  cases  show  that  the  auctioneer,  so  long 
as  he  does  not  do  more  than  introduce  a  purchaser  to  a  seller, 
is  not  liable,  but  the  moment  he  delivers  goods,  taking  them 
out  of  the  hands  of  the  real  owner,  he  then  converts  them. 

Mr.  Cuthbert  Smith  said  he  was  there  to  meet  the  selling, 
not  the  delivering. 

The  Judge :  Then  you  must  go  to  another  Court  and  say 
that.  I  have  decided  that  point,  and  have  admitted  the  evidence. 
If  you  are  not  here  to  meet  "delivery  "  you  ought  to  be. 

Mr.  Cuthbert  Smith :  I  submit  the  case  of  "  Turner  r.  Hockey," 
which  I  have  cited,  is  binding. 

After  discussion  on  the  point  of  damages,  counsel  for  the 
plaintiffs  intimated  that  he  would  be  content  with  £8  18s.  9d. 

Mr.  Cuthbert  Smith  conferred  with  his  clients,  and  it  was 
agreed  that  there  should  be  judgment  for  the  plaintiffs  for  £8. 
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QLASIEB  AND  CO.   V.   SMITH  AND   SON. 

Croydon  County  Court — ^His  Honour  Judge  Russell. 

1906-July  3.]  r  Estatee  Gftzette,"  July  7.  1906l 

Commission — Estate  agents — Introduction  of  purchaser 
— No  completed  sale — Default  of  vendors — Right  to 
commission. 

In  this  action  tlie  plaintifb  were  Messrs.  Glasier  and  Co.,  of 
29..  Upper  BakfCr  Street,  N.W.,  estate  agents,  and  the  defendants, 
Messrs.  James  Smith  and  Son  (Norwood),  Ltd.,  builders,  of 
Junction  Works,  South  Norwood. 

Mr.  Benson  was  plaintiffs'  counsel,  and  Mr.  Gaskell  appeared 
for  defendants. 

The  claim,  as  set  out  in  the  particulars,  was  for  commission 
at  the  rate  of  2^  per  oent.  earned  by  them  on  the  introduction 
of  a  purchaser  of  the  premises  known  as  6,  Wormwood  Street, 
London,  represented  as  producing  £210  per  annum  net,  for 
the  sum  of  £3,000.  In  the  altetmative,  plaintiffs  claimed  the 
like  sum  as  quantum  meruit,  or  damages. 

No  evidence  was  called,  the  facts  being  agreed  upon,  but 
there  was  a  Icoigthy  legal  argument. 

Mr.  Benson  said  the  plaintiffs  found  a  purchaser  for  the  pro- 
perty, who  was  ready  to  complete  the  purchase,  but  it  was  dis- 
covered that  a  certain  fact  had  not  been  disclosed,  and  the  deal 
was  lost  in  consequence. 

Mr.  Gaskell's  contention  was  that  plaintiffs  were  to  be  paid  2^ 
per  cent,  on  completion  of  the  purchase  and,  as  there  was  no 
completion,  they  could  not  recover  the  commission. 

His  Honour,  in  giving  judgment  foo*  plaintiffs  for  the  full 
amount,  said  they  were  employed  to  sell  property  of  a  certain 
description  and  found  a  purchaser ;  but  defendant  had  not  sup- 
plied certain  particular  to  the  a^nts  which  ought  to  have  been 
produced  to  the  person  willing  to  buy,  and  on  discovering  this 
fact  the  purchaser  cried  off.  It  was  clear  that  plaintiffs  had 
done  everything  necessary  to  entitle  them  to  the  commission. 
Stay  of  execution  for  a  month. 


WILMSLOW    URBAN    DISTRICT    COUNCIL   V.    SIDEBOTTOM. 

Chancery  Division — Mr.  Justice  Neville. 

IWeV-^nly  2.]  C"  Estates  Gazette."  July  7. 1906. 

Sewering  and  paving — Charges — Apportionment — Claim 
a2;ainst  frontagers  —  Objectioa  to  apportionment  — 
Existing  gewer. 

This  was  an  action  by  the  plaintiff  Council,  claiming  a  declara- 
tion that  under  and  by  the  Public  Health  Act  they  were  entitled 
to  a  charge  on  a  house  and  premises  situate  in  the  Wilmslow 
Park  Road  in  the  occupation  of  the  defendant  for  a  sum  of  £202, 
being  the  apportioned  amount  of  the  costs  and  charges  of  the 
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plaintiffB  in  relatioia  to  the  eewexin^  of  the  road,  and  also 
to  recover  certain  charges  of  the  arbitrator  in  making  an  award 
in  the  case. 

Mr.  Eve,  K.C.,  and  Mr.  G.  Rhodes  were  counsel  for  the 
plaintiffs,  and  Mr.  Macmorran,  K.C.,  and  Mr.  A.  Grant  re- 
presented the  defendant. 

PlaintiffB'  case  was  that  the  defendant  was  the  owner  of  a 
house  and  land  fronting,  adjoining  and  abutting  on  the  Wilmslow 
Park  Road,  and  at  a  meeting  of  the  Council  in  July,  1900,  it 
was  resolved  that  this  road  should  be  sewered,  levelled,  paved, 
lagged  and  channelled  and  made  up  to  the  satisfaction  of  the 
Council,  and  it  was  further  resolved  that  the  surveyor  should 
prepare  plans  for  caiiying  out  this  work.  On  November  21, 
1900,  all  the  requirements  of  the  Public  Health  Act  having  been 
complied  with,  the  Council  served  the  defendant  with  a  notice 
to  sewer  and  pave  the  road.  Defendant  failed  to  comply  and 
informed  the  Council  accordingly.  The  Council  then  took  the 
work  in  hand  and  carried  it  out,  and  the  amount  they  claimed 
was  the  amount  that  had  been  apportioned  the  defendant  as  his 
share  of  the  cost  of  the  work.  In  July,  1903,  defendant  save 
notice  objecting  to  the  apportionment,  and  tiie  Council  m&a. 
appointed  an  arbitrator,  and  his  award  was  that  this  amount 
of  £202  must  be  paid  by  the  defendant. 

Defendant  denied  that  he  owed  the  plaintifE  Council  the  £202. 
At  tiie  time  the  Council  passed  their  resolution  there  was  a  sewer 
in  the  road,  and  tlte  existing  sewer  received  then,  and  still 
received,  the  drainage  from  the  houses  in  the  road  and  from 
the  defendant's  house  and  land.  This  s.wer  had  existed  for 
more  than  forty  years  prior  to  July,  1900,  and  had  been  accepted 
and  adopted  by  the  plaintiffs  and  their  predecessors,  and  was 
sufficient  and  satisfactory  for  the  drainage  of  the  road.  Defen- 
dant said  that  this  sewer  was  vested  in  the  plaintiffs  and  their 
predecessors  under  the  Public  Health  Act. 

For  the  plaintiffs,  Mr.  Wm.  Cobbett,  clerk  to  the  plaintiff 
Council,  said  that  at  the  time  of  the  passing  of  the  resolution 
by  the  Council  they  took  no  steps  to  see  whether  there  was  an 
existing  sewer,  but  they  did  make  enquiries  between  that  time 
and  the  confirmation  of  the  resolution,  and  found  the  remains  of  a 
sewer  in  the  road. 

Evidence  was  then  given  by  a  number  of  workmen  as  to  the 
oonstruction  of  the  fiiBt  sewer  in  the  road. 

After  hearing  other  evidence  and  the  arguments  of  counsel. 

His  Lordship  said  the  only  question  he  had  to  consider  was 
whether  or  no  the  local  authority  were  justified  in  the  course  they 
took,  and  were  entitled  to  daim  these  sums  from  the  defendant. 
He  would  hold  that  the  old  sewer  in  this  road  was  a  sewer. 
It  was  a  12in.  sewer,  and  in  his  opinion  it  was  laid  for  the 
purpose  of  carrying  off  the  surface  water  and  the  drainage  from 
the  houses  in  the  road.  He  also  found  that  at  one  time  it  was 
proposed  to  construct  a  septic  tank  at  or  near  the  outfall  to  deal 
with  the  sewage  from  the  sewer  by  the  local  authority.  Having 
regard  to  the  evidence  and  his  holding  that  it  was  a  sewer,  it 
was  inevitable  for  him  to  say  that  the  sewer  had  been  accepted 
by  the  local  authority  and  that  it  was  laid  to  their  satisfaction. 

e  dismissed  the  action,  with  costs. 
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BOURN   V.    SALMON   AND   GLUCKSTEIN,    LIMITED. 

Mr.  Justice  Buckley. 

1906— Julys.]  r  Estates  Gazette,"  July  7,  1906. 

Landlord  and  tenant — Lease  and  sub-lease — Liability  £  ^r 
water  rate — Payment  by  head  lessees — Claim  for  re- 
imbursement against  sub-lessees. 

Mr.  BuckmaiBter,  K.C.,  said  in  this  case  the  Prudential 
Assurajiice  Company  were  the  owners  of  the  block  of  buildings  at 
the  comer  of  Holbom  and  Gray's  Inn  Road.  They  leased  it  to 
another  company,  which  leased  a  portion  to  Messrs.  Salmon  and 
GluoikBtein,  who,  in  their  turn,  sub-leased  a  portion  to  Messrs. 
Bourn.  The  Water  Board  levied  on  the  head  lessees,  who  paid, 
and  ultimately  applied  to  the  defendants,  £he  latter  demanding 
the  portion  of  the  rate  from  their  tenants. 

The  Question  was  whether  Messrs.  Salmon  and  Gluckstein  had 
any  rignt  against  their  sub-lessees. 

His  Lordship  pointed  out  that  the  question  was  whether  & 
water  rate  was  a  rate  payable  in  rcspect  of  demised  premises. 
If  he  were  at  liberty  to  use  his  own  judgment  he  would  say  it 
was  not.  A  water  rate  was  not  payable  in  respect  of  the  premises 
in  the  sense  that  the  owner  of  the  premises  must  pay ;  it  was 
payable  in  respect  of  water  which  the  occupier  requested  to  have 
supplied.  He  might  ask  for  it  or  he  might  not.  If  he  asked  for 
it,  he  paid  for  it ;  if  he  did  not,  he  did  not.  But  his  Lordship 
felt  that  he  was  bound  by  authority  to  hold  the  contrary,  & 
Divisional  Court  having  decided  that  a  water  rate  was  a  rate. 
He  must  say,  therefore,  that  water  rate  was  a  rate  within  the 
meaning  of  the  covenant  to  pay  rates  and  taxes,  but  he  hoped 
that  the  matter  would  be  taken  to  the  Court  of  Appeal. 


PARLOUR    V.    HBDLBY. 

Darlington  County  Court — His  Honour  Judge  Templer. 

1906-^uiie  20.]  [**  Estates  Gazette."  July  7, 1006. 

Auction  sale — Claim  by  auctioneer  for  price  of  goods  sold 
— Claim  of  set-off  for  money  due  by  vendor  to 
chaser. 

In  this  case  Mr.  William  Parlour,  anictioneer,  of  Croft, 
brought  an  action  against  Robson  Hedley,  farmer,  of  Wood- 
house,  near  Middleton  Tyas,  to  recover  £43  Os.  3d.  for  goods 
sold.  Mr.  H.  Gawan  Taylor,  barrister  (instructed  by  Mr.  T. 
Clayhills),  appeao^ed  for  the  plaintiff,  and  Mr.  J.  F.  Latimer  for 
the  defendant. 

Mr.  Gawan  Taylor  said  that  the  facts  were  not  in  dispute ; 
it  was  a  question  of  law.  The  claim  was  for  £43  Os.  3d.  for  goods 
sold  by  the  plaintiff  as  auctioneer.  There  were  cross  accounts- 
in  the  case. 

Mr.  Greorge  Jaques,  of  Moorhouse  Farm,  near  Barton,  said  t;hat 
Mr.  Hedley  owed  him  £31  10b.,  and  Mr.  Hedley  claimed  that 
Mr.  Jaques  owied  him  £31  Is.     On  April  14,  Mr.  Parlour  sold 
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some  stock — a  yearling  and  four  heads  of  cattle — for  Jaques.  and 
Qedley  bought  them  for  £42  15s.  This  sum,  and  Mr.  Parlour's 
commission  of  14s.  3d.  made  up  the  amount  of  the  daim.  An 
auctioneer  oould  not,  of  course,  give  credit.  Defendant  took 
the  stock  away,  and  told  Mr.  Parlour  he  would  see  him  about 
payment  the  following  Monday  at  Darlington  market.  When  seen 
on  that  day  he  declined  to  pay,  on  the  ground  that  Jaques  owed 
him  money.  The  legal  authorities  were  consistent  in  holding- 
that  an  auctioneer  could  sue  for  goods  sold  and  delivered — ^first, 
on  the  ground  of  his  special  property  in  the  goods,  and,  secondly,, 
on  the  ground  of  his  lien  for  auctioneer's  commission.  In  sup- 
port of  his  argument,  Mr.  Taylor  cited  the  case  of  "  Williams  v. 
Millington/' and  said  that  in  the  common  course  of  auctions  there 
was  no  delivery  without  payment. 

Mr.  Latimer  said  the  defendant's  position  was  that  Jaque* 
owed  him  money.  He  said  he  was  going  to  have  a  sale,  and 
that  he  would  pay  him  out  of  the  proceeds. 

His  Honour:  I  don't  think  he  could  do  that  unless  the- 
auctioneer  was  willing. 

Mr.  Hedley,  the  defendant,  was  called,  and  stated  that  at 
the  conclusion  of  the  sale  he  told  Mr.  Parlour  he  had  cross 
accounts  with  Jaques,  and  Mr.  Parlour  expressed  himself  willing 
if  Jaques  agreed  that  the  account  should  be  deducted. 

His  Honour :  Mr.  Parlour  has  denied  that.  If  you  insisted 
upon  that  condition  I  think  you  should  have  informed  the  auc- 
tioneer before  the  sale. 

Mr.  Latimer  said  that  his  point  was  that  the  plaintiff  sold 
the  stock  on  behalf  of  Jaques,  and  of  the  proceeds  of  that  sale 
he  was  the  trustee  for  Jaques.  The  auctioneer  himself  was  in- 
demnified in  every  way,  for  so  far  as  his  commission  was  con- 
cerned they  had  paid  that  into  Oourt.  He  was  the  trustee  of 
the  money  paid  for  the  cattle ;  Jaques  was  owing  Hedley  money. 
His  Honour  at  this  stage  made  an  order  for  Jaques  to  be  brought 
in  as  co-plaintiff,  counsel  in  the  action  agreeing  to  the  payment 
to  Mr.  ParlouT  of  the  14«.  3d.  paid  into  Court  as  commission. 

The  Judge  proceeded  to  examine  the  respective  claims  of 
Jaques  and  Hedley  against  each  otheor.  In  the  end  his  Honour 
gave  judgment  against  Hedler  for  £21  2s.,  with  costs  for  Mr. 
Parlour  on  scale  "B." 


NICHOLS   V.    GRIFFITHS   AND   MILLINGTON. 

Worcester  Assizes. 

1906-Jaiie  29.]  [**  Estates  Oazette,"  July  7, 1906. 

Auctioneer — Claim  against  for  return  of  furniture  and 
damages  and  negligence  in  sale  of  goods  and  an  account. 

In  this  case  the  plaintiff,  Mrs.  Kate  Elizabeth  Nichols,  sued 
Messra.  Griffiths  and  Millington,  auctioneers  and  valuers,  of 
Worcester,  for  the  return  of  certain  articles  of  furniture,  etc., 
damages  for  their  retention  and  for  negligence  in  sale  of  goods, 
for  the  vetum  of  overcharges,  and  a  statement  of  account  in 
connection  with  the  sale  of  property. 
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Mr.  Powell,  K.C.,  with  whom  was  the  Hon.  R.  Oovientry,  was 
for  the  plaintifi,  and  Mr.  Vachell;  with  whom  mm  Mr.  J. 
SoathaJl,  wae  for  the  defendants. 

The  plaintiff  was  the  widow  of  a  dealer  in  antiques,  and  9pon 
hifi  death  in  1003  his  propertjr  and  e&ect&  were  sold  bj  auction. 
The  sale  of  the  effects  waa  entrusted  to  the  defendants,  whom 
plaintiff  alleged  she  instructed  that  certain  articles  were  not 
to  be  sold.  These  included. a  sideboard,  piano,  and  a  picture, 
and  some  miniatures  she  instructed  them  were  not  to  be  sold 
for  less  than  £30.  As  a  matter  of  fact,  they  were  sold  for  £17, 
and  immediately  changed  hands  at  a  pzofit  of  £lO.  The  other 
articles  were  also  sold  for  prices  which,  plaintiff  alleged,  were 
far  below  their  real  value.  Plaintiff  immediately  oom^Mained  to 
Mr.  Millington.  and  he  admitted  he  had  done  wroni;.  and  subse- 
quently he  explained  that  it  was  quite  impossible  in  the  middle 
of  the  sale  for  anyone  to  say  whether  the  goods  were  likely  to 
fetch  Bufficiemt  to  make  the  estate  solvent,  and  it  would  have 
been  necessary  to  produce  a  surplus  to  enable  them  goods  with- 
drawn to  be  paid  for. 

The  defence  was  a  denial  of  specific  instructions  for  the  with- 
drawal of  any  of  the  lots  from  the  sale,  that  the  whole  of  the 
articles  were  fairly  dold  and  realised  fair  prices,  and  that  a 
fair  apportionment  of  the  ocwt  of  selling  the  prapeitj  had  been 
made  between  the  plaintiff  and  the  other  parties  concerned. 

The  juiy  found  that  the  defendants  sold  the  articles  against 
instructions,  and  awarded  plaintiff  damages  for  the  miniatures 
£13,  for  the  remaining  articles  £20,  and  for  overcharge  for  sell- 
ing the  property  £2  lOs, — a  total  of  £Z5. 


LARGE   V.   KNIGHT   AND   8IMEY. 

Bournemouth   County  Court — His    Honour  Judge 
Philbrick. 

19(»-.]  r  Estates  Qaiette.*'  Jnly  7 1908. 

Valuer — Claim  for  fees  for  work  done. 

This  was  a  claim  by  Mr.  Edgar  Charles  Large,  auctioneer  and 
valuer,  of  105,  Streatham  Hill,  London,  to  recover  from  Messrs. 
Alfred  Knight  and  G.  H.  B.  Simey,  who  carried  on  business 
as  coach-buildera  at  Dorchester,  Poole  and  Bournemouth,  a  sum 
of  £31  lOs.  in  respect  to  work  done,  money  paid,  and  money  due 
under  contract. 

Mr.  Oliver,  barrister,  appeared  for  plaintiff,  and  Mr.  Harry 
Trevanion  represented  defendants. 

Ck)unsel,  whose  statement  was  borne  out  by  plaintiff,  explained 
that  the  claim  was  made  under  a  written  contract  dated  March 
26,  1904,  made  between  the  plaintiff  on  the  one  part  and  the  de- 
fendants on  the  other  part,  whereby  the  latter  engaged  Mr. 
Large's  servisoes  as  a  valuer  for  the  purpose  of  their  partner- 
ship. It  was  in  consequence  of  the  plaintiff's  extensive  know- 
ledge of  the  coachbuilding  trade  that  lie  first  came  into  oom- 
municatiooi  with  the  defendants,  and  as  the  result  of  such  com- 
munication he  was  engaged  to  carry  out  valuations  of  the  stock- 
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in-trade  for  a  period  of  thr^  years  at  a  fee  of  thirty  guineas 
per  aimam.  The  first  year  the  plaintifE  was  paid  the  amount 
ander  the  oontract,  bat  he  had  to  institute  prooeedingfB  before 
he  was  able  to  obtain  payment  for  the  second  valuation.  In 
March  of  the  present  year  he  notified  the  defendants  that  he 
had  set  aside  a  week  for  the  purposes  of  the  third  annual  valua- 
tion, but  in  deference  to  pressure  from  Mr.  Kniglit  he  undertook 
the  valuation  prior  to  the  date  he  had  arranged,  doing  so  at 
great  inoonvenienoe  to  himself,  in  order  that  a  statement  might 
be  placed  before  their  creditors.  On  March  22  he  sent  in  his 
report,  the  amount  of  the  valuation  being  £3,461.  Subsequently 
a  deed  of  assignment  was  executed  by  the  defendants  for  the 
benefit  of  their  creditors. 

After  hearing  tht  plaintiff,  his  Honour  suggested  that  he  should 
have  claimed  as  damages  for  not  having  been  permitted  to  carry 
out  the  contract,  and  counsel  applied  that  the  claim  should  be 
amended  to  that  effect,  to  which  his  Honour  assented. 

In  further  cross-examination,  plaintiff  said  he  was  engaged  upon 
the  business  for  three  days.  He  understood  the  defendants  had 
executed  a  deed  of  assignment  for  the  benefit  of  their  creditors. 

For  the  defence,  Mr.  Trevanion  stated  that  theze  was  not  much 
difference  as  to  the  facts  upon  which  the  claim  was  based,  and 
the  point  was  as  to  what  was  the  sum  to  which  the  plaintiff  was 
entitled  for  what  he  did  and  what  he  could  not  do  through  no 
fault  of  his  own.  The  time  and  trouble  which  he  gave  to 
the  valuation  were  nothing  like  the  work,  time  and  trouble 
involved  on  the  two  previous  occasions,  and,  the  trustees  being 
willing  to  pay  the  plaintiff  for  the  valuation  as  carried  out,  the 
claim  ought  to  be  limited  to  the  loss  he  had  suistained  throu^ 
not  beuig  able  ti  carry  out  his  part  of  the  agreement. 

His  Honour  eventuallv  gave  judgment  for  the  plaintiff  for 
the  amount  claimed,  witn  costs. 


FBENBY   V.    BAKER    STREET    AND    WATERLOO    RAILWAY 
COMPANY. 

Sheriflf's  Court — Under-Sheriflf  Bturchell  and  a  special  jury. 

1906-July  &]  r  Estates  Gasette,"  July  7, 1906. 

Compensation — Tube  railway  construction — Claim  for 
structural  damage  and  injurious  affection  to  house, 
alleged  to  be  caused  by  excavations — Defence  of  damage 
being  due  to  natural  decay. 

This  was  a  claim  for  structural  damage  and  injurious  affection 
to  12,  Cornwall  Terrace,  Regent's  Park,  in  consequence  of  the 
excavations  and  works  in  connection  with  the  tube  railway.  The 
premises  were  held  on  lease  for  16J  yean  from  September  29, 
1903,  at  a  yearly  rental  of  £240. 

Mr.  Mellor,  K.C.,  and  Mr.  Palmer  appeared  for  the  claimant, 
and  Mr.  Roekill,  K.C.,  and  Mr.  Macassey  for  the  railway  com- 
pany. 

The  claimant  gave  evidence  to  the  effect  that  when  he  first 
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went  over  the  house  with  a  view  of  occupying  it,  he  foand  it 
required  certain  structural  repairs  and  decorations,  which  were 
done  at  a  cost  of  £308  12s.  6d.  Shortlj  after  he  had  taken 
possession,  he  found  that  the  flooring  had  sank,  the  jponels 
underneath  having  cracked,  the  housekeeper's  room  showed  signs 
of  cracks,  and  damage  was  observed  in  the  stables.  The  cracks 
in  the  comicee  of  the  housekeeper's  room  had  greatlj  increased 
-and  the  roof  had  also  sunk  so  that  the  water  pemainied  on  it  in 
places.     There  were  other  signs  of  settlement  and  damage. 

Other  evidence  was  given  to  the  effect  that  the  house,  when 
the  claimant  took  possession,  was  in  a  good  condition. 

Mr.  Bovis,  the  builder,  who  did  the  work  for  claimant  before 
he  entered  into  X)osses6ion,  said  he  was  called  in  again,  and 
Mrs.  IFeenej  did  not  think  that  his  work  had  been  done  as 
it  should  have  been,  in  con  sequence  of  the  damage  apparent. 
He  spoke  as  to  a  crack  in  the  south-west  oomer  of  the  wall 
caused  by  a  slight  settlement.  The  stone  steps  were  slightly 
shifted,  and  there  was  damage  to  cornices,  the  housekeeper's 
room  and  other  premises.  It  would  be  diMcult  to  say  what  the 
cost  would  be  to  put  the  cracks  right,  as  he  was  not  sure 
that  the  settlement  had  oeased.  The  cost  of  re-decoration,  eta, 
would  be  about  £300,  indusive  d  the  oracks.  Tlie  railway  were 
rcnninpr  trial  trains  in  February. 

By  Mr.  Roskill :  There  had  been  a  settlement.  He  could  not 
say  at  the  construction  of  the  railway,  but  he  expected  so.  The 
chimneys  weire  straight  pointed,  not  bonded.  He  had  pointed 
down  the  joints  and  arches,  rebuilt  the  parapet  and  put  on  stone 
tx>ping8.     The  house  was  85  years  old. 

In  answer  to  further  question,  witness  said  there  was  plenty 
of  evidence  of  recent  settlement,  not  of  natural  decay,  but  of 
movement  as  shown  by  the  chimney-pieces.  All  the  cracks  were 
made  good  by  the  end  of  1003  and  beginning  of  1004.  He  did 
not  suggest  thiat  the  defects  in  the  roof  wore  caused  by  settle^ 
ment. 

Mr.  John  R.  Lancaster,  who  had  examined  the  house  in  Feb- 
ruary of  this  year,  comfirmed  the  evidence  of  Mr.  Bovis,  and 
placed  the  cost  of  remedying  the  structural  defects  at  £100  and  the 
cost  of  re-decoration  £360. 

Mr.  C.  W.  Stephenson  gave  similar  eviden<2e. 

For  the  railway  company,  Mr.  Roskill  contended  that  the 
damage  was  the  result  of  natural  decay  of  the  premises,  and 
not  the  result  of  the  making  of  the  tube. 

Sir  Benjamin  Baker  gave  evidence  to  the  effect  that  these 
liouses  were  buili  on  soft  y<?llow  clay  anJ  liable  to  movement, 
owing  to  variations  in  the  climatic  conditions.  There  was  no 
cement  foundation.  No  structural  cracks  were  visible  now  re- 
sultiu!?  from  the  lube  wc^rk? 

Sir  Douglas  Fox  said  the  oracks  were  all  structural  cracks  and 
there  was  only  one  which  did  not  exist  before  the  coming  of 
the  railway. 

Eventually  the  claim  was  withdrawn. 

Among  the  witnesses  retained  for  the  company  were  Mr. 
Howarrl  Chatfeild  Clarke,  Mr.  Douglas  Young,  Mr.  Alex.  R. 
Stonning  and  Mr.  Leslie  R.  Viscera. 
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SALAMAN'S    TBUSTBBS  V.  LONDON    COUNTY    COUNCIL. 

Sheriffs  Court — Under-Sherifif  and  a  special  jury. 

1906-Jul7  5.]  V  EstatoB  Gazette.**  July  7,  1906. 

Compensation — Leasehold  house. 

This  was  a  claim  in  reference  to  the  acquisition,  of  the  lease- 
hold interest  in  6,  Hampstead  Road,  held  for  a  term  of  80 
years  from  Christmas,  1874,  at  a  ground  rent  of  £70.  The  daim- 
.ants  obtained  the  premises  in  1874,  and  the  property  was  at  present 
underlet  for  seven,  fourteen  or  twenty-one  years  from  1896  at 
a  rent  of  £250  for  seven  years ;  £275  for  the  second  term ;  and 
£300  for  the  third  seven  years.  The  tenants  had  the  option  of 
determining  the   lease,  but  had  not  exercised  the  right. 

Mr.  H.  iF.  Dickens,  E.C.,  and  Mr.  M.  R.  Emanuel  weve  for 
the  claimants,  and  Sir  Edward  Boyle,  Bart,  E.G.,  M.P.,  and 
Mr.  Morten  for  the  County  Council. 

Mr.  Stanley,  for  the  claimants,  valued  the  compensation  at 
£4,050. 

Mr.  Edwin  Fox  re^rded  the  rental  value  of  the  premises 
at  £300,  ground  rent  £60,  leaving  £240.  At  48^  years'  purchase, 
six  per  cent.,  and  15|  years'  purchase,  equalled  £S,780.  For  ^ 
years  claimants  only  obtained  £275  and,  this  capitaJised  and  de- 
ducted, reduced  the  total  to  £3,687.  Hiis,  together  with  ten 
per  cent,  for  oompulsory  sale,  £368,  made  the  total  oompensation, 
in  his  opinion,  £4,055. 

Mr.  B.  TAnson  Breach  gave  similar  evidence. 

Sir  Edward  Boyle,  for  the  County  Council,  called 

Mr.  S.  Walker,  who  said  that  in  the  market  to4ay  the  pro- 
perty would  not  realise  a  rental  of  over  £200  per  annum.  The 
present  rent,  £275,  less  the  ground  rent,  gave  a  sum  of  £215, 
and  taking  this  at  3^  years'  purchase  and  the  reversion  to  £200 
on  the  six  per  cent,  table  for  the  remainder  of  the  term  of  the 
lease,  with  the  usual  ten  per  cent,  for  compulsory  sale,  he  esti- 
mated the  amount  of  compensation  at  £2,713. 

Mr.  T.  B.  Westacott  gave  similar  evidenoe. 

Mr.  J.  H.  Townsend  Green  said  the  frontaj^e  oi  the  premises 
was  18ft.  and  the  depth  38ft.  The  whole  area  oomprised  665ft. 
He  considered  8d.  a  foot  a  fair  price  for  the  building,  and  his 
total  valuationa  mounted  to  £2,750. 

The  jury  awarded  the  sum  of  £3,176. 


VAUGHAN   V.   THE   WAR   OFFICE. 

Mr.    T.    Jones,    F.S.I.,    Umpire. 

1906-May  16,  July.]  [«  Estates  Gazette."  May  19,  July  7, 190e. 

Compensation  —  Land    acquired  for  artillery    ran^e  — 
Mineral  and  sporting  rights. 

This  was  an  arbitration  to  determine  the  price  of  land  at 
Trawsfynydd,  Merionethshire,  belonging  to  Mr.  Vausrhan,  which 
the  War  Office  had  taken  for  the  purposes  of  an  artillery  range. 
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Mr.  Ellis  Jonies  Griffith,  M.P.  (instructed  by  Mr.  J.  R.  Jonee, 
Bala),  appeared  for  the  claimant,  and  Mr.  S.  A.  T.  Rowlatt  (in- 
strocbed  by  the  Tzeaaary  Solicitor,  Law  Oonrta  BrazLch),  for 
the  War  Office. 

The  estate  consisted  of  1,680  acres,  which  was  divided  into  two 
parts,  but  the  whole  was  let  in  one  for  £105  per  annum.  The 
Grown  sought  to  take  1,009  acres  from  the  estate «  which  they  de- 
scribed as  moorland,  but  the  claimant  stated  that  125  acres  of 
the  farm  was  pasture,  and  before  the  advent  of  the  War  Office 
sufficient  hay  was  made  upon,  it  to  keep  2t5  head  of  cattle. 
There  were  farm  buildings  and  house  on  the  farm,  and  in  addi- 
tion  it  carried  a  head  of  2,000  sheep.  If  the  War  Office  separated 
the  land  claimant  won  Id  have  to  erect  a  fence  nearly  a  mile  in 
length  to  keep  sheep  off  the  range. 

Mr.  William  Williams,  faimer,  who  formerly  lived  on  an  ad- 
joining farm,  said  the  farms  ol  Defeidiognchaf  and  Brynllin, 
which  were  those  proposed  to  be  taken,  were  good  sheep  farms  on 
which  2,000  sheep  could  be  inn. 

Mr.  David  Evans,  the  former  tenant,  also  kept  25  bead  of 
cattle  on  the  farms  before  the  artillery  came  there  to  practioo. 
In  consequence  of  the  artillery  practising  on  the  ran^pe  it  was 
now  impossible  for  the  tenant  to  live  in  the  house,  and  the  fences 
had  been  allowed  to  go  down.  The  Government  were  proposing 
to  take  the  best  part  of  the  land. 

Mr.  Charles  Edmondson  Williams  estimated  the  value  of  the 
land   as  follows:  — 

124  acres  of  enclosed  land  at  5b.  an  acre,  rental  £31  per  an- 

nnm.  at  twenty-ilve  years'  purchase     £775 

884  acres  of  sheep  walk,  1.400  sheep,  at  Is.,  equals  £70,  by 

thirty-three  years      2.310 

Mineral  rights    200 

Sporting  rights,  £15,  by  thirty-three  years    495 

£3.780 
Ten  per  cent,  for  compulsory  pnrohaae     378 

Total     £4.158 

Mr.  Elias  Jones  Williams  gave  similar  evidence. 
For  the  C?rown,  Mr.  EdwaiS  Griffith  estimated  the  values  as 
follows : — 

£    8. 
Sheep  run  carryins:   1.400  sheep,  at  lOd.  per  head  per 

annum,  equals  £58  6s.  8d..  by  twenty-seven  years    £1,575   0 

Add  ten  per  oenf.  for  compnlsory  sale    157  10 

Total     £1,732  10 

Mr.  B.  r Anson  Breach  estimated  as  follows:  — 
Rental  valne   per   annum   £50.   freehold,   at  twenty-'^even 

years'  purchase    ^ £1.360 

Ten  per  cent,  for  compulsory  purchase  .    135 

£1.485 
Sporting  rights    ]00 

Total     £1.586 

The  Umpire  awarded  £2,512  12s. 
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AUSTIN  V.   MIDDLESEX  COUNTY  COUNCIL. 

Mr.  Daniel  Watney,  P.RS.I.,  Sole  Arbitrator. 

1906-^ane  11,  Jxily.]  V*  Estates  Gazette,'*  June  16,  July  7,  1906. 

Compensation — Land  acquired  for  light  railway  purposes 
-^Damage. 

This  was  a  claim  for  compensation  in  reject  of  land  acquired 
for  road  widening  in  oonnection  with  a  light  railway  scheme. 
The  claimants  were  represented  by  Mr.  J.  A.  Simon,  M.P.  (in- 
stracted  by  Messrs.  Brackonridge  and  Edwards),  and  Mr.  English 
Harrison  appeared  for  the  Middlesex  County  Council  (instmcted 
by  Sir  Richard  Nicholson) ;  Mr.  Hayley  Mason  acted  as  expert 
adviser  for  the  County  Council. 

Counsel  for  the  claimant  stated  that  his  client  was  the  owner 
of  the  freehold  property  known  as  Juglens  Lodge,  Enfield.  The 
Middlesex  County  Council,  for  the  purposes  of  widening  the 
road  to  accommodate  their  light  railway,  proposed  cutting  off  a 
strip  from  the  frontage  of  claimant's  freehold,  varying  in  width 
from  4ft.  2in.  to  15ft.  An  apportioned  rent  of  £10  per  annum 
was  placed  upon  the  property,  the  whole  estate  being  at  present 
let  at  £105  per  annum  on  lease  to  Mr.  Diach.  His  claim,  which 
included  the  value  of  the  strip  taken,  the  loss  of  rent,  general 
damage  and  works  neoassary,  totalled  £1,474. 

Mr.  W.  H.  Elwell's  valuation  was  as  follows :  — 

For  lo«s  of  rent  and  land  in  reversion  after  thirteen  years      £431 
Add  10  per  cent,  for  compalsory  sale     43 

Total £474 

He  added  to  this  the  ooet  of  drainage   750 

For  works  made  neoessary  after  the  strip  had  been  removed        250 

Grand  total     £1.474 

By  Mr.   Harrison :  He  was  of  opinion  that  the  estate  would 

be  considerably  damaged.     His  figure  of  £750  was  an  arbitrary 

one. 

Mr.  Sydney  A.  Smith   gave  the  following  valuation:  — 

JUGLENS  LODGE. 

£    8. 

BentB  apportioned  upon  the  part  taken,  per  annum    10   0 

For  thirteen  years  of  the  lease  yet  to  run  on  4  per  cent. 
table    9.98 

£99  16 
Add  10  per  cent,  for  forced  sale    9  18 

£109    0 
Loss  of  area  of  land  taken  2J68ft..  2d.  per  foot,  by 

twenty-four  years'  purchase,  equals  4s.  per  foot  £553 

Deferred  for  thirteen  years  at  4  per  cent 6 

£331 

Add  10  per  cent,  for  forced  sale      33 

364   0 


£4X3    0 

of  privacy  and  change  of  neighbourhood    T. 750    0 

Total     £1,223    0 


For   general   damage  and  damage  in   reversion   by  loss 

■    ■  "      "ghbo     ' 


He  had  estimated  the  ooet  of  reinstating  the  walls  and  gates, 
but  had  not  now  given  that  in  evidence,  as  the  Counsel  had  offered 

20 


Digitized  by 


Google 


806  DIGEST   OF   LAW    AND 


to  do  the  work.  He  had  inspected  the  land  in  oompany  with 
Mr.  J.  H.  Townsend  Green. 

Gro6s-6zamined  by  Mr.  English  Harrison :  He  thought  the 
four  per  cent,  table  a  fair  table  to  treat  the  lose  of  rent  upon. 
It  was  part  of  a  rack  rent  derived  from  freehold  residential  pro- 
perty of  good  class.  He  had  not  ignored  the  fact  that  the  tenant's 
lease  had  been  extended  for  five  years  only  recently,  but  that  was 
a  reversionary  lease  and  might  be  explained  by  circnmstanoefk 
He  did  not  regard  this  as  a  onilding  estate.  He  would  ooneider 
an  in  and  out  road  likely  to  make  a  slow  development.  He  ex- 
pressed  the  opinion  that  the  coming  of  the  trams  would  damage 
the  property,  and  said  emphatically  that  section  13  of  the  Light 
Railways  Act  should  not  apply. 

Mr.  J.  J.  Done,  for  the  County  Council,  gave  his  valuation 
of  the  damage,  etc. ,  as  follows :  — 

Reduction  In  rent  per  annum    £10 

Worth  on  6  per  cent,  table    9.9 

£99 
2,678ft.  of  freehold  land  at  2b.  per  foot  equals  £267  16b.,  de- 
ferred on  4  per  cent,  table  fourteen  years.  JS6    165 

£254 
Add  10  per  cent,  for  forced  sale 26 

£280 
Mr.  W.  Hurst  Tlint'e  figures  were   £246. 
Mr.  C.  Haylev  Mason's  total  was  £260. 
The  Umpire  awarded  £520. 


OAKMAN  V.  WIMBLEDON  COBPORATION. 

Mr.  E.  H.  Bousfield,  Umpire. 

1908-Jtay.]  r  Estates  Gazette,"  July  7. 1906. 

Compensation — Shops — Acquisition  for  road  widening. 

In  this  case  Dr.  Oakman,  of  Wimbledon,  sought  compensa- 
tion from  the  Wimbledon  Corporation  for  the  takine  of  three 
shops  belon^^ng  to  the  claimant  at  Church  Road,  Wimbledon, 
which  the  Corporatin  required  for  the  widening  of  the  roadway. 
The  claim  amounted  to  £4,730.  The  professional  gentlemen  en- 
gaged for  claimant  were  Mr.  Alfred  6.  OIley  and  Mr.  Roland 
Peck.  For  the  Corporation,  Mr.  Daniel  Watney  and  Mr.  Howard 
Martin. 

The  Umpire  awarded  £2,200. 


LEY  V.  THE  BEBE   ALSTON  AND  CALSTOCK  LIGHT   RAILWAY 

COMPANY. 

Mr.  Eobert  Forrest,  F.S.I.,  Umpire. 

190e-May  14.  July.]  ["  Estates  Gazette,"  May  19.  July  7, 1908. 

Compensation — ^Land  acquired  for  light  railway  purposes 
— Interference  with  workings  of  adjacent  mine. 

This  was  a  claim  for  compenaation  in  respect  of  land  which, 
for  the  purposes  of  their  li^t  railway,  the  company  gave  notice 
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to  take.  The  land  was  about  half  an  acre  out  of  an  estate  of 
11 1  acres  adjacetnt  to  the  Oxeltor  Mine,  near  Tavistock. 

Mr.  E.  H.  Pollard  appeared  for  the  claimants,  and  Mr.  Hutch- 
inson and  Mr.  E.  Ploughman  for  the  <x>mpan7. 

Mr.  Pollard  pointed  out  that  the  l-and  to  be  purchased  by  the 
company  was  agricultural  land,  bat  the  estate  had  been  origin- 
ally purchased  by  the  owners  with  the  idea  of  obtaining  Duchy 
ri^ts  for  mining.  The  adjacent  mine  had  been  worked,  and 
it  was  the  only  land  in  the  district  in  which  the  three  important 
minerals  of  mundic,  copper  and  tin  were  found.  The  last  copi>er 
taken  from  the  mine  contained  08oz.  of  silver  to  the  ton,  and 
50,000  tons  of  arsenical  minerals,  valued  at  £7  per  ton,  were 
also  taken  from  the  higher  level  workings.  The  mine  had  not 
been  working  for  some  years,  but  tin  was  now  fetching  £205 
X)e(r  ton,  and  negotiations  were  in  progress  with  a  view  to  the 
mine  being  re-started.  If  this  land  were  taken  by  the  oompany 
it  would  prevent  the  owners  sinking  a  shaft  in  a  westerly  direc- 
tion, which  would  b3  necessary  in  order  to  follow  the  lode  of 
mineral  below,  which  ran  in  that  direction,  and  so  seriously 
injure  the  value  of  claimants*  property. 

Mr.  W.  J.  Bowhalf,  mining  expert,  gave  evidence  to  the  effect 
that  when  the  mine  was  again  worked  a  shaft  would  have  to  be 
sunk  on  the  western  side.  Under  existing  circumstances  there 
would  be  no  difficulty  in  doing  this  on  claimants*  own  property, 
but  if  the  land  was  taken  then  it  would  be  impossible.  Kew 
arsenical  flues  would  also  have  to  be  made,  and  the  working  of 
the  mine  geaierally  would  be  much  more  expensive.  The  last 
arsenic  from  the  mme  fetched  £30  per  ton,  and  tin  £131. 

In  cross-examination,  he  said  he  had  been  at  the  mine  three 
years,  having  purchased  the  old  machinery.  He  had  not  been 
down  in  the  mine,  because  it  was  flooded.  He  estimated  the  mine 
could  be  started  again  for  £5,000.  He  did  not  think  the  new 
railway  would  ben^t  the  mine,  as  minerals  were  always  sent 
by  the  river. 

For  the  co/npany,  it  was  contended  that  the  claimants  had  not 
placed  before  the  Arbitrator  a  single  figure  upon  which  to 
form  any  opinion  as  to  the  value  of  the  property. 

After  considerable  argument  it  was  decided  that  the  company's 
witnesses  should  be  heard,  and  Mr.  Pollard  given  an  opportunity 
t>f  calling  other  evidence  if  he  desired  on  a  future  occasion. 

Mr.  Harry  Hall  proved  the  oompany*e  plans. 

Mr.  Henry  Drew  stated  that  the  land  was  only  a  piece  of 
rough  land  practically  valueless.  He  had  placed  it,  for  the 
purposes  of  the  arbitration,  at  40s.  an  acre,  and  two-thirds  at 
ten  years'  purchase  would  represent  £30.  Add  ten  per  oent. 
for  compulsory  sale,  and  he  thought  £33  full  value. 

Mr.  Alex.  R.  Stenning  said  the  land  was  of  no  value,  but  he 
would  give  £50  under  the  circumstances,  which  would  be  more 
than  sufficient. 

Other  witnesses  for  the  company  were  Mr.  Smyth-Richards 
and  Messrs.  Sowden  and  Paul,  mining  experts,  whose  evidence 
was  to  the  effect  that  the  taking  of  the  land  would  not  interfere 
with  the  working  of  the  mine  in  future  should  such  event  happen. 

The  Umpire  awarded  £75. 
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BIOKLB   V.   PLYMOUTH,   DEVONPORT    AND   SOUTH-WESTEBN 
JUNCTION  RAILWAY  (BBRB  ALSTON  AND  CALSTOCK  BRANCH). 

Mr.  Robert  Forrest,  F.S.I. ,  Arbitrator. 

190e-May  6,  July.]  C  Estates  Gazette,"  May  12,  Jtdy  7, 1906. 

Compensation — ^Land  acquired  foV  light  railway  purposes. 

In  this  compensation  claim  arising  out  of  the  acquisition  of 
land  by  the  company  for  the  purpose  of  their  lieht  railway, 
Mt.  Robert  Forrest,  the  Arbitrator  appointed  by  iSie  Board  of 
Trade,  sat  at  the  Bedford  Hotel,  Tavistock,  for  the  purpose  of 
hearing  arguments  and   taking  eyidence. 

The  claimants  were  represented  by  Mr.  J.  P.  Blight,  Callington, 
Cornwall,  who  called  on  his  behalf  Mr.  F.  Ward,  and  Mr. 
Spooner,  the  claimant  also  giving  evidence.  The  railway  oom- 
I>any  were  represented  by  Mr.  Peake,  acting  for  Messrs.  Bnr- 
chells,  who  called  Mr.  Blenry  Drew,  Mr.  G.  C.  Smyth-Richards 
and  Mr.  John  Madin. 

The  Arbitrator  awarded  £80. 


H0BB8    EXECUTORS  V.   MIDDLESEX  COUNTY  COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Umpire. 

19(»-JTine,  JtdyJ  [**  Estates  Gazette,"  June  16,  July  7, 1906. 

Compensation — Forecourts — ^Acquisition  for  road  widen- 
ing— Depreciation. 

This  was  a  claim  for  compensation  in  respect  to  Beaufort 
Villas  and  Bohun's  Cottages,  London  Rood,  Enfield,  forecourts 
of  whidi  were  to  be  taken  by  the  Middlesex  County  Council  in 
the  course  of  widening  for  tramway  purposes. 

Claimants  were  represented  by  Mr.  J.  A.  Simon,  M.P.  (in- 
structed by  Messrs.  Brackenridge  and  Edwards);  and  the 
County  Council  by  Mr.  English  Harrison  (instructed  by  Sir 
Richard  Nicholson),  with  Mr.  Hayley  Mason  expert  adviser. 

Mr.  Simon  pointed  out  that  that  was  a  claim  in  respect  of 
51,  60,  40  and  48,  Beaufort  Villas  and  46,  45  and  44,  Bohun 
Cottages,  London  Road,  Enfield,  the  two  blocks  of  premises  being 
separated  from  one  another  by  a  public  right  of  way.  With  re- 
gaird  to  No.  51,  that  was  occupied  by  grand-children  of  the 
testator,  and  they  actually  paid  a  rent  of  £35  per  annum.  This, 
however,  was  not  the  actual  value  of  the  premises  which  had  at 
the  back  a  very  large  srarden,  for  which  £15  per  annum  was 
paid,  making  in  all  £50  per  annum.  That  this  was  not  full 
value  was  indicated  by  the  fact  that  it  was  rated  at  £57.  He 
asked  the  Arbitrator  to  assume,  therefore,  that  the  true  yearly 
7alue  was  £60.  The  remaining  premises  had  been  let  on  lease  at 
£40  per  annum,  the  tenant  paying  rates,  taxes  and  doing  inside 
repairs.  Unfortunately,  the  lease  of  one  of  the  premises  had 
run  out,  and  in  oonsequence  of  the  oominfir  of  the  trams  the 
tenant  had  left  the  house,  which  was  now  empty.  In  oonseauenoe 
of  this  strip  of  land  being  cut  off  it  would  be  extremely  difficult 
to  let  these  houses,  and  they  thomght  the  value  of  the  damage  in 
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taking  away  the  fxxmt  gardenB  •and  drawing  a  line  immediately 
in  front  of  Hoa  windowB  should  be  to  the  extent  of  33^  per  cent. 
The  line  drawn  by  lihe  County  Councdl  oame  absolutely  and  physi- 
cally almost  up  to  the  bay  windows,  and  looking  at  the  rentals 
of  the  villas,  thev  said  the  oompensation.  should  amount  to 
£1,288.  Next  to  the  villas  was  a  roadway  15ft.  in  width.  Theio 
was  a  nght  of  way  as  to  5fi.  of  this,  and  the  vemaining  10ft. 
was  claimants'  freehold,  and  they  were  entitled  to  compensation 
accordingly.  With  regard  to  Bohun's  Cottaoes,  these  would  be 
cut  right  in  two  aoid  the  land  would  b^  reduced  to  a  building 
site  alone.  At  present  the  cottages  were  bringing  in  £41  2s.  per 
annum.  The  claim  in  respect  to  diunage  to  building  fronts^ 
here  was  £264.  There  were  other  items  for  re-instatement  of 
property,  etc.,  the  whole  daim  amounting  to  £1,656. 
Mr.  J.  H.  Townsend  Green's  valuation  was  as  follows :  — 

BEAUFOBT  VILLAS. 

No.  61,  estimated  rent £60 

Nob.  50,  49,  4U,  each  let  at  £40  per  annum    120 

£180 
Contingencies  6  per  cent 9 

£171 
Years'  purchase    22^ 

£3,847 
Damage  by  taking  front  garden,  33|  per  cent £1,262 

BOHITN'S  00TTAGE6. 

Loss  of  part  value  of  frontage,  2b.  6d.  per  foot,  80ft    ...    £10 
Years'   purchase      24 

£240 
Add  10  per  cent 24 

For  alterations  to  steps,  fencing,  etc.,  Beaufort  YiUas     ...         60 

Fence,  Bohun's  Cottages 20 

One  year's  loss  rent,  Beaufort  Villas    40 

Total     £1,666 

Value  of  site  by  right  of  way 18 

Grand   total       £t674 

Mr.  W.  Horace  Elwell's  estimate  was:  — 

Present  value—  _ 

Nos.  48,  49  ana  SO,  of  the  value  of  £40  each    £12b 

No.  61  with  paxt  of  garden    60 

£180 
Lees  6  per  cent.,  landlord's  repairs    9 

£171 
At  years'  purchase    22i 

£3,847 
Future  vaiue— 
£180  per  annum  as  above  depreciated  30  per  cent.,  or  £126, 

less  repairs  £9,  equals  £117,  by  20  years'  purchase 2,340 

Site  now  occupied  by  Bohun's  Cottages,  80ft.  building  front- 
age reduced  m  value  to  the  extent  of  2s.  6d.  per  foot^ 
or  £10  by  24  years'  purchase    240 

£1,747 
Ten  per  cent,  forced  sale    174 

Carried  forward £1,921 


Digitized  by 


Google 


810  DIGEST   OP   LAW    AND 

Brought  forward. . . .  £1,921 
.  LosB  of  reat  on  Na  60  on  plan  in  oonseanenee  of  notice  to 
treat    preyentlng    dealing    with    tlie    property    1)    years 

at  £40    « ^ 60 

New  fencing,  gatee,  etc.,  to  houses    50 

Temporary  fence,  oottage  land      20 

«2,061 

Add  a43ft.  land  by  right  of  way  at  2i.    . . . £84 

Ten  per  cent ^ : 2 

26 

£2,077 
Mr.   Alfred  Bowyer  said  tliat  no  ordiaLarj  tenant  who  ooald 
afford  to  pay  £40  per  annum  woald  dream  of  takmg  one  of  these 
houses  with  the  footpath  right  up  to  the  windows.     It  would  have 
to  be  let  to  working-class  tenants  letting  off. 
Mr.  English  Heurison,  for  the  County  Council,  called 
Mr.  J.  J.  Done's  valuation  was  as  follows : — 

Nos.  1  and  2.  BOHUN'B  OOTTAOES- 
Two  cottages  let  at   Ss.  6d.  a  week  each,  equals  per 

annum      £28  12   0 

Deduct  for  rates,  taxes,  repairs,  etc.,  one-third    9  10   8 

£19   1   4 

Stable  let  at    £12  10   0 

Deduct  for  repairs,  etc..  oneeixth     2   18 

10    8   4 

£29   9   8 
At  20  years'  purchase    20 

£589  13   4 
Add  10  per  cent 68  19   4 

£648  12   8 
Deduct  value  of  remaining  land,  78ft.  at  £10  per  foot 

frontage    - £780 

Deduct  for  loss  of  rent,  peppercorn,  and  other  ex- 
penses,  say      160 

620   0   0 

£28  12   8 
Nos.  1  to  4,  BEAUPOBT  VILLAB- 
Depreciation   in  Nos.  4,  3  and  2.  Beaufort  Villas, 

at  £5  each     - £15 

Ditto,  in  No.  1,  at     10 

£25 

At  years'  purchase     20 

500    0   0 

£52812   8 
Mr.  W.  Hurst  Flint's  figures  came  to  £677. 
The  Umpire  awarded  £1,019. 


CRAWSHAT  V.   CARDIFF  RAILWAY  COMPANY. 

Mr.  T.  T.  Wainwright,  V.P.SJ.,  Sole  Arbitrator. 

1906— May,  July.]  r  Estates  Gazette,"  May  5. 12,  July  7. 190a 

Compensation — ^Land  acquired  for  railway  purposes.— 
Severance — Depreciation. 

This  was  a  claim  for  compensation  in  respect  of  certain  land 
at  Treforest,  near  Pontypridd*.  Claimants  asked  for  compulsory 
sale  and  depreciation  of  other  land  some  £17.650. 
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Mr.  Cripps,  K.C.,  and  Mr.  S.  T.  Evans,  K.C.,  M.P.,  aaid  Mr. 
Rhys  Williams  (instructed  by  Mesers.  Walter,  Morgan,  Bruce 
and  Nicholas,  Pointypridd)  appeared  for  claimants;  and  Mr. 
Francis  Williams,  K.C.,  and  Mr.  Trevor  Lewis  and  Mr.  John. 
Sankey  (instructed  by  Messrs.  Corbett,  Chambers  and  Hairis) 
for  the  railway  company. 

Mr.  Cripps  called  the  following  ex^rt  witneases : — 
Mr.  Wm.  John  Rees  said  that  oertun  of  the  land  in  question 
was  veiy  conveniently  situate  with  regard  to  gradients  for  roads, 
sewerage  and  so  on,  and  might  be  developed  for  building  land. 
Witness,  dealing  with  certain  plots  of  land,  estimated  at  6a.  2r 
32p.,  out  of  which  witness  took  la.  Or.  30p.  for  roads,  said  he 
thought  2d.  a  yard  would  be  easily  obtainable  for  it.  This,  at 
a  rental  of  £180  peraomum,  he  estimated  at  twenty  years'  pur- 
chase, with  four  years  deferred,  at  £3,610.  The  land  at  the 
southern  end  was  suitable  for  commercial  purposes.  This  he  esti- 
mated at  a  rental  of  Id.  per  yaid,  or  £20  an  acre.  At  twenty 
years'  purchase,  ten  years'  deferred,  its  value  was  £321  15s.  The 
remainder  of  the  land  on  these  plots  he  valued  as  a^icultural 
land.  His  total  valuation  of  these  plots  was  £6,024.  Deducting 
for  sewers,  roads  and  deferment  for  a  period  of  five  years,  £1,008, 
the  balance  remaining  was  £6,016  16s.     There  were  three  other 

Slots  of  land  which  would  be  injuriously  affected,  and  this 
epredation  he  estimated  at  £335.  Two  pieces  of  land  near  the 
Mill  Race,  3a.  Or.  30p.  inclusive,  contiguous  to  the  tinplate 
works,  deferred  for  eight  years  in  consequence  of  lease,  £1,344 
8b.  6d.,  was  the  estimate  of  witness.  Another  plot  of  land  to  the 
north  suitable  for  the  extension  of  the  existing  tinplate  works 
or  steel  works  in  connection  therewith  would  be  depreciated. 
Railway  and  road  acoesss  to  the  works  would  be  interfered  with. 
His  figure  of  value  for  this  plot  was  £4,309  l6s.  This  land  had 
been  depreciated  to  the  extent  of  fifty  per  cent.,  and  he  claimed 
for  this  piece  £2,200.  He  estimated  that  the  damage  to  the  tin- 
plate  works  in  consequence  of  disturbance  of  access  and  increase 
in  cost  of  working,  etc.,  which  would  follow,  would  be  such  that 
another  tenant  coming  after  the  expiration  of  the  present  lease 
would  only  give  £400  rent,  and  the  depreciation,  therefore,  he 
placed  at  £4,665.  Land  actually  taken  on  the  Merthyr  Road  he 
estimated  at  £1,415.  Witness  sail  his  summary  was  as  follows : 
— In  respect  of  the  land  between  the  Taff  Vale  Railway  and  the 
mill  leet,  12  acre)  odd,  he  estimated  £5,016  16s.  for  land  taken ; 
and  £335  for  land  injuriously  affected.  Taking  the  lands  between 
the  mill  leet  and  the  river,  he  estimated  their  being  injuriously 
affected  to  the  extent  of  £2,200.  Land  in  front  of  the  works,  £810 
6s. ;  and  the  works  depreciated  themselves  to  the  extent  of 
£4,665.  Land  covered  by  the  river,  £50 ;  land  between  the 
river  and  the  Cardiff  Road  was  worth  £160 ;  and  land  injuri- 
ously affected,  £70.  Land  on  the  Cardiff  side  of  the  road  damaged 
to  the  extent  of  £117,  value  of  land,  £1,415.  His  totals  for  land 
taken  was  £8,796  1(^.  6d.,  ten  per  cent,  for  compulsory  sale 
£870  Os.  6d.,  grand  total  for  land  taken,  £0,676.  Adding  damage, 
£7,387,  and  the  amount  for  the  land  taken,  plus  the  ten  per  cent. 
far  compulsory  sale,  the  total  claim  was  £17,263.  To  this  must 
be  added  £85  for  damage  to  two  small  plots  of  land,  of  which 
claimants  were  leaseholders. 
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Mr.  W.  H.   Elwell's  figures  were  as  follows:  — 

Item  No.  l.-^3a.  2r.  30p.  buildins  land,  at  £580  per  aore^ 
£1,917.   Deferred  six  years,  oa  the  S  per  eent.  table    £1.430 

Item  2.— 11a.  2r.  Ip.  bulldinff  land,  at  £550  per  acre.  £6,328. 
deferred  ayerase  six  years     4,720 

la.  Ir.  lip.  lauu  south  of  last  plot,  £300  aa  aore^  £396,  de- 
ferred six  years  oa  the  five  per  cent,  table     « 295 

Item  3.— LaQa  included  in  present  tin-plate  works,  la.  3r. 
12p.  commercial  land,  at  £600  per  acre,  deferred  ilx  years        817 

Item  4.— 3a.  29p.  commercial  land,  as  land  for  works,  at  £600 
per  acre,  uef erred  seven  years,  at  5  per  cent,  table     1.364 

Lapd  on  Oaru.  Boad,  60  perches,  or  1315  yards,  building 
land,  at  2d.  per  yard,  £303.  Deduct  value  of  severance. 
847  yards,  wiili  no  frontage,  as  garden  ground.  lOi.  per 
annum  only,  25  years,  £lo     290 

lisasehold  land  taken.  2r.  24p.,  garden  land.  Is.  per  perch, 
£5  4s.,  less  apportioned  rent,  say  Is.,  for  2B  years,  on  a 
4  per  cent,  table     - 80 

Kiver  bed,  part  freehold,  part  leasehold    50 

Totol      £9,066 

Add  ten  per  cent,  forced  sale     906 

Total  of  land  taken     £9,972 

Land  damaged— 

Item  5.-^a.  29p.  land  at  £G20  per  acre,  £1,654,  deferred  Ave 
years,  on  o  per  cent,  tables  £1.296,  damaged  10  per  cent.    ...        130 

4a.  3r.  lOp.  land  at  £550  per  acre.  £2,646,  deferred  two  years 
on  five  per  cent,  baals,  £2,381,  damaged  15  per  cent 357 

Item  6.— 10a.  2r.  19p.  land  lying  between  mill  race  and  river, 
at  £600  per  acre,  £6,370,  deferred  seven  years,  on  the  five 
per  cent,  table,  £4,530,  depreciated  60  per  cent 2,266 

Item  7.— The  tin-plate  works.  Let  on  lease  for  a  term  expir- 
ing in  1910.  in  the  opinion  of  tin-plate  experts  the  depre- 
ciation for  severance,  extension  being  lost,  sad  the  exist- 
ence of  a  liign  embankment,  £400  per  annum.  This  in 
perpetuity  on  the  six  per  cent,  table,  16i  years'  purchase, 
£6,6(S6,  deferred  for  term  of  present  lease,  six  years     ...      4,666 

Total  amount  in  respect  of  damage    £7,418 

Total  amount  of  valuation      £17,390 

Mr.  Arthur  Owen  Evans  also  gave  evidetvoe  for  the  claimant, 
his  figures  being  practioally  aimilaj:  to  those  of  Mr.  Rees.  His 
total  was  £17,400. 

Mr.  Lewis  Dillwyn  NichoUs's  total  for  land  taken,  indading 
ten  per  cent  for  oompulsory  purchase,  was  £9,918  odd,  and  for 
land  severed  and  depreciated,  £7,448  6s.  3d.  Total,  £17,366 
lOs.  lid. 

Mr.    Thos.    Richards    Phillim  also    corroborated. 

Mr.  Wm.  Henry  Edwards,  The  Poplars,  Moriston,  proprietor 
of  the  Dyffryn  tinplate  works,  sheriff  of  Glamorgan,  epoke  to  the 
detrimental  effect  which  the  separation  of  the  estate  would  have 
upon  the  tinplate  ^orks  already  existing  on  the  land.  It  would 
prevent  the  extension  of  the  works  or  the  future  erection  of  eteel 
works  in  conjunction  therewith.  For  the  present  works  he  esti- 
mated that  he  could  obtain  a  rental  of  £1,000  per  annum. 
He  would  not  give  £600  per  annum  for  what  he  would  now  give 
£1,000  or  £1.100,  after  the  alterations  weiv  made  by  the  railway 
company.  He  understood  Messrs.  Waterhou^se,  the  present  lessees 
of  the  tinplate  works,  were  oompensatwi  to  the  extent  of  £1,750. 

By  Mr.  Francis  Wiliams :  He  was  not  aware  that  the  railway 
company  paid  this  amount  under  f^reat  pressure,  in  consequence 
of  their  wanting  to  acquire  the  premises  immediately.  If  he 
possessed  tinplate  works  he  should  certainly  erect  steel   works 


Digitized  by 


Google 


ARBITRATION   CASES.  818 


in  ooaj unction  with    them.     If  there   were  only    six   mills   he 
would  not ;  if  ten,  he  would  do  so. 

Mt.  W.  Bright,   managing  director  of  the  Fairwood  Tinplate 
(Company,  Gowertoai,  agreed  in  every  respect  with  the  last  witness. 
For  the  company,  Mr.  Wm.  Ware  estimated  the  value  of  the 
land  as  follows  :  — 

£  s.  d. 

Area  1.— 3a.  2r.  30p.,  £250  per  aore   922   0   0 

Area  2.-32  perches     69    0   0 

Area  3.— Ir.  Ip.,  leasehold,  no  oompensation    

Area   3.— 36p.  (river)      6    0    0 

Area  4.— la.  3r.  12p 370    0   0 

Area  6.— 3a.  39p.,  x250  per  acre     811    0   0 

Area  6.— la.  3r.  I6p 749    0    0 

Agricultural    value  of  land.   Jb3   per   acre,   for  seven 

years,    4    per    cent 33   0    0 

Area  7.— 10a.  3r.  37p..  at  £250  per  acre    2,746    0    0 

lieasehold,  2r.  Up 5  15   6 

Total      £6,704  15    5 

Ten  per  cent,  compulsory  sale     670   0   0 

£6.274    0    0 
Oonseauential  damage  (including  tinplate  works,  £675)        869   0   0 

Total  for  land  and  damage    £7,143   0   0 

Mr.  E.  W.  M.  Gorbett  presented  the  following  estiniiate: — 

£  s.  d. 

No.  97.-3a.  2r.  30p.,  at  £250  an  aore    921  17    6 

Ho9.  101  and  pt.  102.— Oa.  Or.  32p.,  equals  96»  eauare 
yards,  with  a^oining  land,  a  poesible  site  for  a 
house,  but  awKward  m  shape,  and  part  river  bed, 
say  Id.  a  yard,  paid,  say.  £4.   Deferred  three  years. 

at  5  per  cent.,  equals  £4  by  17^,  equals    69   0   0 

Pt.  Noe.  102  and  103  and  pt.  121.— Apportioned  rent  £10 

is  more  than  land  is  worth,  equals  nil 

Pt.  No.  121.— River  bed.  Oa.  Or.  36p.,  say    5   0   0 

Nos.  124,  125  and  126.— Being  land  leased  to  Waterhouse 
Bros.,  la.  3r.  I2p.,  at  £300,  equals  £547  lOs.,  deferred 

8  years  at  o  per  cent.,  equals,  by  .676     370   2   0 

1703.  129  and  130.-^.  Or.  39p.,  at  £250,  equals    810  18   9 

No.  131.— la.  3r.  16p.,  equals  8,294  souare  yards,  less 
one-quarter  for  streets,  equals  2,231  square  yards, 
equals  6,693  square  yards.  6,693  square  yards  at  2d., 
equals  £55  ISs.   6d..  deferred   eight  years   at  5  per 

cent.,   equals,    by    13.54       755    3  10 

Agricultural  value  of  la.  3r.  15p.,  at  £3  per  acre, 
equals  £5  10s. '8d.,  for  7  years,  on  4  per  cent,  table, 

equals,   by  6      33   4   0 

No.  128.— 10a.  3r.  37p..  at  £250    2.744    6    3 

Nos.  7,  9  and  14.— Oa.  2r.  lip.,  equals  2,753  square  yards. 
Held  on  lease  having  31  years  to  run.  Term  too 
short  for  letting  for  building.  Bent  paid  under  lease 
equals  about  £10  an  aore,  which  is  more  than  the 

land  is  worth.    Bo  value  equals  nil  

£6,709  12   4 

Add  10  per  cent.    570  19   3 

Consequential  damages- 
No.  97.— Say  li  acres  at  back  of  land  fronting  road 

damaged,  say.  25  per  cent,  on  value  of  £260  an  acre         93  15   0 
Damage  to   works,   £100  a  year,   deferred   for   eight 

years,  at  8  per  cent.,  equals  £100,  by  6.75   675    0   0 

No.  131.— Allow  for  depreciAtion  to  remaining  portion 
of  No.   131   100    0   0 

Total     £7,149   6   7 

Mr.  Herbert  Edward  Allen  gave  evidence  in  detail  as  to  the 
-situation  of  he  land,  his  figures  for  depreciation  and  value 
"being  similar  to  previous  witnesses.    He  said  there  would  be  no 
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difficulty  in  making  a  siding  to  the  tinplate  works  had  one  been 
desired. 

Mr.  Arthur  Lloyd  Thomas  estimated  the  total  for  land  and 
depreciation  at  £7,128  12s.  Id. 

Mr.  R.  Forrest,  Mr.  Geo.  Thomas  and  Mr.  David  T.  Alexander 
corroborated. 

Mr.  W.  Forrest  was  also  in  attendance,  but  was  not  called. 

The  Umpire's  award  was  for  £10,618,  and  this  included  the 
value  of  all  the  lands  taken,  all  severances  and  the  d<epreciacion 
cau^sed  to  other  lands  and  works. 


HORTON  V.  COLWYN  BAY  AND  COLWYN  UKBAN  DISTRICT 

COUNCIL. 

Mr.  J.  T.  Wood,  M.Inst.C.E  ,  Umpire. 

1904— December.]      )  (  December  10. 1901. 

1905-A.rill7.]  }      rEstate?  Gazette.'*         \  April  22, 1906. 

1906-Marcb.  Jtdy.]  )  (  March  10, 24,  April  14.  July  7, 1906. 

Compensation — ^Freehold  land — Injurious  affection  by 
construction  of  eewers,  drainage  works  and  pumping 
station. 

This  was  a  claim  for  compensation  and  injurious  affection  in 
re&pect  c^  the  Rhos  Bay  Estate,  which  was  the  claimant's  free- 
hold property,  in  consequenose  of  a  new  drainage  scheme  by  the 
Colwyn  Bay  Urban  Council,  under  which  an  outfall  sewer  was  to 
pass  thriugh  the  estat3  and  a  pumping  station  to  be  oonetracted 
on  the  adjoining  land. 

Mr.  Frederic  Marshall.  K.C.,  and  Mr.  Bryn  Roberts,  M.P. 
(instructed  by  Messrs.  Ounliffes  and  Davenport,  agents  for  Messrs. 
Chamberlain  and  Johnson),  were  for  claimant,  and  Mr.  C.  C. 
Hutchinson,  Mr.  W.  L.  Wiliams  and  Mr.  Ernest  G.  Palmer 
(instructed  by  Messrs.  Porter,  Amphlett  and  Jones,  Oolwyn  Bay) 
appeared  for  the  Council. 

The  claim  was  for  £9,500,  and  after  evidence  had  been  given 
by  Mr.  T.  T.  Wainwright  and  by  claimant,  the  arbitration  had 
been  adjourned  in  order  that  upon  points  of  law  raised  by  Mr. 
C.  C.  Hutchinson,  the  Umpire  might  get  the  ruling  of  the  High 
Court.  The  case  stated  came  before  the  Lord  Chief  Justice 
and  Justices  Ridley  and  Darling  (Estates  Oazettb,  March  10, 

&419).  It  was  contended  that  it  was  not  competent  for  the 
mpire  to  take  evidenc3  as  to  damage  alleged  to  be  caased 
by  the  exercise  of  powers  other  than  the  Public  Health  Act,  the 
other  works  being  under  the  Council's  special  Act.  The  Court 
held  that  the  Umpire  should  proceed  to  take  further  evidence- 
and  make  his  awara  in  the  form  of  a  special  c«s^  if  necessary. 

Further  evidence  for  the  claimant  was  then  taken. 

Mr.  Thomas  Joneft  said  he  had  known  Colwyn  Bay  and  the  sur- 
roundiuG:  district  for  the  last  35  yeans,  and  was  intimately  ac^ 
quainted  with  the  Rhos  Abbey  Estate,  havine  seen  its  develop- 
ment from  the  time  the  pier  was  first  constructed  in  1889.  He 
had  inspected  the  estate  and  the  adjoining  Cayley  Estate  fre- 
quently during  the  last  three  years  for  the  purpose  of  this  arbi- 
tration.    Prior  to  this  undertaking  of  this  eewage  scheme  Colwyn 
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Bay  district  was  dcaiaed  by  throe  outfall  sewers,  the  third  being 
on  the  boundary  of  Mr.  Horton's  property.  The  present  scheme 
was  to  concentrate  the  three  detached  systems  into  one  system 
passing  through  daimant's  property.  The  lowest  depth  of  the 
sewer  under  claimant's  property  was  14ft.  6in.y  land  the  deepest 
31ft.  6in.  The  depth  between  the  pumping  station  and  the 
actual  discharge  into  the  sea  was  15ft.  6in.  The  frontage  of 
claimant's  property  to  the  sea  was  1|  miles.  Up  to  the  time  the 
sewerage  scheme  was  inaugurated  it  seemed  to  him  the  property 
was  ripening  wonderfully,  and  there  wias  no  doubt  that,  but  for 
sewarage  works,  the  estate  would  have  developed  very  rapidly  in- 
deed. There  had,  however,  been  very  little  development  for  the 
last  three  years,  owing  to  the  check  caused  by  the  sewerage 
scheme.  The  estate  was  320  acres  in  extent  and  the  district 
that  would  be  dealt  with  in  the  sewerage  scheme  was  about  5,000 
acres  in  extent,  with  a  normal  population  of  10,000,  whilst 
the  summer  population  was  three  times  that.  He  thought  the 
damage  to  claimant's  estate  was  already  apparent  in  the  almost 
complete  cessation  of  realisation  either  by  aale  or  lease,  and 
there  was  not  the  slightest  doubt  that  the  effect  of  the  oufall 
of  sewage  in  th^t  I^arge  district  had  been  practically  to  sterilise 
Mr.  Horton's  estate.  There  was  no  doubt  that  even  if  they 
carried  the  sewer  out  to  the  extent  shown  by  the  Parliamentary 
plans,  which  they  had  not  done  yet,  that  in  certain  stages  of  the 
wind  there  would  be  a  reflux  action  of  the  sewage  upon  the  shore 
which  would  create  preiudioe,  and  this  fact  seriously  effected  the 
future  of  the  estate.  The  effect  of  the  pumping  station  there  also 
would  be  that  whichever  way  they  looked,  they  must  see  some 
portion  of  the  sewage  scheme.  If  houses  were  built  there  to  face 
the  south  they  9ot  the  pumping  station,  with  the  reservoir  and 
with  its  objectionable  ventilating  shaft  and  the  engine  house, 
and  on  the  north  there  was  the  outfall.  By  the  construction  of 
groynes,  eta,  Mr.  Horton  had  made  special  bathing  facilities, 
but  the  effect  of  the  scheme  would  be  absolutely  fatal  to  bathine 
there.  Witness  put  in  a  plan  showing  the  various  sales  and 
leasings  which  had  been  effected  before,  and  since,  the  inaugura- 
tion of  that  scheme.  He  also  gave  a  lengthv  detailed  valuation 
of  the  damage  he  considered  the  estate  haa  sustained  through 
the  scheme.  He  put  the  total  compensation  that  should  be  paid 
at  £10,721,  explaining  at  length  the  various  items  of  severance 
damage  and  injurious  affection  in  detail. 

Mr.  Charles  J.  Lomax  gave  evidence  as  to  the  sewerage  scheme 
and  the  method  in  which  it  would  be  worked.     , 

Mr.  Frederick  Arthur  Dew  said  in  his  opinion  the  proximity 
of  the  pumping  station  and  outfall  would  considerably  damage 
the  development  of  the  property.  People  desiring  to  rent  or 
purchase  land  would  naturally  go  as  far  laway  faom  the  sewacje 
works  as  possible.  He  agreed  largely  with  the  valuation  given  by 
Mr.  Jones. 

Mr.  Henry  Goldsmith  said  he  owned  property  at  Rhos  Bay, 
including  the  Khos^on-Sea  College,  the  tenant  of  which  was 
agitating  for  a  reduction  in  rent  in  consequence  of  the  sewage 
scheme.  He  considered  the  effect  if  the  scheme  would  be  to  very 
seriously  injure  the  development  of  the  estate.  He  had  himself 
contemplated  erecting  a  hydro  on  the  estate,  for  which  he  would 
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have  required  iivo  acres,  but  he  had  had  to  abandon  that  in 
coiusequeooe  of  the  sewage  scheme. 

For  the  Council,  Mr.  Hutchinson,  after  a  legal  aigument  with 
reference  to  the  production  of  cerfaain  deeds  relating  to  the  pro- 
perty, deferred  ma  opening  until  he  had  had  an  opportunity  of 
inspecting  those.  He  pointed  out  that  a  claim  was  put  forward 
with  regard  to  the  foreshore,  and  he  was  entitled  to  see  the 
lease,  not  to  impt:ach  claimant's  title,  but  to  see  in  respect  of  what 
such  rights  he  was  entitled  to  claim.  He  wae  entitled  to  see  his 
oonveyanoe  from  the  Crown,  aiid  in  respect  of  what  rights  he 
oould  claim. 

Pending  this  decision,  it  was  decided  to  proceed  to  call  wit- 
neeses  on  behalf  of  the  Council. 

Mr.  Baldwin  Latham  gave  detailed  evidence  as  to  the  sewerage 
scheme  carried  out  by  the  Council,  in.  respect  of  which  he  had 
been  consulted.  He  had  been  engaged  in  seweni^  schemes  in 
upwards  of  three  hundred  towns  in  this  country  and  abroad, 
including  works  at  Hhyl  and  other  places  on  the  Welsh  coast. 
He  explained  at  great  length  the  methods  adopted  in  the  pre- 
sent scheme. 

Mr.   Robert  Green  gave  similar  evidence. 

Further  evidence  as  to  the  sewerage  scheme  was  given  by  Mr. 
A.   A.   Goodall,  Mr.   C.   Bristow  and  Mr.  William  Jones. 

Mr.  A.  R.  Stenning  said  he  had  visited  the  estate  for  l^e  pur- 
pose of  this  arbitration,  and  was  acquainted  with  the  Colwyn 
!Bay  district  generally.  He  had  made  himself  acquainted  with 
the  details  of  the  drainage  scheme  and  had  also  inspected  the 
pumping  station  and  other  works.  Part  <^  the  land  there  near 
where  was  a  brook  or  stream  was  of  a  character  that  was  never 
likely  to  be  built  upon.  A  light  railway  connected  with  Llan- 
dudno, and  he  thought  that  would  also  affect  the  development 
of  parte  of  the  estate.  He  did  not,  however,  consider  that  the 
present  system  of  sewerage  would  in  any  way  affect  the  develop- 
ment of  the  estate.  From  his  ezperienoe  in  connection  with 
seaside  building  estates  he  did  not  think  the  outfall  sewer  would 
affect  the  development  of  the  estate.  The  easement  taken  for  the 
sewer  he  valued  at  5s.  a  yard  for  750  yards  run,  or  £187  15s. 
Of  those  330  yards  were  under  the  road  and  420  under  land. 
Five  shillings  per  yard  was  at  the  rate  of  £660  an  acre, 
which  was  a  very  high  value  indeed.  With  regard  to  the  "  Glebe  " 
land  (which  was  being  devoted  to  building  purposes),  and  he 
considered  one  plot  <rf  this,  containing  275  yards,  was  depre- 
ciated fifty  per  cent. ,  which,  at  15s.  a  yard,  was  £103.  Other 
plots  which  he  indicated  were  also  depreciated  in  value,  his 
total  figure  for  depreciation  being  £263.  The  tliree  manholes  he 
put  at  £10  each,  making  the  total  compensation  he  considered 
should  be  paid  £480  158.  In  view  of  the  sewage  works  cominff 
there,  however,  he  thought  an  amount  of  £100  should  be  paid 
for  the  first  few  years,  until  after  the  works  had  been  com- 
pleted. He  considered  this  should  be  paid  not  because  there  was 
any  damage,  but  owing  to  the  fact  that  prejudice  might  at  first 
affect  the  sales  or  lettings.  After  the  works  had  been  completed 
the  sewage  scheme  would  not  affect  the  further  development  of 
the  estate.  This  capitalised  for  five  years,  at  4.3  years'  pur- 
chase, was  £430. 
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Major  R.  F.  Birch  gave  similar  evidence.  He  put  the  total 
compensation  for  the  easement,  etc.  y  at  £492.  He  did  not  think 
the  sewer  would  interfere  with  the  development  of  the  estate. 

Mjt.  Leslie  R.  Vigers  put  the  value  of  the  easement  at  £166- 
and  damage  by  sale  £217 ;  total,  £383. 

Mr.  R.  E.  Birch,  agent  for  the  Caley  Estate  and  other  large 
estates  in  Wales  and  elsewhere,  said  that  the  Gayley  Estate  im- 
mediately adjoined  Mr.  Horton's  property.  Witness  put  in  a 
plan  and  statement  showing  the  portions  of  the  Cayley  Estate 
disposed  of  since  1002  and  the  prioeo  obtained  as  oompajred  with 
prices  before  the  sewerage  scheme  was  inaugurated.  He  did  not 
consider  the  echeme  would  have  aaiy  effect  on  the  development 
of  claimant's  estate 

Mr.  A.  Messum  also  gave  evidence  as  to  the  nature  of  the 
works  carried  out. 

Further  evidence  was  then  called  as  to  details  of  the  drainage 
and  sewerage  scheme  as  regarded  the  laying  of  pipes  and  other 
woorks. 

The  claimant,  Mr.  W.  Horton,  gave  evidence  as  to  certain 
plans  which  had  been  originally  put  in  in  connection  with  the 
proposed  laying  out  of  the  estate. 

Mr.  W.  Jones,  engineer  and  surveyor  to  the  Council,  was  re- 
called to  give  evidence  as  to  the  dates  upon  which  the  plans  were 
received  by  the  Council. 

Mr.  C.  C.  Hutchinson  contended  that  claimant  was  only  en- 
titled to  compensation  in  respect  of  the  easement  land  that  he 
could  not  be  entitled  to  compensation  in  respect  of  a  pumping 
station  erected  on  another  man's  land. 

The  Umpire  awarded  £800  to  Mr.  Horton  for  easement  and 
damages  for  the  pipe  line  laid  through  his  estate  at  Rhos-on- 
Sea,  and  £700  for  consequential  damages  to  his  estate  by  reason 
of  the  outfall  being  near  it.  provided  he  was  legally  entitled  to 
such  damages    in   respect   of   consequential   damage. 


MITCHELL   V.   ALLEN. 

Haoits  Assizes,  Winchester. — Mr.  Justice  Lawrence  and 

a  jury. 

IW^July  6.]  ["  Estates  Gazette,"  July  14, 1906 

Commission — House  agents — Sale  of  house. 

This  was  a  claim  for  £62,  alleged  to  he  due  as  commission  on 
the  same  of  a  house  known  as  Stella,  at  Bonchurch,  in  the  Isle 
of  Wight. 

The  plaintiff,  for  whom  Mr.  Goddard  appeared,  was  a  house 
and  land  agent  at  Yentnor,  and  the  defendants  were  the  executors 
of  the  late  Mr.  J.  C.  Allen,  to  whom  the  property  in  question  be- 
longed. The  plaintiff's  case  was  that  on  Lady  Douglas  giving 
up  the  tenancy  in  1005  he  was  instructed  by  the  defendant's 
solidtors  to  act  for  them  with  r^aid  to  the  lettini;  or  sale  of 
the  property.  In  pursuit  of  these  instmctions  he  advertised  the 
property  and  had  photigraphs  of  the  house  circulated.  He  had 
several  enquiries  for  the  property,  but  no  business  resulted,  and 
on  September  29  defendant's  solicitors  wrote  that  they  intended 
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to  put  thd  property  in  the  hands  of  other  agenta  as  well  as 
Mr.  Mitchelrs,  but  <m.  learning  that  he  had  a  promising  client 
they  promised  not  to  determine  the  exclusive  %gency  till  matters 
had  been  settled  with  his  clientw  About  the  same  time  Mr.  A. 
W.  Drew,  a  local  solicitor,  who  in  August  had  made  enquiries 
aboat  the  property,  renewed  his  enquiries,  and  again  asked  for  an 
order  to  view.  Mr.  Mitchell  informed  the  defendant's  solicitors 
of  this  on  October  6,  and  was  therefore  surprised  to  receive  on 
October  12,  a  letter  peremptorily  determining  the  agency  alto- 
gether. In  the  following  March  plaintiff  heaacd  that  Mr.  Drew 
had  purchased  the  property  through  another  agsnt,  but  he 
(plaintiff)  claimed  that  as  he  had  introduced  Mr.  Drew  he  was 
entitled  to  be  paid  commission. 

The  defence  was  that  the  purchase  by  Mr.  Drew  was  in  no 
way  due  to  Mr.  Mitchell's  introduction ;  but  after  his  second 
interview  with  Mr.  Mitchell  he  dismissed  the  subject  from 
his  mind,  and  that  it  was  only  when,  three  months  later,  he 
failed  to  find  a  suitable  house  that  he  again  looked  at  Stella,  and 
that  it  was  entirely  owing  to  the  way  in  which  Mr.  Day  (who 
had  then  become  the  agent  for  the  owners)  met  him  that  he  pur^ 
•chased  the  property  at  a  price  £1,000  less  than  that  which  Mr. 
Mitchell  had  asked  for  it,  and  that  Mr.  Day  had  been  paid 
commission  on  the  sale  of  the  property. 

His  Lordship  told  the  jury  that  the  point  was  not  who  intro- 
duced a  woald-be  purchaser,  but  who  did  in  fact  earn  the 
commission  by  effecting  a  sale. 

The  jury  found  for  the  plaintiff. 


LINE   V.   OSBORNE. 

TJxbridge  County  Court — His  Honour  Judge  Howland 

Roberts. 

1906-nJuly  IL]  [-  Estates  Gazette,"  July  li  1908. 

Landlord  and  tenant — Claim  for  rent — Alleged  guarantee. 

In  this  case  the  plaintiff  was  Miss  Joyce  Line,  who  claimed 
a  sum  of  £7  3s.  as  rent  from  Mr.  William  Osborne,  the  manager 
of  Messrs.  Mead  and  Co.,  brick-makers,  of  Iver.  near  Uxbridge. 

Mr. '  Loviboaid,  for  the  plaintiffs,  said  that  in  June,  1905,  the 
It^tting  of  a  cottage  at  Tver  was  in  the  hands  of  Messrs.  Gough 
and  Co.,  a  firm  of  Uxbridge  ©state  agents,  and  application  for  it 
was  made  by  a  labourer  named  Edward  Smith.  Ab,  however,  he 
could  not  produce  a  previous  rent-book,  Mr.  Gough  declined  to 
accept  him  as  a  tenant  unless  a  good  referenoe  wias  provided. 
The  applicant  subsequently  brought  a  memorandum  from  the 
defendant,  who  was  manager  of  Uie  bri<dEfields  whereon  Smith 
was  about  to  be  given  emploimient,  to  the  following  effect: — 
"Edward  Smith  has  promised  to  pay  his  rent  weekly  into  the 
oflSoe,  so,  under  the  circumstanoes,  it  will  be  safe  to  let  him 
have  the  cottage."  Mr.  Gough  was  not  satisfied  with  that,  and 
when  the  applicant  called  again  on  June  23  he  wrote  to  the 
defendant,  "  I  am  willing  to  let  Edward  Smith  have  the  cottage 
on  the  strict  understanding  that  you  are  responsible  to  me  for 
the  rent."  That  letter  he  eoiclosed  with  the  key  of  the  cottage 
in  an  envelope  which  he  addressed  to  Mr.  Osborne  and  handed 
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to  Smith  to  take  to  tbat  .gentleman.  Smith  took  poesession, 
and  in  October  the  rent  of  the  oottage  to  Michaelma«  was  paid 
by  Mr.  Osborne,  who  also  paid  the  following  quarter's  rent  in 
January.  In  March,  however,  the  defendant  wrote  to  Mr. 
Gough,  informing  him  that  Smith  had  left  Messrs.  Mead  and 
Co.'s  employ,  and  that  he  (defendant)  had  got  in  his  possession 
£2  9s.  6d.,  being  nine  weeks'  rent  of  the  cottaj^e,  which  Mr. 
Gough  could  have  an  applicatiofo.  To  that  letter  no  immediate 
reply  was  sent,  and  when  application  was  sfubeequently  made  to 
the  defendant  for  payment  of  the  rent  due  to  Lady-day  he  repudi- 
aeed  any  responsibility  for  the  tenajicy. 

Mr.  Gough  said  that  he  would  not  have  let  the  oottage  to  Smith 
at  all.  In  accepting  the  guarantee  of  Mr,  Osborne  he  really 
took  him  as  the  tenant,  and  in  doing  so  followed  the  course 
which  was  adox>ted  in  regard  to  the  occupation  of  cottages  by 
labourers  at  several  brickfields  in  the  neighbourhood.  He  added 
that  he  was  informed  that  Smith  handed  the  envelope  containing 
hia  letter  of  June  23  and  the  key  to  Mr.  Osborne,  who  subse- 
quently gave  the  key  to  Smith. 

Edward  Smith  was  called  las  a  witness,  and  admitted  that  he 
had  stated  that  the  key  was  given  to  him  by  Mr.  Osborne,  but 
he  now  said  that  he  did  not  think  that  was  so. 

The  defendant  declared  that  he  never  received  the  letter  of 
June  23,  and  regarded  himself  as  only  acting  as  an  agent  in 
taking  Smith's  rent  at  the  time  he  was  paid  his  wages  week 
by  week,  and  subsequently  handing  the  money  over  to  Mr. 
Gough.  He  also  said  that  he  would  never  have  consented  to 
occupy  the  position  of  tenant,  and  when  he  found  that,  after 
receiving  from  him  payment  of  the  amount  due  for  the  Michael- 
mas quarter,  Mr.  Gough  had  given  him  a  receipt  in  a  rent-book 
made  out  in  his  name,  he  struck  out  the  word  "  Osborne "  and 
substituted  that  of  *^  Smith,"  that  alteration  being  made  before 
he  sent  the  book  down  to  Mr.  Gou^  in  January  with  the  money 
due  to  Christmas. 

His  Honour,  in  giving  judgment  for  the  defendant,  with  costs, 
said  that  he  could  not  come  to  the  conclusion  that  the  defendant 
took  the  house  as  tenant  or  guaraaiteed  the  rent.  The  result 
of  the  case  might  have  been  very  different  if  the  letter  of  June 
23,  with  the  key,  had  been  sent  by  any  other  agency  than  that 
of  Smith,  whose  evidence  was  unreliable.  He  could  not  come  to 
the  conclusion  that  the  defendant  had  received  that  letter.  If 
he  were  able  to  find  differently  on  that  point,  there  would  then 
be  a  question  as  to  the  defendant's  legsJ  position. 

Judgment  for  defendant,  with  costs. 

TAFF     VALE     RAILWAY     COMPANY     V.     ASSESSMENT     COM- 
MITTEE  OP  THE   CARDIFF   UNION. 

King's  Bench  Division — Mr.  Justice  Bigham. 

1906-July  7.]  C  **  Eatates  Gazette,"  July  14. 1908. 

Eating — Assessment — Eailway  storage  siding — Finding  of 

arbitrator  as  one  of  fact. 

This  matter  came  before  the  Court  in  the  form  of  a  special  case 
stated  by  the  arbitrator,  Mr.  Wia.lter  C.  Ryde. 
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Mr.  Balfour  Biowne,  K.C.,  and  Mr.  D.  Benson  repreeented 
the  appellantg,  the  Assessment  Committee,  and  Mr.  Abel  Thomas, 
K.C.,  Mr.  Macmorran,  K.C.,  and  Mr.  A.  J.  David  appeared 
for  ihe  respondeats. 

The  case  arose  out  of  a  case  stated  by  Mr.  Walter  C.  Ryde.  who 
acted  as  arbitrator  betweeoi  the  Assessment  Committee  and  l^e 
overseers  of  the  parish  of  Radyr,  and  the  railway  company, 
and  the  point  at  issue  was  whether  a  certain  storage  sidinj;  at 
Radyr  station  was  to  be  treated  for  rating  purposes  as  part  of 
the  running  line  or  as  part  of  the  station.  If  the  siding  was 
part  of  the  running  line,  the  assessment  would  be  on  the  gross 
earnings  of  the  whole  system,  the  (assessment  would  be  higher, 
and  would  be  based  on  the  rateable  value  of  station,  as''in  the 
case  of  ordinary  premises.  The  Arbitrator  decided  that  it  was 
part  of  the  running  line,  and  from  this  the  Assessment  Com- 
mittee appealed. 

His  Lordship,  after  hearing  the  lengthy  legal  >arguments,  held 
that  the  question  was  one  of  fact,  and  that  the  finding  of  the 
arbitrator  was  conclusive.  The  lines  in  question  must  be  re- 
garded as  directly,  and  not  indirectly,  productive.  He,  there- 
fore, dismissed  the  appeal,  with  costs. 


THE   LEYTON   URBAN   DISTRICT   COUNCIL  V.  NORTH  METRO- 
POLITAN  TRAMWAY   COMPANY. 

Kinor's  Bench  Division— Mr.  Justice  Bigham. 

1906— July.]  ["  Estates  Gazette ,"  July  14, 1908. 

Compensation — Purchase  of  tramway — Whether  a  car 
factory  included  in  undertaking  which  district  council 
bound  to  take — Question  of  fact  to  be  detei  mined  by 
arbitrator. 

This  matter  oame  before  his  Lordship  in  the  form  of  a  special 
case  stated  by  the  arbitrator,  and  the  point  at  issue  was  whether 
the  Council  were  compelled  to  purchase  a  car  factory  belonging 
to  the  Tramways  Company  and  situated  in  their  are«  as  a  part 
of  the  company's  undertaking  which  the  Council  was  compelled 
to  purchase  in  accordance  with  the  notice  they  had  given- 
Mr.  Balfour  Browne,  K.C.,  Mr.  C.  A.  Russell,  K.C.,  and  Mr. 
Courthope  Munroe  appeared  for  the  Council,  and  Mr. 
Danckwerts,  K.C.,  Mr.  C.  C.  Hutchinson,  Mr.  Devonshire  and 
Mr.  Ridiardson  represented  the  Tramway  Company. 

The  case  turned  on  the  words  in  the  Act  empowering  the  com- 
pany to  construct  their  undertaking.  The  Act  contained  the 
customary  provision  for  the  purchase  of  the  undertaking  by  the 
local  authority  floid  the  necessary  notice  having  been  given  to 
purchase  that  portion  within  their  district  by  the  Council,  it 
became  a  question  whether  they  were  also  obliged  to  purchase  the 
car  factory  as  coming  within  flie  compass  of  the  words,  "  Lands, 
buildings,  works,  material  and  plant  of  the  oompaoiy  suitable  and 
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used  by  them  for  the  purpose  of  their  undertaking  within  such 
district." 

Mr.  Balfour  Browne^  K.C.,  said  the  case,  as  stated,  found  that 
the  fadxxry  was  suitable  for  the  repair  and  maintenance  of  900 
coiB  and  vehicles  and  for  the  mtanufacture  of  50  new  cars  x>eT 
year,  and  he  contended  that  it  could  not  consequently  be  held 
to  be  suitable  for  the  undertaking  ''within  the  GounciPs  dis- 
trict/' which  was  only  1^  miles  in  length,  and  on  which  there 
were  only  14  cars  running.  The  factory  was  suitable,  he  said, 
and  was  used  for  the  purposes  of  the  whole  of  the  oompany's 
system  62^  miles  in  extent. 

Mr.  Danckwerts,  K.C.,  contended  that  the  car  factory  was  a 
le^timate  part  of  the  tramway  underti^ing,  and  was  eminently 
suitable  to  and  was  certainly  used  for  the  purposes  of  the  whole 
system.  Those  purposes  were  also  the  purposes  of  the  under- 
taking within  the  district,  and  the  factory  was  therefore  suitable 
to  and  was  used  for  the  purpose  of  that  portion  of  the  under- 
taking. His  submission  was  that  the  Council  had  no  authority 
to  purchase  a  part  of  the  building  and  must,  therefore,  purchase 
the  whole. 

His  Lordship  held  that  the  question  involved  as  to  whether 
the  car  factory  was  suitable  to  and  was '  used  for  the  purposes 
of  the  undertaking  within  the  district  was  one  of  fact  and  not 
of  law,  and  he  accordingly  sent  the  case  back  to  the  arbitrator  for 
determination. 


LEWIS  V,   BAKER. 

Court  of  Appeal — The  Lord  Chief  Justice,  the  President 
of  the  Divorce  and  Probate  Division  and  Lord  Justice 

Farwell. 

1906-July  7.]  ["  Estates  Gazette,"  July  14. 190S. 

Landlord  and  tenant — Claim  for  possession — Notice  to 
determine  tenancy — Whether  tenancy  quarterly  or 
yearly. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  of  Mr. 
Justice  Jelf  (Estates  Gazette,  May  20,  27,  1901,  and  "Estates 
Gazette  Digest  of  Cases/  1905,   p.  262). 

The  Oourt  dismissed  the  appeal. 

The  Lord  Chief  Justice  said  he  was  not  prepared  to  dissent  from 
the  judgment  of  Mr.  Justice  Jelf.  In  his  opinion  the  agreement 
between  the  parties  was  very  inartistically  drawn,  and  they  had 
to  say  in  enect  whether  it  should  be  construed  as  a  yearly 
agreement,  with  a  special  clause  fixing  a  three  months'  notice, 
or  as  a  tenancy  terminable  on  three  months'  notice. 
He  read  the  words  in  the  agreement — "until  such  tenancy  shall 
be  determined  as  hereinafter  mentioned,"  as  being  equivalent  to 
some  such  words  as  "determinable  as  hereinafter  provided,"  and 
that  being  so,  he  must  uphold  the  judgment  of  Mr.  Justice  Jelf. 

The  other  Lords  Justices  concurred. 

21 
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SMITH  V.  JUSTICES   OF  BLACKHEATH. 

King's  Bench  Division — Mr.  Justice  Phillimore  and  Mr. 
Justice  Bucknill. 

1906-Jul7.]  r  Estates  Gazette,"  July  14, 1906. 

Licensing  Act,  1904 — Re-building  of  licensed  premises — 
Condition — ^Payment  of  monopoly  value — ^Power  of 
justices  to  impose  conditions  on  grant  of  new  licence. 

Mr.  Horace  Avory,  K.C.,  moved  on  behalf  of  the  applicant 
for  a  rule  for  a  mandamus  to  the  Lioensin^  Justices  of  Black- 
heath  to  determine,  according  to  IslvTj  an  application  for  the  re- 
building of  the  Brewery  Tavern.  Counsel  said  under  the  Act 
of  1904  power  was  granted  to  Justices  to  demand,  as  a  conditioin 
of  granting  a  new  licence,  the  payment  of  a  sum  of  money  re- 
presenting the  monopoly  value  of  the  licensed  premises.  In 
the  present  case  application  was  made  to  rebuild  the  premises, 
and  it  had  been  recently  held  that  in  such  a  case  the  Justices 
liad  no  power  to  impose  conditions.  The  Justices  of  Blackheath 
declined  to  grant  the  application  unless  a  sum  of  money  was 
paid  in  aid  of  the  rates.  An  offer  to  do  that  was  made  volun- 
tarily, but  they  were  advised  by  their  clerk  that  they  could  not 
accept  it,  and  they  declined  to  sanction  the  re-building- 
Counsel's  opinion  was  that  the  Justices  could  accept  it  if  it  were 
n^ade  voluntarily,  and  he  desired  to  argue  the  point.  His  sub- 
mission was  that  the  Justices  either  h^  power  to  accept  the 
offer  or  they  had  no  right  to  refuse  the  application  on  the  grounl 
that  they  could  not  accept  it. 

The  Court  granted  the  rule. 


PEARCE   V.   MAIDENHEAD   CORPORATION. 

Berks  Quarter  Sessions — Mr.  R.  B.  Dyke  Acland,  K.C., 
and  other  magistrates. 

190fr-Jul7  6.]  r  Estates  Gazette,"  July  14, 1906. 

Highway  construction — Expense  of — ^Eoads  taken  over 
by  corporation. 

This  was  an  appeal  by  Mr.  James  Edward  Peaice  against  an 
order  made  by  the  Maidenhead  Bench,  on  May  14,  1906,  uphold- 
ing the  course  pursued  by  the  Maidenhead  Town  Council  in  re- 
quiring the  appellant  to  pay  for  the  construction  of  certain  roads 
which  the  Corporation  were  taking  over  as  highways  repairable 
by  the  public  at  large,  according  to  certain  specifications  and 
estimates  prepared  by  the  borough  surveyor  (Mr.  Johns). 

Mr.  Cecil  Walsh  and  Dr.  Hibbert  (instructed  hj  Mr.  Stnch- 
berry,  solicitor)  were  counsel  for  the  respondents,  the  appellant 
being  Tepresented  by  Mr.  Hugh  Stnrges  and  Mr.  Porter  (in- 
structed by  Mr.  Weed,  solicitor). 
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Mr.  Walah,  for  the  respondents,  said  the  property  in  question, 
known  as  Garden  Oottages,  Maidenhead,  belonged  to  the 
appellant.  The  streets  had  no  names-,  but  there  were  135  cot- 
tages on  the  estate,  let  at  from  about  £8  to  £11  a  year.  The 
oottages  had  been  built  between  ten  and  thirty  years,  and  the 
Corporation  were  now  taking  over  the  roads.  As  to  one  of  them, 
30ft.  wide,  which  it  was  proposed  to  make  up  with  gravel  at 
a  cost  of  £48,  there  was  no  dispute ;  but  as  the  others,  which 
were  from  13ft.  to  20ft.  wide,  the  Corporation  decided  to  make 
them  with  tar  macadam  with  <&  blue-brick  channel  in  the  centre, 
and  to  lay  in  one  of  them  a  six-inch  surface-water  drain.  The 
result  was  that  Mr.  Pearoe  was  called  upon  to  pay  a  net  sum 
of  £809,  and  this  he  objected  to  do,  contending  that  gravel  was 
a  sufficiently  good  material  for  the  roads  in  dispute. 

Mr.  Percy  Johns,  the  borough  surveyor,  put  in  plans,  and  said 
the  use  of  gravel  in  the  narrow  roads  would  be  totally  unsatis- 
factory, and  a  oonstant  expense  to  the  local  authority.  In  most 
towns  such  roads  would  be  paved  with  granite  setts,  which  would 
cost  three  times  as  much  as  the  tar  macadam  proposed,  and  the 
use  of  which  had  been  attended  with  excellent  results. 

Mr.  John  Bowen,  borough  surveyor  of  Reading,  deposed  that 
in  his  opinion  Mr.  Johns'  plans  and  estimates  were  very  reason- 
able. Tar  macadam  was  durable  and  considerably  cheaper  than 
granite  setts.  Gravel  would,  in  view  of  the  Council  taking  over 
the  roads  in  question,  be  absolutely  unsatisfactory,  and  the  Cor- 
poration plans  were  certainly  the  best  way  <rf  dealing  with  them. 

Similar  evidence  was  given  by  Mr.  E.  A.  Stickland  and  Mr. 
T.  J.  Rushbrook. 

For  the  appellant,  Mr.  Sturges  contended  that  the  scheme  of 
the  Corporation  was  "unreasonable  and  extravagant,"  having 
regard  to  the  roadway  and  its  user,  and  that  graved  was  the  right 
material  to  use.  He  asked  this  Court  to  say  that  the  works 
proposed  were  unreasonable,  and  then  the  local  authority  could 
amend  their  plane,  which  he  suggested  would  be  the  easiest  and 
simples  course. 

Mr.  W.  Anker  Simmons  spoke  to  the  taking  over  of  roads 
by  that  Corporation.  The  present  system  was  quite  ladeqnate  for 
getting  rid  of  surface  water,  and  the  roads  were  in  good  condi- 
tion. He  thought  the  Corporation  of  Maidenhead  was  the  only 
one  in  England  which  would  dream  of  taking  over  such  property. 

Mr.  H.  D.  Buckland  and  Alderman  Chas.  Clements  expressed 
like  views. 

Mr.  J.  E.  Pearoe,  the  appelliant,  also  gave  evidence ;  and 
Richard  Hawes  and  Albert  Perrin,  tenants,  said  the  roads  were 
always  in  a  good  state,  and  there  was  very  little  traffic. 

A  majority  of  the  Court  came  to  the  conclusion  that  the  scheme 
as  a  whole  was  not  reasonable,  and  therefore  the  apx)eal  would 
be  allowed. 

Mr.  Walsh  applied  for  a  case  to  be  stated  on  the  question 
as  to  whether  or  not  there  was  a  right  of  appeal  to  Quarter 
Sessions,  and  the  application  was  granted. 
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MAY  AND   ROWDEN  V.   EILOART. 

Court    of    Appeal — Lord    Chief    Justice,    President    of 
Probate  Division  and  Lord  Justice  Farwell. 

1906~Jul7  12.]  r  Estates  Gazette."  July  H  IMd 

Commission — Two  agents — Sharing  terms. 

This  was  tan  appeal  of  the  plaintiffs  from  a  judgment  of  Mr. 
Justice  Lawranoe  (Estates  Gazettb,  Au^st  5,  1£^ ;  "Estates 
Gazette   Digest  of  Cases/'  1005,  p.  3^1). 

Mr,  F.  Lowe,  K.C.,  and  Mr.  Mellor  appeared  for  the  appel- 
lants, and  Mr.  G.  Wallace  represented  the  respondent. 

Mr.  Lowe  said  the  main  question  turned  upon  the  construction 
to  be  put  upon  the  letters  that  passed  between  he  agents.  Plain- 
tiffs said  thej  would  accept  half  commission  at  7^  per  cent. 
Defendant  replied  that  "I  will  share  my  commission  with  you.'^ 
Plaintiffs  replied,  but  did  not  mention  the  7^  per  cent,  com- 
mission again.  Counsel  argued  that  defendant  had  accepted  the 
7^  per  cent,  commission,  .afi  it  was  the  usual  rate  of  commission 
on  such  transactions.  Mr.  Lowe,  proceeding,  said  his  second 
point  was  that  the  defendant  wae  estopped  from  saying  the  plain- 
tiffs were  not  entitled  to  the  7^  per  cent.,  as  he  did  not,  as  he 
should,  state  that  half  "  my  commiission  "  is  half  five  per  cent. 
Counsel  then  read  the  judig^ent  given  by  the  learned  Judge  in 
the  Court  below,  and  also  dealt  with  the  question  of  costs, 
arguing  that  the  defendant  was  not  entitled  to  the  costs. 

The  Court,  without  calling  upon  Mr.  Wallace,  dismissed  the 
appeal  on  both  grounds,  with  costs. 

The  Lord  Chief  Justice  said,  in  his  opinion  on  the  main 
question,  the  plaintiffs  had  but  little  grouncts  for  appeal.  To  say 
the  least,  the  plaintiffs  were  in  a  difficulty  as  regards  the 
acceptance  of  their  first  offer.  His  Lordship  thought  the  real 
contract  was  contained  in  the  second  letU^r,  that  of  the  defen- 
d<a)nt  to  share  "my  commission,"  and  its  acceptance  by  the  de- 
fendants. The  learned  Judge's  judgment  was,  in  his  opinion, 
quite  ri&rht.  On  the  second  jwint,  that  of  costs,  the  whole  action 
was  unnecessary,  and  it  was  very  doubtful  if  plaintiffs  had  a 
cause  of  action  at  all.  The  Court  would  not,  therefore,  interfere 
with  the  discretion  of  the  Judge  as  to  the  costs.  The  appeal 
would  be  dismissed  on  both  grounds. 

Tlie  other  Judges  concurred. 


BIGGS    AND    FLETCHER  V.   MIDDLESEX    COUNTY    COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Umpire. 

19(»-nJiily  9.]  r  Estates  Gazette,"  July  14, 190«. 

Compensation — ^Business    premises — Injurious    aflfection 

by  councirs  works. 

This  was  a  claim  for  compensation  for  injurious  affection  to 
premises  belonging  to  Dr.  Biggs,  and  at  which  the  partnership 
business  was  carried  on  at  Hillside,  the  comer  of  Finchley 
Road  and  Child's  Hill  Lane. 
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Mr.  C.  A.  Russell,  K.C..  and  Mr.  R.  F.  Oolaan  api)eaped  for 
the  claimants,  and  Mr.  Harper  for  the  Middleeez  County 
Council. 

Dr.  Biggs  originally  gave  the  CouJicil  notice  to  take  the  whole 
of  his  premises,  but  after  he  had  given  evidence  on  June  26 
(Estates  Gazette,  June  30),  in  cross-examination  he  realised 
that  a  mistake  had  been  made  owin^  to  an  incorrect  plan,  and 
that  the  Middlesex  County  Council  were  not  bringing  the 
line  of  widening  right  up  to  his  premises,  but  only  intended 
taking  off  some  15  inches  from  his  porch,  the  line  being  drawn 
to  correspond,  along  the  rest  of  the  frontage.  Ultimately  an 
arrangement  was  effected,  under^  which  the  Middlesex  County 
CouncU  were  to  pay  the  claimant  £300  and  to  carry  out  certain 
works  of  re-instatement,  to  be  a^greed  upon  between  the  respec- 
tive surveyors,  and  in  the  event  of  their  not  agreeing.  Mr.  Watney 
to  decide.     The  Council  were  also  to  pay  the  taxed  costs. 

The  experts  for  the  claimant  included  Mr.  Howard  Martin, 
Mr.  T.  W.  Goldsmith  and  Mr.  Herbert  Potter.  For  the  County 
Council,  the  professional  gentlemen  retained  were  Mr.  C.  Hayley 
Mason,  Mr.  Norman  Garrod,  Mr.  J.  J.  Done  and  Mr.  Leslie 
R.  Vigors. 

ALLEN  WOODBOPFE   V.  THE   MIDDLESEX  COUNTY  COUNCIL. 

Mr,  Daniel  Watney,  P.P.S  I.,  Umpire. 

1906-Jiily.]  ["  Estates  Gazette."  July  14. 1906. 

Compensation — Property  acquired  for  tramway  purposes. 

This  was  a  claim  for  oompensatiofn  in  respect  of  the  acquisi- 
tion of  57,  Church  Road,  AVillesden,  which  the  Middlesex  County 
Council  required  for  the  purposes  of  their  tramways., Mr.  Hayley 
Mason,  chief  valuer  to  the  Middlesex  County  Council,  and  Mr. 
J.  J.  Done  were  the  professional  gentlemem  engaged. 

The  Umpire  awarded  £753. 


WALTON   HEATH   GOLF   CLUB   COMPANY  V.  REIGATE   UNION. 

Kingston  Quarter  Sessions. 

1906— July  6. J  ["  Estates  Gazette,"  July  li  1900. 

Eating — Assessment — Golf  club-house  and  links. 

This  was  an  appeal  against  the  assessment  placed  upon  the 
golf  club-house  and  golf  links  at  Walton  Heath  by  the  Assess- 
ment Committee  of  the  Reigate  Union,  the  golf  club-house 
being  rated  at  £160  pross  and  £120  rateable,  and  the  golf  course 
at  £500  gross  and  £350  rateable. 

Before  coming  into  Court  the  appeal  againsl  the  club-house 
was  abandoned,  and  with  regard  to  the  golf  course  the  parties 
came  to  a  settlement  in  Court  on  the  following  terms  : — ^That  the 
Court  dismisses  the  appeal,  with  costs,  it  being  understood 
that  the  assessment  should  remain  for  a  period  of  five  years, 
notwithstanding  that  a  further  nine  holes  in  addition  to  the 
eighteen  holes  had  recently  been  made. 
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Mr.  George  Elliott  (instructed  by  Messrs.  Freshfield)  appeared 
for  the  appellants,  Messrs.  William  Eve  and  Sons  and  Messrs. 
Edward  Ryde  and  Sons  being  the  valuers. 

On  the  part  of  the  Union  authorities  Mr.  Ounningham  Glen 
and  Mr.  A.  T.  Bucknill  (instructed  by  Mr.  F.  C.  Morrison) 
appeared,  their  valuers  being  Mr.  AV.  G.  Cooke,  who  made  the 
valuation  appealed  against,  supported  by  Mr.  George  Page. 


JOHN  LTSAGHTS,  LIMITED  V.  NEWPORT  QNION  ASSESSMENT 
COMMITTEE. 

Usk  Quarter  Sessions. 

1906-July  6.]  ['*  Estates  Gazette."  July  14, 190e. 

Eating — Assessment — Mills. 

In  this  case  Messrs.  John  Lysaghts,  Ltd.,  Orb  Works,  Newport, 
appealed  against  the  assessment  of  their  premises  by  the  New- 
port Union  Assessment  Committee  at  £8,250  gross  and  £5,600 
rateable. 

Mr.  W.  C.  Ryde  and  Mr.  St.  John  G.  Mioklethwaite  (in- 
structed by  Messrs.  Morgan,  Francis,  Stanton  and  Parnall,  New- 
port) appeared  for  the  appellants,  and  Sir  Edward  Boyle,  Bart.^ 
K.C.,  M.P.,  and  Mr.  J.  Comer  (instructed  by  Messrs.  Lyndon. 
Moore  and  Cooper,  Newport)  for  the  Assessment  Committee. 

Mr.  Ryde  said  that  when  the  works  were  started  in  1898,  the 
rateable  value  of  the  three  mills  was  £250.  The  mills  were  added 
to  from  time  to  time,  and  the  rateable  value  increased  accord- 
ingly. In  1901  with  fourtoeoi  mills  they  were  increased  to  £750, 
and  in  1903,  with  twenty-one  mills,  to  £1,500.  Then  in  1905, 
with  twenty-nine  mills  they  were  rated  on  £5,500  which  they 
were  now  appealing  against.  Appellants  contended  that  this 
was  far  too  naich  ana  that  the  mills  should  be  assessed  at 
£100  each,  or  £2,900  for  the  twenty-nine  mills.  The  practice  in 
South  Wales  wa^  to  assess  similar  mills  at  £100  each.  The  ap- 
pellants accepted  the  gross  value  of  the  assessment,  but  contended 
that  sufficient  deduction  had  not  been  made  for  repairs,  insur- 
ance, etc. 

Mr.  George  Humphreys  Davies  gave  details  of  the  mills  and 
furnaces  at  the  Orb  Works.  He  estimated  the  statutable  allow- 
ances at  £5,450,  and  put  in  table  of  particulars:  — 

The   estima;ted    annual   cost   of    painting    corrugated   iron 

sheets  in  the  buildings     £333 

Bnginee  and   pumps     1,623 

Mill  heating  furnaces    1,450 

Annealing   furnaces 600 

Boilers      960 

Electric  plant     409 

Insurance  as  per  premius  paid:— 

Boilers  and  economisers      £55 

Buildings       20 

75 

Total      £5.450 

His  experience  showed  that  an  assessment  of  £190  per  mill  was 
excessive  even  if  there  were  puddling  and  finishing  departments ; 
£120  or  £130  a  mill  would  be  a  fair  assessment. 
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By  Sir  E.  Boyle :  He  did  not  know  that  the  works  had  cost 
the  best  part  of  £100,000  to  oonBtract.  He  did  not  know  that 
the  foundations  cost  £60,000.  He  knew  that  the  foundations 
hai  turned  tmt  bad.  He  did  not  know  that  the  profits  at  the 
works  wero  £200,000  per  annum. 

Mr.  J.  C.  Bell,  manager  of  the  works,  said  the  oost  of  repairs 
in  1904  had  been  £5,170,  and  in  1905  £5,608. 

Eventually  an  agreement  was  made  whereby  the  Bench  would  be 
asked  to  make  an  order  for  the  rateable  value  to  be  reduced 
to  £4,750,  without  oosts.  These  figures  were  to  stand  for  four 
years  from  that  day,  subject  to  the  qualification  that  any  sub- 
stantial alterations  in  the  works  or  premises  should  cause  the 
amount  to  be  increased  or  decreased. 


GRUNNBLL  V.   WELCH. 

Court  of  Appeal — The  Lord  Chief  Justice,  tbe  President 
of  the  Divorce  and  Probate  Division,  and  Lord  Justice 

Farwell. 

1906-July  13.]  r  Estates  Gazette,"  July  21. 1906. 

Landlord  and  tenant — Distress  for  rent — Illegal  distress — 
Subsequent  distress  for  same  rent — ^Whether  legal. 

This  was  an  appeal  by  the  plaintiff  from  a  decision  of  Mr. 
Justice  Kennedy  and  Mr.  Justice  Ridley,  sitting  in  a  Divisional 
Court,  King's  Bench  Division  (Estates  Gazitttb,  June  3,  1005, 
and  "Estates  Gazette  Digest  of  Caoes,"  1905,  p.  266). 

Mr.  E.  Foa  appeared  for  the  appellant,  and  Mr.  P.  B.  Morle 
and  Mr.  Morton  Smith  represented  the  respondent. 

The  Court  upheld  the  decision  of  the  Divisional  Court  and  dis- 
missed the  appeal. 

ALFORD  V.   THRUPP. 

Court  of  Appeal — The  Lord  Chancellor,  the  Master  of  the 
Eolls,  and  Lord  Justice  Cozena-Hardy. 

1906—]  ["  Eatatea  Gazette,"  July  21, 1906. 

Landlord  and  tenant — Illegal  distress — Door  opened  by 
landlord. 

This  was  an  application  of  plaintiff  for  judgment  or  new  trial 
from  a  verdict  and  judgment  at  trial  before  Mr.  Justice  Darling 
and  a  special  jury  (Estates  Gazbtte,  February  10,  1906,  p.  226, 
ante  p.  58),  plaintiff's  contention  being  that  the  damages  were 
insufficient. 

Mr.  H.  Avory,  K.C.,  and  Mr.  F.  Gknrer  appeared  for  the  appel- 
lant, and  Mr.  R.  J.  Drake  for  the  defendant. 

The  Court  dismissed  the  appeal,  hoi  din?  that  the  jury  were 
entitled,  if  they  thought  fit.  to  award  plaintiff  the  damages  they 
had  given,  and  were  not  bound  to  give  more. 
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GODDEN  V,  HYTHE   BURIAL    BOARD. 

Chancery  Division — Mr.   Justice    Joyce. 

1906-July  14.]  ["  Estates  Qaztte,"  July  21. 1908. 

Building — Burial  within  certain  distance  from  buildings 
without  owners  consent — Burials  Act,  1855. 

This  wae  a  motion  for  judgment  (Estates  Gazette,  April  28, 
1906,  p.  779,  and  June  16,  1906,  p.  1119,  ante  pp.  213  aiid  282). 

Plaintiff  was  a  land  owner  at  Hythe,  and  in  April  last  defen- 
dants acquired  a  piece  of  land,  adjoining  that  <^  plaintiff,  for 
the  purpose  of  adding  to  their  burial  ground,  and  in  spite  of  a 
protest  from  the  plaintiff  buried  a  pauper  within  one  hundred 
yards  of  a  dwelling  house.  Mr.  Justice  Kekewich  granted  the 
plaintiff  an  interlocutory  injunction,  and  the  Court  of  Appeal 
affirmed  his  decision  on  the  ground  that  the  Burial  Boaord  could 
not  legally  bury  a  person  within  one  hundred  yards  of  a  dwelling 
house. 

Defendants  now  intimated  that  they  could  not  defend  the  matter 
further,  and  Mr.  Jujsbioe  Joyce  made  the  injunction  perpetual, 
and  ordered  defendants  to  pay  the  costs  of  the  action. 


ANDERSON  AND  OTHERS  V.  FRANCIS  AND  ANOTHER. 

Chancery  Division — Mr.  Justice  Swinfen  Eady. 

1906-^uly.]  [**  Estates  Gazette."  July  7, 14, 21, 1906. 

Easement — Ancient    lights     of     church — Obstruction — 
Injunction. 

This  was  tan  action  by  the  plaintiffs,  the  rector  and  church- 
wardens of  St.  George's,  Hanover  Square,  for  an  injunction  to 
restrain  the  defendants,  who  were  the  lessees  and  occupiers 
of  40,  42  and  44,  Madox  Street,  opposite  the  north  side  of  the 
church,  from  heightening  the  roof  ol  their  building  so  as  to 
obstruct  or  diminish  the  light  of  the  church. 

Defendants,  by  their  defence,  denied  that  the  plaintiffs  had  any 
cause  of  complaint. 

Mr.  Eve,  K.C.,  and  Mr.  Cann  appeared  for  the  plaintiffs, 
and  Mr.  Micklem,  K.C.,  and  Mr.  Stokes  for  the  defendants. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment. 

His  Lordship,  in  giving  judgment,  said  in  this  case  the  rector 
and  churchwardens  of  St.  George's,  Hanover  Square,  claimed 
an  injunction  to  restrain  the  defendants  from  building  so  as 
to  obstruct  the  ancient  lights  of  the  parish  church.  The  defen- 
dants denied  that  they  were  increasing  the  height  of  their  new 
building  in  such  a  manner  as  to  give  the  plaintiffs  any  legal 
ground  of  loomplaint.  It  was  not  denied  by  the  defendants 
that  their  new  building  would  cause  some  obstruction.  The  only 
dispute  was  as  to  the  extent  of  the  obstruction.  The  question 
which  he  had  to  determine  wa«  whether  the  effect  of  the  defen- 
dants' new  buildings  would  occasion  a  nuisance  to  the  plaintiffs — 
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an  illegal  obstruction  to  the  light  of  the  church;   whether  the 
church  would  thereby  be  so  darkened  as  to  interfere  materially 
and  substantially  with  the  user  of  it  as  a  building  for  |>ublio 
worship  and  with  the  comfort  and  convenience  of  the  worshippers 
and  of  those  who  ministered  in  it.     It  was  decided  in  the  House 
of  Lords  in  the  Colls  case  that  it  was  not  sufficient  for  a  plaintiff  . 
to  show   that  there   had   been  some  appreciable  diminution  of 
light  to  entitle  him  to  an  injunction ;   the  deprivation  of  light 
must  be  such  that,  having  regard  not  only  to  the  amount  taken, 
but  also  to  the  amount  left  and  to  the  situation  and  surround- 
ings of  the  buildings,  the  obstruction  complained  of  amounted 
to  a  nuisance.     The  architects  called  by  the  plaintiffs  said  that 
the  church  was  not  a  well-lighted  one  before  the  commencement 
of  the  defendants'  operations,  and  that  if  the  buildings  were  com- 
pleted as  proposed,  the  result  would  be  a  serious  detriment  to  the 
church  and   material    and    substantial    interference     with     the 
ordinary  user  of  the  church.     The  architects  called  by  the  defen- 
dants  eaid   that  the  church    was    an  exceptionally  well-lighted 
one,  and  that  even  if  the  defendants  built  their  fourth  floor,  as 
proposed,  such  building  would  not  materially  diminish  the  light. 
The  evidence  of  the  experts  one  side  was  in  direct  conflict  with 
that  of  the  experts  on  the  other,  as  it  so  often  was.     There  was, 
however,    other  evidence.    The  church  was  situate   nearly,  but 
not  quite,  east  and  west.     On  the  west  it  faced  George   Street, 
but  there  were  not  any  windows  on  that  side.     On  the  east  the 
windows  were  of  stained  glass.       On  the  north  the  church  was 
lighted  by  four  windows  below  the  gallery,  and  by  four  windows 
above  it,  and  on  the  south  by  a  similar  number  of   windows. 
Having   res:ard  to  the  number  and   size   of  these  windows,  the 
area  of  glass  is  considerable  for  the  floor  area  of  the  church, 
but  the  important  question  was,  what  light  was  derived  through 
these  windows? — and  that  did  not  wholly  depend  on  the  area  of 
them.     No  doubt  if  the  church  wer'^  situate  on  an  open  plain  it 
would  be  a  well-lighted  church.     The  church   was  bounded  on 
the  south  by  a  narrow  passage  from  9ft.  to  10ft.  wide,  and  on  the 
south  side  of  this  passage  at  the  western  end  were  high  buildings 
from  40ft.  to  50ft.  high.     Very  little  light  indeed  was  obtained 
through  the  four  western  windows  on  the  south  side.     The  photo- 
graph No.  3  taken  at  9.5  a.m.  on  July  A — which  he  was  satisfied 
was   fairly  taken — showed  that  these   windows  were   practically 
valueless  for  giving  light.     With  regard  to  the  four  eastern  win- 
dows on  the   south    side,  there  was    no  obstruction   for  a   con- 
siderable distance  directly  opposite  the  two  upper  windows,  but 
the  second  window  was  laterally  obstructed  by  a  high  building, 
and  the  two  lower  windows  were  partially  directly  obstructed. 
The  result  was  that  on  the  south  side  the  light  was  principally 
derived  from  the  two  upper  windows  at  the  east  end.     The  church 
was  bounded  on  the  north  by  Maddox  Street,  which  was  from  28ft. 
to  30ft.  wide,  and  at  the  western  end  the  building,  29,   George 
Street,  varied  from   about  44ft.  to  52ft.  high  opposite  the  four 
western  windows.     The  buildings  complained  of  were  situate  in 
Maddox     Street    and     faced     the    four     eastern     windows     on 
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the  north  side  of  the  church,  and  it  was  throufh  thoee 
windows  that  the  church  deriyed  its  principal  light  on 
the  north  side.  The  reconstruction  in  progress  involved  the 
demolition  of  the  old  third  floor,  which  was  an  attic,  and  the 
building  of  a  new  third  floor  slightly  higher  and  some  feet  nearer 
to  the  chiroh  than  the  old  third  floor,  and  the  creation  of  an 
entirely  new  fourth  floor  about  20ft.  above  the  third  floor  and 
set  bade  about  4ft.  9in.  This  would  cut  off  about  eight  degrees 
of  light  from  the  upper  windows,  but  the  extent  of  an  obstruction 
could  not  be  estimated  alone  by  the  number  of  degrees  of  light 
obstructed.  With  a  v?ew  of  making  a  test  a  tarpaulin  had  been 
placed  in  the  position  of  the  new  intended  building.  The  rector 
was  present  when  this  tarpaulin  was  put  up,  and  he  described  the 
result  as  like  pulling  down  a  blind,  so  substantial  was  its  effect 
on  the  light  of  the  church.  It  was  said  that  this  experiment  waa 
valueless,  because  a  ^rson  in  the  church  could  read  equally  well 
after  the  tarpaulin  was  put  up  as  before,  but  it  must  be  remem- 
bered that  it  was  on  a  brilliant  June  20,  between  4.30  and  5.30* 
p.m.  that  the  test  took  place,  and  Mr.  Anderson's  answer  that  the 
test  was  valueless  for  the  purpose  of  determining  whether  a  person 
could  read  equally  well  when  the  tarpaulin  was  up  as  when  it 
was  down  in  no  way  detracted  from  his  evidence  that  even  on  that 
bright  summer  afternoon  the  result  on  the  light  was  most  dis- 
tinctly visible  in  the  church.  And  it  was  the  lisjht  all  the  year 
round  and  not  merely  at  midsummer  which  had  to  be  con- 
sidered. The  result  of  the  building  up  to  the  third  floor  as  seen 
by  a  person  standing  in  the  pulpit  was  to  cut  off  the  sky  area 
for  nearly  one- third  of  the  gallery  windows,  and  if  the  fourth 
floor  was  erected  as  proposed  it  would  cut  off  the  remainder  of  the 
sky  area  and  will  very  materially  diminish  the  light  coming  to 
the  pulpit  and  necessitate  the  use  of  artificial  light  considerably 
before  it  would  otherwise  be  required.  Proceeding,  his  Lordship 
commented  on  the  fact  that  according  to  Mr.  Anderson's  evi- 
dence, the  effect  on  the  light  of  the  church  would  be  truly  disas- 
trous if  the  works  were  allowed  to  be  completed,  as  the  church 
had  not  any  light  it  could  spare,  and  in  consequence  the  rector 
had  refused  to  put  a  stained  glass  window  where  a  plain  one 
now  was.  After  reviewinsj  the  expert  evidence  given,  his  Lord- 
ship said  he  had  twice  inspected  the  church,  and  as  a  result 
of  the  whole  evidence,  aided  by  his  insT)cction,  he  had  no 
hesitation  in  arriving  at  the  conclusion  that  if  the  defendants' 
buildings  were  completed  as  proposed,  a  nuisance  would  be 
occasioned,  the  church  would  be  materially  and  substantially 
darkened  and  the  comfort  and  convenience  of  the  worshippere 
there  and  of  those  ministering  in  the  church  would  be  seriously 
prejudiced  and  interfered  with,  and  that  enough  light  would 
not  be  left  for  the  comfortable  use  and  enjoyment  of  the  building 
as  a  church,  according  to  the  requirements  of  ordinary  people. 
He  granted  the  plaintiffs  an  injunction  in  the  form  suggested 
in  the  Colls  case,  defendants  to  pay  the  costs  of  the  action. 
There  would  be  leave  to  apply  when  the  defendants'  building  waa 
completed. 
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MILLER  V.   DAVIS  AND   NEWCOMBE. 

Bromley  County  Court — His  Honour  Judge  Emden  and 

a  jury. 

190&-n7uly  10.]  r  Estates  Gazette,"  July  21, 1906L 

Landlord    and    Tenant  —  Distress  —  Alleged    illegal  — 
Auctioneer  as  bailiff. 

This  action  was  brought  by  Oliver  Piatt  Miller,  cycle  maker, 
London  Road,  Bromley,  against  Frederick  Charles  Davis,  a 
builder,  residing  in  College  Road,  Bromley,  and  Mr.  Arthur 
Martin  Newoombe,  an  auctioneer,  of  Beckenham.  The  claim  was 
for  £25  damages  for  illegal  distress. 

Mr.  Stuart  Bevan  (instructed  by  Mr.  W.  G.  Weller)  appeared 
for  the  plaintiff  ;  Mr.  Methven  (instructed  by  Mr.  L.  W.  Gregory) 
was  for  the  defendant  Davis ;  and  Mr.  Woodcock  represented  the 
defendant  Newcombe. 

Plaintiff  said  for  about  a  year  he  carried  on  business  at  103, 
London  Road,  Bromley  (premises  belonging  to  the  defendant 
Davis),  for  which  he  paid  a  rent  of  4s.  6d.  a  week.  The  defendant 
built  some  new  and  larger  shops  in  the  same  road,  and  plaintiff 
entered  into  an  agreement  with  him  to  take  No.  83  for  21  years 
at  an  annual  rent  of  £50.  The  lease  was  to  commence  on  June 
24.  To  suit  defendant's  convenience  plaintiff  left  the  old  pre- 
mises on  March  29  and  went  into  the  new  shop  at  No.  83,  which 
was  not,  however,  in  a  finished  state.  Plaintiff  having  occasion 
to  complain  of  the  drain,  wrote  to  the  sanitary  inspector,  and 
this  evidently  annoyed  the  defendant,  who  wrote  a  letter  pointing 
out  that  there  was  eight  weeks  rent  of  the  new  shop  due  at  10s. 
a  week,  and  informing  him  that  "  unless  the  same  is  paid  to-day 
I  shall  instruct  a  certified  bailiff  to  distrain  on  your  goods." 
On  Juno  6  Mr.  Newcombe  came  with  a  distress  warrant. 

The  defendant  and  Mr.  W.  H.  Forshaw  said  a  verbal  agree- 
ment was  made  for  the  plaintiff  to  pay  10s.  a  week. 

Mr.  Newcombe  having  given  evidence, 

The  jury  decided  there  was  no  caae  against  Mr.  Newcombe. 
They  decided  that  there  was  no  agreement  ae  to  paying  a  fixed 
rent,  but  that  4s.  6d.  a  week  was  due ;  that  £5  Os.  6d.  was 
tendered  ;  and  that  the  auction  value  of  the  bicycles  and  goods 
seized  was  £10.  The  damages  was  fixed  at  £5.  and  costs  were 
allowed  on  scale  "B." 


SANDONS,   LIMITED,   V.   DUVEEN. 

Chancery  Division — Mr.  Justice  Warrington. 

1906— July  13, 18.]  ["  Estates  Gazette,"  July  21, 190tf. 

Easement — Ancient  lights — ^Alleged  obstruction. 

This  was  an  action  to  obtain  an  injunction  restraining  the  de- 
fendants from  erecting  a  certain  block  of  buildings  so  as  to 
obstruct  the  access  of  light  to  the  windows  of  the  plaintiffs' 
buildings,  which  were  formerly   ancient  lights. 
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Mr.  Upjohn,  K.C.,  and  Mr.  Peterson  appeared  for  the  plain- 
tiffs, and  Mr.  Warmington,  K.C.,  Mr.  Cave,  K.C.,  and  Mr.  Rolt 
represented  the  defendants. 

Mr.  Upjohn  stated  that  the  defendants'  building  was  in  the 
coarse  of  erection  on  the  well-known  site  of  Gloucester  House, 
at  the  comer  of  Piccadilly  and  Park  Lane.  Plaintiffs*  building 
was  on  the  opposite  side  of  Park  Lane,  and  extended  a  con- 
siderable distance  along  Park  Lane  towards  the  north.  The 
plaintiff  company  were  the  owners  of  a  large  block  of  flats  on 
the  opposite  side  of  Park  Ijane  and  running  down  to  Piccadilly. 
Gloucester  House  was  occupied  for  some  time  before  his  death 
by  the  Duke  of  Cambridge,  and  there  was  stabling  near  by,  but 
apparently  the  Duke  had  not  used  them.  This  house  continued 
to  stand  till  1904,  when  the  defendants  commenced  to  puU 
it  down  and  were  now  in  the  course  of  erecting  a  block  of  build- 
ings of  a  different  character  on  the  site.  It  would  be  necessary 
to  give  the  history  of  the  plaintiffs*  property,  because  there  ap- 
peared to  be  some  question  raised  as  to  the  existence  of  ancient 
lights  on  the  plaintiffs*  property.  The  old  buildings  which  occu- 
pied the  site  of  plaintiffs'  block  of  flats  were  numbered  7  to  10, 
Park  Lane  on  the  east  side.  Some  of  these  houses  might  have 
been  a  century  old,  and  others  were  about  seventy  or  eighty  years. 
According  to  his  evidence,  except  for  some  alterations  to  10, 
Park  Lane  more  that  twenty  years  ago,  there  had  been  no 
alteration  to  any  of  these  houses  as  long  as  they  could  find  anybody 
whose  memory  could  go  bade.  Ceartainly,  there  had  been  no  altera- 
tion for  forty  years  past.  The  freehold  of  the  plaintiffs*  pro 
perty  was  vested  in  the  Crown,  and  the  freehold  of  the  defen- 
dants* property  was  vested  in  the  Ecclesiastical  Commissioners, 
being  partly  the  property  of  Westminster  Abbey.  Before  the 
plaintiffs*  old  buildings  were  pulled  down,  careful  plans,  eleva- 
tions and  sections  were  made.  After  the  site  had  been  cleared 
in  1900  a  building  agreement  was  entered  into  for  a  building 
lease  of  the  new  premises  to  be  erected  on  the  site  of  7,  8,  9  and 
10,  Park  Lane.  The  plaintiff  company  was  incorporated  in  Sep- 
tember, 1900,  for  the  purpose  of  obtaining  the  benefit  of  that 
agreement  and  for  the  purpose  of  erecting  flats.  The  buildings 
were  started  directly  after.  The  buildings  progressed,  and  in 
May,  1901,  the  first  floor  windows  were  reached.  The  lease  was 
granted  in  April,  1902,  by  the  Crown.  The  lease  was  for  79 
years  from  July,  1901,  at  a  ground  rent  of  £1,475,  and  a  large 
sum  of  money  had  to  be  expended  in  building  the  flats.  The 
building  was  completed  soon  after  the  granting  of  the  lease.  It 
consisted  of  six  flooors  of  flats,  with  two  complete  flats  on  each 
floor,  a  northerly  and  southerly  flat.  On  the  first,  second  and 
third  floors  there  were  bay  windows,  and  in  each  case  these 
windows  formed  the  window  to  the  reception  room  of  the  flat 
adjoining  and  at  the  rear.  The  rent,  according  to  the  floor 
on  which  the  flat  was  situate,  varied  from  £600  to  £820  per 
annum.  At  the  present  moment  all  the  flats  were  let  and  pro- 
duced a  rental  of  £7,650  per  annum,  rising  to  £7,975  per  annum. 
The  question  of  the  deprivation  of  light  to  the  windows  of  these 
flats  was  therefore  a  question  of  seriousness.  In  1904  the  defen- 
dants   pulled    down   Glloucester  Boose,   and  vieiy  isoon    after- 
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wards  delendantA  prepared  their  plans  for  erecting  their  new 
buildings.  These  plans  were  fiubmitted  to  plaintiffs,  and  certain 
modifications  were  made,  but  defenlants  went  on  with  their  build- 
ings and  the  present  action  was  commenced.  The  width  of  the 
roadway,  where  the  buildings  were  varied  from  37^it.  to  a  little 
more.  It  was  on  an  elevation  marked  "  W ''  that  they  brought 
their  action.  I'he  height  of  the  defendants'  buildings  was  shown 
as  08ft.  3in.,  although  the  top  storeys  were  set  back.  Plaintiffs 
had  set  back  their  buildings  3ft.  from  the  original  buildings,  but 
in  the  new  buildings  the  bays  and  the  entrance  hall  projected 
3ft.  to  the  line  of  the  old  building. 

Mr.  Wm.  Henry  Gibson,  assistant  to  Mr.  Chas.  Fitzroy  Doll, 
said  in  April,  1900,  he  was  assistant  to  Mr.  Arthur  Green, 
the  Crown  surveyor,  since  deceased.  At  that  date  lie  made  & 
survey  of  7,  8,  9  and  10,  Park  Lane,  and  from  that  survey  he 
made  the  plans,  elevations  and  sections  of  that  property  which 
had  been  produced  by  the  plaintiffs,  and  which  had  come 
from  the  o£ce  of  the  Commissioners  of  Woods  and  [Forests.  In 
his  opinion  7,  8  and  9  were  old  houses,  having  been  erected 
some  sixty  or  seventy  years.  No.  10  did  not  appear  to  be  quite 
80  old. 

Mr.  Peterson:  No.  We  know  now  that  alterations  had  been 
made  to  that  house. 

Witness  was  cross-examined  as  to  his  survey  of  the  property. 
Witness  made  his  plans^  etc.,  soon  after  his  survey  and  put  the 
date  on  the  plans,  etc.,  but  Mr.  Green  signed  them.  Mr.  Green 
visited  the  property,  but  never  surveyed  them,  as  far  as  witness 
knew.     Witness  visited  the  houses  and  went  inside  them. 

Mr.  Thos.  Henry  Watson,  district  surveyor  of  St.  Georj^e's, 
Hanover  Square,  for  the  past  thirty  years,  said  when  he  received 
the  plans  made  by  Mr.  Gibson  for  Mr.  Green,  he  went  to  inspect 
the  buildings,  and  he  could  speak  of  their  general '  accuracy. 
In  his  opinion  the  buildings  were  old  buildings.  Certainly  more 
than  sixty  years  old. 

Mr.  Stevens,  who  formerly  resided  at  9,  Park  Lane,  gave 
evidence  that  from  about  1884  to  1900  the  windows  of  the  house 
were  not  shuttered  up,  except  each  night. 

Mr.  Gentle,  who  recollected  7  and  8,  Park  Lane  since  1868, 
said  he  never  knew  any  alterations  to  be  made  to  those  premises 
since  that  date.  The  first  floor  windows  always  remained  the 
same. 

Mr.  Shaw,  a  builder,  said  alterations  were  made  to  10,  Park 
Lane  in  1883,  and  continued  in  the  following  year. 

The  expert  witnesses  called  on  behalf  of  the  plaintiffs  were  Mr. 
E.  A.  Gruning,  Mr.  J.  Matthews  and  Mr.  J.  G.  Wales,  his 
assistant ;  and  Mr.  Stanger,  from  the  Office  of  Woods  and  Forests. 
Mr.  E.  H.  Bousfield  gave  evidence  as  to  the  effect  that  defen- 
dants' buildings,  if  completed,  would  have  on  the  rental  value 
of  the  plaintiffs'  buildings.  He  said  in  his  opinion  the  defen- 
dants' buildings,  when  completed,  would  have  a  material  deprecia- 
tive  effect  on  the  plaintiffs'  flats.  The  depreciation  he  had  put 
into  figures,  and  to  the  best  of  his  knowledge  and  experience  the 
depreciation  would  amount  to  five  per  cent.  The  gross  rental 
of  the  flats  exceeded   £7,000  a  year  and  after  allowing  for  the 
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rates  and  taxes,  his  estimate  was  that  the  plaintiffs  would  sus- 
tain a  capital  rental  loss  of  over  £4^000  taken  at  13^  years'  pur- 
chase. The  plaintiffs  would  also  sustain  a  heavy  loss  if  they 
were  to  eell  the  flats. 

Mr.  H.  A.  C.  Warmington  was  also  retained  to  give  evidence 
on  behalf  of  the  plaintiffs. 

Mr.  Upjohn  said  his  contention  was  that  the  right  to  light  was 
not  lost  by  the  pulling  down  of  an  old  building  and  erecting  upon 
the  site  a  building  of  a  different  character. 

His  Lordship :  I  am  not  oertain  that  the  House  of  Lords' 
decision  in  the  Colls  case  may  not  have  altered  that  to  some 
extent.  Your  witnesses  have  looked  at  the  plaintiffs'  building 
as  if  it  was  the  old  building. 

Mr.  Upjohn  proceeded  to  cite  several  judgments  in  the  House 
of  Lords  prior  to  the  Colls  case  in  support  of  his  submission. 

His  Lordship,  without  calling  upon  the  defesidants'  counsel, 
said  the  real  question  that  he  proposed  to  determine  and  which 
was  sufficient  to  dispose  of  the  action  was  whether,  upon  the 
plaintiffs*  evidence,  there  was  sufficient  proof  that  these  ancient 
lights  of  plaintiffs'  which  had  been  preserved,  had  been  inter- 
fered with  in  a  legal  sense.  In  his  Lordship's  judgment,  and 
acting  upon  the  evidence,  if  plaintiffs'  house  were  an  old  house 
in  a  technical  sense,  and  the  defendants'  building  had  been 
erected  according  to  the  plans  which  they  had  put  forward,  there 
would  have  been  a  substantial  interference  with  plaintiffs'  light 
sufficient  to  be  a  cause  of  action.  But  this  was  not  a  case  of  an 
old  house,  but  a  new  house  in  which  there  ^ere  certain  altera- 
tions to  several  windows  receiving  light,  which  previously  passed 
through  apertures  in  the  old  house.  He  had  to  look  at  that  to 
which  the  plaintiffs  were  entitled  to  see  whether  the  erection 
of  the  defendants'  building  would  render  plaintiffs'  flats  substan- 
tially less  comfortable  than  it  was  before  what  was  complained 
of.  His  Lordship  came  to  the  conclusion  that  the  plaintiffs 
could  not  sustain  the  action  and  he  gave  judgment  for  the 
defendants. 

The  expert  witnesses  retained  to  s:ive  evidence  on  behalf  of 
the  defendants  were  Mr.  Hamp,  Mr.  Hall,  Mr.  J.  Douglass 
Mathews,  Mr.  W.  Woodward,  Mr.  St.  John  Winkworth,  Mr.  F. 
Clifton  and  Mr.  F.  J.  Henson. 


MAINWARING  V.   JENINGS. 

Tunbridge  Wells  County  Court. 

1906-^uly.]  [«  Estates  Gazette,"  J  uly  21, 190«. 

Landlord  and  tenant — ^Agricultural  holding — Compensa- 
tion for  improvements — Market  Gardeners'  Compensa- 
tion Act — Fruit  trees — ^Notice  of  claim. 

In  this  case  compensation  was  claimed  by  Mrs.  £.  J.  Main- 
waring,  of  Brenchley,  from  Mr.  Chas.  E.  Jennings,  the  owner  of 
White  Bam  Farm,  formerly  in  her  occupation,  for  improve- 
ments effected  by  the  claimant  upon  the  holding  during  her 
^nancy 
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Tbe  Arbitrator  appointeii  by  the  Board  of  Trade  to  deal  with 
the  claim,  in  giving  his  decision,  did  so  subject  to  oertain  legal 
questions  being  settled  by  a  judicial  decision,  and  it  was  stated 
that   somethng  like   £500  was    involved. 

Mr.  G.  F.  Hohler  appeared  for  claimant,  and  Mr.  Newbolt 
for  the  landlord. 

Mr.  Newbolt,  for  the  landlord,  pointed  out  that  the  tenant's 
compensation  was  regulated  according  to  her  lease  by  the  Agricul- 
tural Holdings  Act  of  1883.  Sx>eoial  provision  was  made  that 
there  should  be  no  compensation  for  fruit  trees  grown  on  the 
farm,  except  this  was  especially  provided  for  in  the  lease.  The 
case  was  somewhat  complicated  by  the  Market  Gardeners  Compen- 
sation Act,  and  the  question  might  arise  as  to  the  trees  planted 
after  that  Act  came  into  operation.  Under  the  Act  of  1875  the 
landlord  was  entitled  to  a  month's  notice  of  the  tenant's  inten- 
tion to  claim,  but  under  the  Act  of  1883  he  was  entitled  to  two 
months.  Under  the  latter  Act  if  a  tenant  planted  without  the 
landlord's  consent,  then  the  fruit  trees  adhered  to  the  freehold 
and  became  the  landlord's  property  without  compensation.  If 
consent  were  given,  compensation  must  be  paid  when  the  tenant 
went  out.  When  the  lease  now  before  the  Court  was  made,  it 
was  agreed  that  the  trees  previously  planted  should  be  treated 
for  the  purposes  of  compensation  under  the  Act,  as  if  they  had 
been  planted  during  the  tenancy  with  the  consent  of  the  landlord 
in  writinsj.  The  question  of  oompeneation  subsequently  arose, 
and  Mr.  Spencer  was  appointed  arbitrator  by  the  Board  of  Trade, 
but  counsel  argued  that  the  claim  w^as  invalid,  inasmuch  as 
notice  had  not  been  given  within  two  months  or  under  the  Act 
of  1900  before  the  expiracy  of  the  tenancy. 

His  Honour  was  asked  to  decide  whether  the  necessary  notices 
had  been  given.  Whether  the  notices  under  the  older  Acts  were 
necessary  after  the  Market  Gardeners  Act  came  into  force  (as 
regards  the  fruit  trees),  and  whether  there  had  been  any  waiver 
of  notice  on  the  landlord's  part. 

Mr.  Hohler  contended  that  under  the  lease  no  notice  of  claim 
was  necessary,  and  further,  that  there  was  no  statutory  provision 
of  any  kind  in  the  Acts  that  the  tenant's  claim  must  be  in 
writing. 

His  Honour,  in  giving  judgment,  held  that  no  notice  was 
necessary,  although  the  points  were  not  free  from  doubt.  The 
letters  which  had  passed  between  the  parties  he  held  as  sufficient 
notice,  and  further,  that  there  had  been  a  waiver  on  the  part 
of  the  landlord  He  gave  judgment  accordingly,  with  costs  on 
the  higher  scale.* 

*0n  Tuesday.  July  17.  1906.  at  the  Kent  Assisee.  before  Mr.  Jastice 
Ridley,  a  case  on  all  fours  with  the  above  was  heard,  in  which  Mrs. 
Mainwaring  (plaintiff  In  the  above  case)  claimed  £457  lis.  lOd.  compensation  in 
respect  of  Lymon's  Farm,  Brenchley,  also  from  Mr.  Jenings. 

Mr.  H.  F.  Dickens.  K.O..  and  Mr.  G.  F.  Hohler  appeared  for  the 
claimant:  and  Mr.  Oore  Brown.  K.C..  and  Mr.  Morton  Smith  for 
Mr.  Jeninss. 

In  this  instance  his  Lordship  gave  judgment  in  favour  of  claimant 
for  the  fall  amount  of  her  claim,  with  costs,  and  refused  stay  of 
execution. 

Mr.  Winch  and  Mr.  Geo.  Langridge  gave  evidence  for  the  claimant. 
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WATBRALL  V.  WHITWICK  COLLIBBY  COMPANY. 

Mr.  Chaxles  Bidwell,  P.P.S.I.,  Umpire. 

1906-J  une.  July.]  f*  Estates  Oazette,"  June  9,  July  21, 1906. 

GompenBatioQ  —  Damage    to    farm    and    buildings    by 
mining  operations. 

This  waa  a  claim  by  Mr.  Nathaniel  Waterall,  Mary  Sexton 
Waterall  and  Geo.  Waterall  for  compensation  due  to  the  claim- 
ants from  the  Whitwick  Colliery  Company  in  consequence  of 
damage  to  farm,  homestead,  outbuildings  and  cottages  at  Huggle- 
cote,  Leicester,  caused  through  the  mining  operations  of  the  com- 
pany. 

The  Umpire  awarded  a  sum  of  £519.  The  amount  of  the  claim 
was  £1,000.  Each  party  to  pay  their  own  costs,  and  the  arbitra- 
tion fees  to  be  paid  by  the  company. 

The  professional  gentlemen  engaged  were  Mr.  Keites,  Mr. 
W.  E.  Woolley,  Mr.  Harry  German,  Mr.  John  German  and  Mr. 
John  D.  Orchard  for  the  claimants ;  and  Mr.  W.  H.  Simpson, 
Sir  John  RoUeston  and  Mr.  Edward  Lovell  Clare  for  the  company. 


HIGHGATE  DISTRICT  COUNCIL  V.  GREAT  NORTHERN  RAILWAY 

COMPANY. 

Highgate  Justices. 

1906-July  18.]  V*  Brtates  Gazette,"  July  21, 1906| 

Public  health — Building — ^Bye-laws — Exemption  of  rail- 
way works. 

In  this  caee  two  summonses  were  issued  against  the  Great 
Northern  Railway  Company  through  their  contractor,  Mr.  T. 
Cole,  for  alleged  infringement  of  the  provisions  of  the  Public 
Health  Act  and  the  local  bye-laws  in  respect  of  two  offices  erected 
by  the  company  on  their  land  fronting  Station  Road,  New 
Southgate,  for  the  accommodation  of  coal  traders  who  received 
consignments  of  coal  at  the  New  Southgate  station. 

Mr.  A.  H.  Bodkin,  K.C.  (instructed  by  Messrs.  Miller,  Wig- 
gins and  Nay  lor)  appeared  for  the  Council,  and  Mr.  A.  Mac- 
morran,  K.C.  (instructed  by  Mr.  R.  Hill  Dawe)  appeared  for 
the  company. 

The  Council  contended  that  they  had  the  ri^ht  to  call  upon  the 
company  to  s<:'t  back  the  offices  some  12ft.  from  the  road  in  a 
line  with  their  station  master's  house,  the  company  having  built 
them  immediatoly  abutting  upon  the  road. 

The  company  contended  that  as  the  buildings  in  question  were 
built  on  land  acquired  under  statutoiiy  powers  and  were  to  be 
used  in  connect  ion  with  the  purposes  of  their  undertaking  they 
were  exempt  from  the  provisions  of  the  Act  and  the  local  bye- 
laws.  It  was  also  pointed  out  that  the  distance  from  the  nearest 
point  of  the  station  master's  house  to  the  buildings  in  question 
was  about  170ft.,  and  that,  therefore,  the  station  master's  house 
could  not  reasonablv  be  within  the  meaning  of  section  156  of  the 
Public  Health   Vet,' 1888. 
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Evidence  in  support  of  the  company's  case  ,was  given  by  Mr. 
W.  J.  Grinling,  chief  traffic  manager,'  and  Mr.  A.  J.  Brickwell, 
surveyor  to  the  company.  Mr.  W.  A.  Jep0on,  of  the  London  and 
North- Western  Railway,  -supported  Mr.  Grinlinsr's  evidence,  and 
the  maoristrates  eventually  dismissed  both  summonses,  and 
awarded  the  company  20gs.  costs. 


HORNER  V.    STEPNEY  BOROUGH  ASSESSMENT   COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1906— May,  July.]  ["  Estates  Gazette,"  June  2,  July  21, 1906. 

Eating — Assessment — Market. 

This  was  an  appeal  on  the  part  of  Mr.  Robert  Homer,  lessee  of 
Spitalfields  Market,  against  the  assessment  of  the  overseers 
and  Assessment  Committee  of  the  Stepney  Borough  (parish  of 
Christ  Church). 

Mr.  Danckwerts,  with  whom  were  Mr.  A.  H.  Bodkin  and 
Mr.  S.  R.  Earle,  appeared  for  the  appellant,  and  Sir  Edward 
Boyle,  Bart.,  K.C.,  M.P.,  and  Mr.  Courthoi)e  Munroe  for  the 
respondents. 

Mr  Danckwerts  said  the  Spitalfields  Market  in  past  years  had 
been  assessed  at  £3,500  gross  and  £3,084  rateable.  These  figures 
the  overseers  raised  to  £12,000  gross  and  £10,800  rateable.  An 
appeal  was  made  to  the  Assessment  Committee,  who  reduced  it  to 
£8,500  and  £7,650,  and  from  these  figures  they  appealed,  con- 
tending that  they  should  be  £1,180  gross  and  £785  rateable. 
Mr.  Homer  was  the  lessee  of  the  market  for  a  period  of  80  years 
from  1882.  The  point  was  this,  that  Mr.  Homer  was  lessee  first 
of  the  site,  secondly  of  the  franchise  of  the  market  to  be  held 
on  the  site,  and  thirdly,  the  franchise  of  the  tolk  granted  by 
charter  in  connection  with  that  market.  There  were  three  differ- 
ent heads  to  be  considered,  the  mere  Expound,  the  market  stalls, 
and  the  market  tolls.  The  market  riefhts  were  e^ranted  by  Charles 
II.,  and  it  was  originally  a  two-days*  market  but  for  many  years 
past  it  had  been  a  six-days'  market.  His  case  was  that  the 
respondent  had  valued  certain  tolls  which  they  ought  not  to 
have  taken  into  account.  The  total  from  tolls^  and  stalls  wae 
large,  and  the  rental  of  the  market  £5,000  per  annum.  There 
were  two  sources  of  income,  the  stalls  and  tolls.  The  stalls  were 
an  occupation  of  the  soil  and  rateable,  but  the  tolls  were  not  such 
an  occupation  and  could  not  be  charged  upon.  In  1004  the 
amount  received  from  tolls  was  £24,880 ;  market  stands,  £061 ; 
market  house  rentals,  separately  assessed,  £3,664.  In  1905  the 
amount  for  tolls  was  £24,889;  stands,  £970;  market  house 
lentals  £3,953.  The  total  profits  shown,  exclusive  of  the  £6,000 
rent,  were  £21,000  in  1904,  and  £20,000  in  1905.  If  they  dis- 
missed  the  amount  received  from  tolls  they  would  find  that  the  old 
afsessment  was  neaier  the  correct  chiirge,  but  even  this  was 
too  high.  Counsel  cited  a  number  of  cases  to  prove  his  conten- 
tion that  the  tolls  could  not  be  valued. 

Mr.  Wm.  Homer,  son  of  the  lessee,  bore  out  the  opening  state- 
ment of  counfsel. 

22 
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By  Sir  Edward  Boyle :  If  the  amount  paid  for  ground  rental 
was  not  taken  into  aooount  the  profit  would  be  £25,000  per 
annum.  A  claim  for  oompenaation  had  been  put  in  against  the 
Corporation  under  an  Act  of  Parliament  for  £600,000  for  the 
leaee,  subject  to  the  ground  rent  of  £5,000  a  year.  Since  his 
father  haa  taken  the  market  21  yeaj»  ago,  the  trade  had  very 
largely   increafled  and   the  neighlMurhood   improved. 

Mr.  Robert  Homer,  the  leasee,  gave  similar  evidence. 

Mr.  £.  Richardson  proved  plans  of  the  buildings  in  the  market, 
and  said,  taking  into  account  the  stallage  rents,  apart  from 
tolls,  £900  and  £200  per  annum  for  the  lavatory,  he  arrived  at 
a  total  vidue  for  the  market  at  £1,150.  He  would  deduct  £150 
from  the  first  amount  for  repairs,  etc.,  and  £100  from  the  second 
for  working  expenses,  and  that  gave  him  a  total  annual  value 
of  £900. 

By  Sir  Edward  Boyle :  He  thought  the  value  of  the  land  would 
be  reasonable  at  Is.  6d.  per  foot,  at  25  yeara'  purchase. 

Sir  Edward  Boyle:  Then  that  gives  us  £160,000  for  the 
freehold  of  the  land  alone,  and  you  will  agree  with  me  that  that 
represents  £6,000  per  annum  for  the  land.  Then,  again,  take 
the  £80,000  spent  on  buildings  at  five  per  cent.,  that  is  worth 
£4,000,  so  we  have  £10,000  ]per  annum,  according  to  your  valua- 
tion. 

Witness  said  he  only  had  to  value  the  stalls  as  used  for  market 
purposes,  and  that  alone. 

For  the  respondents.  Sir  Edward  Boyle  contended  that  the  more 
recently  decided  cases  were  in  favour  of  the  tolls  as  taken  at 
Spital fields  being  considered  by  the  rating  authorities,  but 
apart  from  this  he  only  had  to  support  an  assessment  of  £7,650, 
and  the  appellant's  own  witness  had  demonstrated  tiiat  the  value 
for  land  and  buildings  alone  should  be  put  at  something  like 
£10.000. 

Mr.  Thomas  Dinwiddy,  for  the  respondents,  presented  the 
following  as  his  estimate  of  the  valae  taken  on  the  tolls  for  1904  : 

Gross   receipts       £26.842 

Working  expenses      2,627 

£23,218 

Tenants'    share       2,684 

O-roas  valne  plus  rates     £20.631 

Batee  at  8s.  Id.  in  the  pound  on  rental  valne  £14.088    5,693 

Gross  valne  of  market     £14,938 

Allow    Btatutablee       850 

Rateable  valne     £14,088 

Taking  the  whole  ebtate  at  a  ground  rent  valne,  plus  structure, 
his  figures  were :  — 

In  22  years  land  market  valne  doubled,  present  ground  rent 

valne  of  market  estate     £10.000 

Outlay  on  structure  £80,000,  at  5  per  cent 4,000 

Total  rental  valne  of  market  estate    £14,000 

Less,  separately  assessed     2.362 

Rental  value  of  market      £11.648 
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Mr.  Arthur  Lym  Ryde  valuf'd  the  market  as  followe:  — 

Gross    receiptB £26.069 

Working  expenses    7,709 

£18,360 
Occupiers'   share      3,909 

Gross  value     £14,441 

Dedact  one-tenth     1,444 

Bateable  ^alue     £12»997 

!Hi8  peoond  valuation  was  as  follows  :  — 

Land.  116,745ft.,  at  Is.  6d £8.680 

Buildings  £60.u00,   at  5  per  cent 3,000 

£11.680 
Property   separately   assessed      2,362 

Bateable  value     £9,328 

Sir  Edward  Boyle  contended  that  recent  decisions  enabled  the 
•oveiseerB  to  include  the  tolls,  but  he  wa«  prepard  to  waive  this 
if  necessary,  relying  upon  the  actual  values  of  the  buildings 
and  premises  which  the  appellant's  own  witness  showed  was  in 
<«zoe8S  of  the  Assessment  Committee's  moderate  demands. 

Mr.  Danckwerts  said  the  idea  that  the  value  could  be  fixed 
upon  lines  suggested  by  Sir  Edward  Boyle  had  been  long  ex- 
ploded, and  the  Court  had  to  deal  with  the  matter  from  the  point 
of  value  of  premises  for  the  purposes  used,  and  that  only. 

In  the  course  of  his  judgment  the  Chairman  said  letters  patent 
were  granted  by  Charles  II  to  hold  the  market  without  "mete 
or  bounds."  It  was  held  in  a  square  and  it  had  been  held  by 
the  House  of  Lords  (1884-5)  that  the  right  existed  from  time  to 
time,  as  the  crowded  state  of  the  market  made  it  necessary,  to 
hold  the  market  over  the  surrounding  streets,  all  of  which  were 
dedicated  to  the  public.  That  right  existed  notwithstanding  the 
Pavings  Act,  which  did  not  interfere  with  the  market  rights. 
The  grant  was  of  the  site  and  right  to  hold  a  market,  together 
with  the  rights  of  all  dues,  tolls,  pieceage,  stallage  and  other 
profits  and  advantages  and  emoluments,  with  regard  to  such 
market  or  in  any  way  appertaining  thereto,  and  Mr.  Horner  was 
the  lessee  of  the  market  and  held  the  rights  granted  to  the 
original  lessee,  as  his  successor  in  holding.  He  was  entitled 
to  take  tolls  on  all  goods  exposed  for  sale,  and  rents  for  stands 
and  wagons,  not  only  within  the  limits  of  the  market,  but  in 
the  external  streets,  such  being  the  extent  of  his  right  of  franchise 
tolls,  and  they  had  to  determine  upon  what  basis  the  market 
should  be  assessed.  The  Borough  of  Stepney  assessed  the  appel- 
lant at  £12,000  gross  and  rateable  £10,800,  and  he  appealed. 
The  Assessment  Committee  of  Stepney  reduced  it  to  £8,600  and 
£7,600  respectively,  and  Mr.  Homer  appealed,  contending  that 
lie  was  liable  to  be  assessed  at  £1,180  gross  and  £785  rateable. 
It  was  a  general  market  and  the  tolls  were,  for  the  convenience 
of  collection,  to  a  large  extent  commuted  by  oonsent.  Permanent 
buildings  had  b^en  erected  and  these  were  separately  assessed 
and  were  not  to  be  taken  into  account  in  assessing  the  rest  of  the 
liereditament.  The  tolls  levied  amounted  to  about  £25,000  in 
1904  and  1906  and  were  chiefly  in  the  nature  of  franchise  tolls  and 
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not  in  tne  nature  of  stallage  rents,  and  the  appellant  contended 
that  the  only  amount  which  should  be  taken  into  account  with 
legard  to  such  revenue  arising  out  of  the  occupation  of  such  land 
was  the  stallage  rents  which  amounted  to  about  £1,000,  and  for 
lavatory  receipts  which  accounted  for  £200  per  annum.  At  the 
last  quinquennial  valuation  the  gross  was  placed  at  £3,084  and 
the  rateable  £2,670.  The  amoaint  of  rent  paid  by  Mr.  Homer 
was  £5,000  per  annum,  and  the  respondents  contended  that  there 
were  two  vr&js  in  which  they  could  value  the  market.  They  con- 
tended that  they  might  value  the  land  at  Is.  6d.  per  super, 
foot  upon  115,000ft.  or  about  2^  acres  which  totalled  £8,680. 
Then  there  was  £80,000  spent  upon  buildings,  but  inasmuch 
as  i^,000  of  that  which  had  been  spent  on  the  Hower  market  and 
cellars  were  unproductive,  they  had  deducted  this  from  the 
£80,000,  and  had  taken  five  per  cent,  upon  £60,000.  Adding  to 
this  to  the  £8,680  for  the  land,  that  brought  their  total  ficure- 
for  rating  purposes  to  £11,680.  From  this  they  deducted  £2,d52, 
being  property  separately  assessed,  which  brought  their  figure  out 
to  £9,328,  which  was  in  excess  of  the  Assessment  Ck>mmittee's 
figures.  An  alternative  valuation  was  based  upon  the  gross  re- 
ceipts, including  aU  tolls,  whether  franchise  or  otherwise,,  and 
deducting  expenses  as  per  balance  sheet.  These  leceipts  amounted 
to  £23,215,  and  deducting  from  that  the  tenant's  shares  of  ex- 
penses, £2,580,  they  obtained  the  figure  of  £20,631.  Again  de- 
ducting rates  at  8s.  Id.  in  the  pound,  £5,603,  they  obtained  a 
gross  of  £14,938,  then  deducting  statutables  £850,  they  brought 
the  rateable  to  £14,088.  This  latter  took  the  whole  of  the  tolls 
into  consideration.  There  was  no  doubt  that  the  amounts  de- 
rivable from  stallage  and  lavatories  were  rateable,  even  although 
no  stall  might  bo  erected  still  money  paid  for  the  right  to  hold 
a  stall  had  been  held  to  be  stallage  ("Duke  of  Bedford  v,  Em- 
nett  "),  but  tolls  for  goods  brought  into  the  market  were  frandiise 
tolls.  In  the  case  of  the  "Mayor  of  Yarmouth  v.  Groom,"  it 
seemed  quite  clear  that  the  tolls  for  articles  brought  into  the 
market  were  franchise  tolls  per  se  and  were  not  rateable,  just 
the  same  as  tolls  jiaid  with  regard  to  some  user  of  a  definite 
part  of  the  soil  were  rateable.  The  case  of  "  Rex  v.  Bell "  de- 
cided that  where  an  article,  a  sack,  was  brought  into  the  market 
there  was  no  occupation  of  the  soil,  and  that  the  toll  was  a 
franchise  toll  and  not  rateable.  In  the  Groom  case  a  basket 
was  brought  into  the  market,  and  the  cover  was  used  as  a  stall, 
and  it  was  held  that  in  this  case  it  was  jiayable  as  a  stall.  In 
the  case  of  "Roberts  v.  The  Overseers  of  Aylesbury,'*  it  was  said 
the  right  had  been  properly  abandoned,  as  where  the  user  was 
a  person  who  had  a  stall  it  was  quite  different.  In  "Reg  v. 
Casswell,"  cattle  were  bron^t  into  a  market  and  it  was  held 
that  these  were  market  tolls  and  not  in  the  nature  of  stallage 
and  that  in  assessing  the  right,  such  tolls  could  not  be  taken 
into  account.  The  point  the  Court  had  to  determine  was  how 
much,  if  any,  of  the  tolls  were  stallage  and  what  was  the  amount 
arising  from  franchise  tolls  which  should  be  taken  into  con- 
sideration by  them.  Secondly,  whether  the  whole,  of  what  pairt 
of  the  £5,000  mentioned  in  the  lease  as  payable  to  the  owner  by 
the  appellant  was  to  be  taken  into  consideration.    They  had  care- 
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fullj  consulted  all  the  authorities  on  the  question  <A  tolls,  and 
had  oome  to  the  conclusion  that  the  franchise  tolls  per  se,  not 
being  rateable,  these  should  not  guide  them  in  arriving  at  the 
gross  rateable  vaAue  to  be  put  on  this  property,  nor  waa  the  rent 
payable  for  property  always  a  oonclusive  test  of  the  value  of 
•euch  property.  In  this  case  the  £5,000  paid  by  Mr.  Hoimer  was 
not  ground  rent  but  included  rates  not  to  be  considered,  and 
under  these  conditions  they  had  no  alternative  but  to  say  that  the 
figure  produced  by  the  appellant,  and  not  controverted  by  the 
other  side,  was  the  absolute  amount  of  money  received  from  the 
lessee  of  the  market  and  that  the  stallage  tolls  must  be  the  figure 
of  the  assesment  of  this  property. 
The  appeal  was  accordingly  allowed. 


•GREAT  NORTHERN   RAILWAY  COMPANY  V.   HITCHIN  UNION. 

Herts  Quarter  Sessions. 

J906-Apiil  2,  May  22, 24,  July.]    r  Estates  Gazette,"  AprU  14.  June  2,  9,  July  21, 1906. 

Bating — ^Assessment — Railway  lines. 

These  were  appeals  by  the  Great  Northern  Railway  Company 
■against  the  assessment  of  their  railway  in  various  parishes  in 
the  Hitchin  Union. 

Mr.  Balfour  Browne,  K.C.,  with  whom  were  Sir  Edward  Boyle, 
Bart.,  K.C.,  M.P.,  and  Mr.  Lindsey,  appeared  for  the  railway 
•company ;  Mr.  Walter  Ryde  and  Mr.  Konstam  were  for  the  appel- 
lants. 

Mr.  Balfour  Br.wne  opened  the  case  for  the  appellants.  The 
first  parish  he  proposed  to  take  was  that  of  Holwell,  and  what 
.they  had  to  decide  was  the  value  of  the  piece  of  line  running 
through  that  parish.  It  was  not  complicated  by  any  question  of 
stations,  because  there  was  no  station.  It  was  merely  a  part 
•of  the  main  line  of  the  Great  Northern  Railway  Company.  He 
was  appealing  against  a  rata  made  on  Aphl  11,  1005,  a&  the  Great 
Northern  Railway  Cwnpany  had  come  to  the  conclusion  that  they 
were  overrated  in  this  parish,  just  as  they  believed  they  were 
overrated  in  various  other  Unions,  such  as  Edmonton,  Gran- 
tham, etc.  Although  the  receipts  had  to  some  extent  increased 
•on  the  Great  Northern,  they  had  not  increased  in  the  same  ratio 
as  the  expenses.  The  expenses  had  been  going  up  and  up,  the 
hours  of  labour  had  shortened,  and  the  company  had  come  to 
the  conclusion  that  no  tenant  would  give  the  rent  for  the  here- 
"ditament  that  he  would  have  given  under  the  circumstances  when 
"the  last  rent  was  fixed.  What  had  to  be  a«»rtained  was  the  rent 
which  might  reasonably  be  expected  for  this  bit  of  line  from  year 
"to  year.  They  had  to  take  the  amount  necessary  to  maintain  the 
hereditament  in  a  condition  to  command  the  rent,  and  when  that 
was  done  they  had  to  arrive  at  the  rateable  value  on  which  the 
rates  were  to  be  paid.  In  this  little  bit  that  they  were  con- 
-sidering  in  the  parish  of  Holwell,  in  the  Hitchin  Union,  there 
was  a  length  of  49  chains,  a  little  more  than  half  a  mile,  and 
even  the  first  step  to  arrive  at  what  was  received  for  that  49 
^chains  was  one  of  the  greatest  difficulty. 
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Mr.  Fordham :  Are  theie  four  roads  or  lines  of  metaU? 

Mr.  Balfour  Browne  replied  in  the  affirmative.  It  was  very 
difficult  to  find  out  tlie  earnings  of  this  piece.  They  would  have- 
to  take  the  traffic  betwBen  ©very  two  stations  on  either  eide  of 
this  piece  of  line  in  order  to  get  at  it.  As  an  illustration  he 
would  take  the  traffic  from  Bonoaster  to  King's  Cross,  and  sup- 
posing that  the  traffic  on  the  whole  length  was  a  hundred 
pounds  per  year  and  the  distance  a  hundred  miles,  they  would 
have  to  divide  the  mileage  and  the  hundi-ed  pounds  by  the  forty- 
nine  chains  in  order  to  get  at  its  earnings,  'ihis  process  had  to- 
be  gone  through  in.  all  the  departments — in  the  goods,  passengers,, 
horses,  and  every  earning  department  on  the  line.  Onoe  that 
had  been  done  they  had  got  the  first  step  they  had  to  start  with, 
viz.,  the  gross  receipts.  But  here  there  were  complications,  be- 
cause the  various  minerals  and  goods  were  divided  into  classes. 
Wliat  the  company  had  done  was  to  put  a  lump  sum  for  the 
cartage,  and  in  order  to  get  at  the  true  percentage  of  the  earnings 
of  this  forty-nine  chains  it  was  necessary  to  take  off  the  profit 
on  cartage,  otherwise  they  would  be  making  that  forty-nine  chains- 
earn  a  profit  out  of  cartage,  which  was  not  reasonable.  It  had 
been  decided  in  previous  cases  that  this  was  a  reasonable  deduc- 
tion. Having  deducted  this  amount  from  the  gross  receipts, 
then  they  would  get  the  gross  receipts  which  were  earned.  In« 
this  porticular  case  the  gross  receipts  for  the  forty-nine  chains 
taken  out,  after  months  of  labour,  came  to  £4.497  for  passengers 
and  £6,962  for  goods,  making  a  total  of  £11.459.  Having  got 
the  receipts,  they  had  to  get  the  working  expenses.  The  first 
figures  to  get  were  the  passenger  train  miles  and  the  goods  train 
miles  run  through  the  parish.  The  passenger  train  miles  were 
18,252,  and  the  cfoods  20,324.  In  order  to  earn  these  receipts 
it  was  quite  obvious  that  a  tenant  must  have  locomotives,  aJuT 
the  question  was,  how  much  would  they  cost  him.  There  was  a 
great  discrepancy  between  the  cost  of  goods  and  passenger  locomo- 
tives. They  would  have  evidence  that  the  passenger  train  mile 
cost  9.2d.  per  mile,  and  the  goods  train  mile  12.95d.  The  passen- 
ger expenses  worked  out,  therefore,  at  £700.  and  the  goods  at 
£1,097,  the  greater  expense  on  the  goods  being;  due  to  the  enor- 
mous amount  of  shunting  and  the  time  lost  thereby.  Then 
there  were  tho  carriages,  the  cost  of  which  was  3.39d.  per  train 
mile  for  the  passengers,  and  3.44  for  the  eoods.  or  £258  for  the 
passengers  and  £291  for  the  goods,  making  £549.  Then  there 
were  the  miscellaneous  expenses,  and  these  were  not  taken  per- 
train  mile,  but  in  the  ratio  of  the  receipts.  What  the  oompa-ny 
paid  for  iU  staff,  general  manasjers,  directors,  and  so  on,  it  was 
found,  was  a  proportion  of  about  twenty-five  per  cenf.  of  the  jrross 
receipts.  The  proportion  of  the  gross  receipts  on  this  forty-nine 
chains  was  £2,961.  This  broufirht  the  working  expenses  up  to 
£5,337,  but  they  must  add  rates  and  taxes,  calculated  at  3s.  2d. 
in  the  pound,  to  be  £152  in  this  parish,  making  £5.489  as  the 
total  deduction  for  working  expenses,  and  leaving  £5,970  as  the 
net  receipts  of  the  line  and  station.  But  there  was  no  station 
on  this  piece  of  line.  The  stations  of  the  company  were 
separately  assessed  in  hundreds  of  unions,  and  the  company  had' 
carefully  gone  into  the  deduction  that  should  be  made  for  the- 


Digitized  by 


Google 


ARBITRATION   CASES.  848 


fitatiau.  It  was  found  that  this  worked  out  at  eight  per  cent. ; 
and  this  would  be  pioved.  This  eight  per  oent.  worked  out  at 
£928,  and,  deducted  from  £5,970,  left  the  net  reoeipts  at  £5,042. 
These  figures  h-e  had  given  were  all  dealing  with  the  expenses 
of  working  the  line,  but  now  they  had  to  find  out  what  was  the 
capital  that  would  be  required  to  work  the  line.  The  tenant  re- 
quired locomotives,  carriages,  wagons,  sheets  for  ooveiing  the 
goods,  furniture  &t  the  stations,  and  a  great  number  of  other 
things,  and  it  was  here  that  their  expenses  had  been  going  up. 
The  change  sinoe  this  matter  was  before  the  Court  on  the  last 
occasion  was  extraordinary.  The  company  had  been  fitting  their 
carriages  with  continuous  brakes  that  cost  them  a  quarter  of  a 
million  sterling,  and  the  heating  arrangements  had  all  been 
changed.  Formerly  they  used  to  put  in  foot-warmers  which  were 
cold,  and  now  they  turned  on  air  that  was  too  hot.  All  these 
things  had  increased  the  expenses  without  at  all  increasing  the 
receipts.  In  competition  with  other  lines  they  had  to  give  up  oil 
lamps  and  take  to  gas  or  electricity,  and  though  all  this  in- 
creased the  comfort  of  the  passengers,  it  did  not  increase 
the  receipts.  So  that  all  this  would  increase  the  amount  of 
capital  that  a  hypothetical  tenant  would  have  to  possess  to  work 
these  forty-nins  chains  of  line.  They  had  taken  out  the  whole 
of  their  capital  for  locomotives,  carriages,  wagons,  etc.,  and  it 
came  out  at  £8,320,796.  The  appellants  had  not  only  taken 
their  own  experts'  opinions,  but  they  had  called  in  the  assistance 
of  other  experts  on  other  lines,  and  they  calculated  that  £19,228 
would  be  the  capital  required  for  this  piece  of  line.  Having 
supplied  this  capital,  they  must  enquire  what  the  tenant  would 
require  for  interest  upon  it.  They  had  put  that  at  five  per 
cent.  Then  he  would  want  a  profit,  and  they  had  put  that  at 
ten  per  cent.  They  had  also  to  provide  against  risks,  such  as 
strikes,  and  they  put  that  at  two  and  a  half  per  cent.  These 
three  items  altogethei*  made  seventeen  and  a  half  peir  cent.,  and 
seventeen  and  a  half  per  cent,  on  £19,228  came  to  £3,363  as  what 
the  tenant  would  expect  per  annum.  This  amount  deducted  from 
the  £5,042  left  the  gross  estimated  rental  at  £1,679.  He  was 
glad  to  say  that  another  very  thorny  question,  the  proper  re- 
duction for  maintenance  and  renewal  of  permanent  way,  had 
been  agreed  between  the  parties,  who  were  at  one  that  it  would 
cost  £720  per  annum  to  keep  up  this  forty-nine  chains  in  proper 
condition  to  earn  these  receipts.  The  figures  that  they  were 
appealing  against  were  gross  estimated  rental  £2,490  and  rate- 
able value  £1,900  ;  whereas  ihe  company  made  the  rateable  value 
£959  and  the  gross  estimated  rental  £1,670. 

Mr.  Byde  said  the  main  difference  between  the  parties  was  the 
deductions  for  cartage,  which  were  made  for  the  first  time.  Then 
with  regard  to  the  locomotives,  he  accepted  the  fact  that  there 
was  a  difference  between  goods  and  passenger  locomotives,  but 
he  did  not  agree  with  either  of  the  figures  put  forward  as  passenger 
or  locomotive  expenses. 

Mr.  Wm.  Grinling,  G.N.B. ;  Mr.  Douglas  E.  Marsh,  Mr.  Geo. 
Whale,  who  said  the  engines  of  the  Great  Northern  Railway 
were  kept  up  to  wittiin  twelve  and  a  half  per  oent.  of  their  original 
value  by  constant  repair  and  renewals ;  Mr.  G.  J.  Churchward, 
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Mr.  W.  T.  Weeks,  of  the  Great  Northern  Railway,  Mr.  Andrew 
Moscroft,  Great  Northern  Railway,  Mr.  Johnson,  the  assistant 
engineer,  and  Mr.  C.  W.  Edwards,  accountant  to  the  company, 
gave  evidence. 

Mr.  C.  W.  Edwards  was  cross-examined  by  Mr.  RusBell  as  to 
the  amount  of  capital  which  he  had  calculatcSd  would  be  required 
by  the  company  to  work  the  line. 

Mr.  Arthur  L.  Ryde  gave  evidence  in  eup^rt  of  the  company's 
figures. 

Mr.  P.  Michael  Faraday  was  in  general  agreement  with  the 
figures  given  by  the  previous  witnesses. 

Mr.  Johnson,  who  had  previously  given  evidence  as  to  the  cost 
of  the  repairs  and  upkeep  of  the  rolling  stock,  was  recalled  and 
examined  at  some  length. 

Mr.  Arthur  Goddaid,  for  the  respondents,  was  examined  by  Mr. 
Ryde  as  to  the  estimates  upon  which  the  rating  authority  had 
baJsed  their  assessment  of  the  G.N.R. 

Mr.  H.  T.  Eve  stated  that  it  was  not  a  fresh  assessment  that 
was  being  appealed  against,  for  it  had  been  standing  at  the 
present  figure  tor  many  years.  In  consequence  of  the  increase  of 
the  Hertfordfihire  county  rate  basis,  the  figures  of  which  were 
adopted  by  the  Hitchin  Assessment  Committee,  the  company 
objected,  and  he  (Mr.  Eve)  was  called  in  to  advise  the  Com- 
mittee. He  advised  them  that  the  assessment  was  really  too  low, 
but  told  them  that  probably  the  company  would  fight  if  they 
increased  it,  and  so  the  Committee  allowed  the  assessment  to 
remain  at  the  old.  figures. 

Mr.  A.   D.  Smith  also  gave  evidence. 

The  Court  reduced  the  figures  appealed  against  to  £1,594,  the 
Assessment  Committee  to  pay  the  costs. 


CHARLES   MATTHBWS  V.   ISLINGTON   BOROUGH. 

Clerkenwell  Quarter  Sessions. 

1906— July.]  r  Estates  Gazette,"  July  21, 1906. 

Rating — ^Assessment — Residential  flats — Deductions. 

This  was  an  appt^al  against  an  assessment  relating  to  ninety- 
nine  flats,  in  which  the  Court  had  fixed  the  deductions  at  37^ 
per  cent,  and  allowed  a  test  case  to  be  taken  to  the  High  Court. 
Certain  questions  which  had  since  been  raised,  came  on  for 
argument. 

The  Court  decided  (1)  that  37^  per  cent,  must  be  the  deduc- 
tions for  all  flats,  whether  under  special  circumstances  or  not ; 
(2)  if  empty  flats  had  subsequently  been  taken,  the  new  rents 
should  be  the  basis ;  and  (3)  it  was  undesirable  to  take  into  con- 
sideration fractions  in  the  pound  when  the  rateable  was  de- 
ducted ;  each  party  to  pay  their  own  costs. 
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THE    MAYOR    OF  CHuRLET  V.   NIGHTINGALE. 

King's  Bench  Division — Mr.  Justice  Kennedy  and  Mr. 
Justice  A.  T.  Lawrence. 

1906-July  2a]  ["  Estates  Gazette,"  July  28, 1900. 

Highway — Paving  expenses — ^PubUc  Health  Act,  1875, 
section  150 — Ditch  treated  as  part  of  the  highway. 

The  Court  delivered  its  reserved  judgment  in  this  case,  which 
was  an  appeal  by  the  plaintiffs  from  a  judgment  of  the  County 
Court  Judge  at  Chorley,  in  which  he  held  that  the  plaintiffs  could 
not  recover  a  share  of  the  expenses  incurred,  by  the;n  in  making- 
up  and  paving  a  portion  of  a  street  known  as  Pilling  Lane.  The 
question  involved  was  whether  a  ditch  could  be  treated  legally 
as  a  portion  of  the  land  dedicated  to  the  public  as  a  highway. 

Mr.  Justice  Kennedy,  in  giving  the  judgment  of  the  Court, 
said  the  question  raised  by  the  appeal  turned  upon  the  applica- 
bility of  the  latter  portion  of  the  Public  Health  Act,  1876,  sec- 
ti<»i  150,  to  the  facts  of  the  case  in  question*  On  a  prior  appeal 
from  the  County  Court  in  this  action  it  had  already  been 
decided  that  Pilling  Lane  was  an  ancient  highway  repairable 
hy  the  inhabitants  at  large.  The  question  which  was  then  left 
open  by  the  Divisional  Court  was  whether  the  road  or  street 
en  which  the  work  to  the  cost  of  which  the  respondent  is  alleged 
by  the  appellants  to  be  liable  as  a  frontager  to  contribute  was 
done  ought  to  be  treated  as  a  road  or  street  which  consists 
partly  oi  a  highway  and  partly  of  added  roadway  so  as  to  con- 
stitute a  street  or  road  of  which  only  a  part  is  repairable  by  the 
inhabitants  at  large  within  the  meaning  of  the  concluding  por- 
tion of  section  150 ;  and,  therefore,  a  street  or  load  in  respect 
of  which,  according  to  the  concluding  words  of  that  section,  the 
same  proceedings  may  be  taken  and  the  same  powers  be  exercised 
as  fully  as  if  the  whole  of  such  street  or  road  was  a  highway 
not  repairable  by  the  inhabitants  at  large.  The  learned  County 
Oourt  Judge,  by  his  judgment,  had  n€»gatived  this  proposition. 
Hence  this  present  appeal.  The  contention  of  the  appellants 
was  based  upon  the  following  facts.  The  old  highway  so  fai 
as  it  actually  oould  be  used  either  by  foot  passengers  or  vehicles 
was  bounded  by  a  ditch  some  8ft.  broad  and  4ft.  deep.  This 
ditch  bordered  the  roadway  on  the  further  side  of  the  roadway 
from  the  respondent's  land.  The  whole  space,  including  both 
roadway  and  ditch,  known  as  Pilling  Lane,  had  from  the  first 
been  situated  within  the  line  of  fences — that  is  to  say,  there  had 
always  existed  a  hedge  or  fence  both  on  the  side  of  the  respon- 
dent's land  and  on  the  opposite  side,  where  the  land  abutting  ujKm 
the  ditch  is  now  owned  by  the  Chorley  Colliery  Company,  and 
the  whole  space  between  the  old  fences  had  always  been  delineated 
and  described  as  Pilling  Lane.  The  ditch  was  necessary  for  the 
preservation  of  the  roadway.  Within  the  last  twenty  years  a 
pipe  had  been  placed  in  the  ditch,  and  the  ditch  had  gradually 
been  filled  up.  This,  of  course,  had  added  the  width  of  the  ditch 
to  the  roadway  as  a  space  which  could  be  traversed  by  foot  pas- 
sengers and  by  carriages.      The  appeal  was    rested    upon    the 
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''widening/'  as  it  was  called,  af  tlie  road  by  the  addi- 
tion to  the  space,  which  was  admitted  to  be  an  ancient 
highway,  of  the  surface  area  created  by  the  filling  up  of  the  ditch. 
The  Court  was  not  prepared  to  say  that  the  decision  of  the  learned 
County  Court  Judge  was  wrong  in  point  of  law.  So  f ar  as  itL  was 
a  judgment  of  fact,  if  there  wiae  any  evidence  to  support  it, 
the  Court  could  not  reverse  it.  The  principal  argument  of  the 
appellants'  counsel  was  that  a  ditch  could  not  in  point  of  law  be 
treated  as  part  of  the  land  dedicated  to  the  j>ublic  as  a  highwav. 
It  was  argued  that  land  could  not  be  treated  as  part  of  the  high- 
way which  could  not  be  travelled  over  by  the  foot  or  (if  it  be  a 
carriage  way)  by  the  carriage  of  the  traveller.  The  Court  was  not 
persuaded  of  the  oorrectneas  of  this  view.  It  appeared  to  them 
that  the  whole  of  a  space  including  a  ditch  may  be  dedicated 
to  the  public  as  a  highway,  the  ditch  bein^  treated  as  an  ob- 
struction or  excavation,  subject  to  which,  so  long  as  the  obstruct 
tion  or  excavation  continues  to  exist,  the  highway  is  dedicated ; 
but  the  surface  of  which,  if  by  natural  or  other  causes  the  ditch 
is  filled  or  silted  up,  wholly  or  partially,  thereupon  becomes, 
wholly  or  pro  tanto,  land  which  must  be  treated  as  part  of  the 
original  highway.  After  viewing  all  the  authorities  that  had 
been  cited,  the  Court  came  to  the  conclusion  that  the  judgment 
below  ought  to  be  affirmed. 

The  appeal  was  accordingly  dismissed 


ashby's  cobham  brewery  company,  limited  (re  "the 

crown,**  cobham)  v.  the  commissioners  op  inland 

revenue. 

ASHBY*S  STAINES  BREWERY  COMPANY,  LIMITED  (RB    "  THE 

HAND  AND   SPEAR,**    WOKING)    V.   THE    COMMISSIONERS  OF 

INLAND  REVENUE. 

King's  Bench  Division — Mr.  Justice  Kennedy. 

1906-Jul7  24.]  r  Estates  Gazette."  June  9,  July  28. 1906. 

Licensed  premises — Licensing  Act,  1904 — Extinction  of 
licence — Method  of  assessing  compensation. 

Ihese  actions  raised  Uie  important  quefition  of  the  proper 
method  of  as&essing  the  amount  of  compensation  to  be  paid  on 
the  extinction  of  a  licence  under  the  Licensing  Act,  1904. 

Mr.  C.  A.  Cripps,  K.C.,  and  Mr.  Hutchinson  appeared  for  the 
company,  and  the  Attorney-General  and  Mr.  Lowenthal  for  the- 
Commissioners  of  Inland   Revenue. 

The  facts  suflSciently  appear  from  the  judgment. 

His  Lordship,  in  the  course  of  a  written  judgment,  said:  — 
These  two  compensation  cases  had  been  selected  for  the  con- 
sideration of  the  Court  in  order  that  certain  questions  of  prin- 
ciple may  receive  a  judicial  determination.  In  regard  to  these^ 
questions  there  appears  to  be  no  real  distinction  between  the^ 
t^o  cases.    The  licence  in  the  case  of  the  Hand  and  Spear,  be> 
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longin;;  lo  Ashby's  Staints  Breweiy  Co-mpany,  Ltd.,  and  situate 
in  Woking  old  village,  is  cf  the  kind  commonly  described  as  a 
pre-1869  beerhouse  licence.  The  licence  in  the  case  of  the  Crown 
is  not.  The  Crown  is  a  house  in  Cobham  belonging  to  Ashby's 
Staines  Brewery  Company,  Ltd.,  and  is  fully  licensed  for  the 
sale  of  all  intoxicating  liquors. 

But  the  differences  between  the  two  houses  in  regard  to  the 
nature  of  the  licence,  locality,  or  trade,  and  structural  condi- 
tion, though  they  may  affect  the  computation  of  the  amount  due 
for  compensation,  do  not  affect  the  application  of  the  general 
principle  which  coven  the  computation  in  both  cases  alike.  It 
is,  therefore,  best,  in  my  opinion,  to  deal  in  the  first  instance 
with  the  points  of  principle  common  to  the  two  cases  which 
formed  the  subject  of  argument  before  me.  The  material  statu- 
tory provisions  are  to  be  found  in  tlio  Licensing  Act,  1004.  sec- 
tion 2,  and  the  Finance  Act,  1894,  section  7. 

The  conjoint  effect  of  these  sections  (I  omit  all  that  relates 
merely  to  procedure)  as  to  the  calculation  of  the  amount  of  com- 
pensation is: — 1.  That  a  sum  equal  to  the  difference  between 
the  value  of  the  licensed  premises  and  the  value  which 
those  premises  would  bear  if  they  were  not  licensed 
premises  shall  be  paid  as  compensation  to  the  persona 
interested  in  the  licensed  premises.  2.  That  the  value  of  the 
licensed  premise  >  shall  be  calculated  as  if  the  licence  were 
subject  to  the  same  conditions  as  were  applicable  immediately 
before  the  passing  of  the  Licensing  Act,  1904.  3.  That  in  that 
value  shall  be  included  the  amount  of  any  depreciation  of  trade 
fixtures  arising  by  reason  of  the  refusal  to  renew  the  licence. 
4  That  the  value  of  the  property,  that  is  to  say — (a)  The  pre- 
mises as  licensed,  and  (b)  The  premises  without  the  licence — 
shall  be  the  price  which  such  property  would  fetch  if  sold  in  the 
open  market.  The  result  of  the  legislation,  in  my  judgment, 
shortly  is  that  this  tribunal  has  to  assess  the  amount  of  compen- 
sation by  finding  the  price  of  the  licensed  premises  in  the  open 
market,  adding  to  that  the  depreciation,  if  any,  of  the  trade 
fixtures,  and  deducting  from  this  sum  the  price  which  the 
premises  would  fetch  in  the  open  market  if  unlicensed.  The 
division  between  the  persons  interested  in  the  licensed  premises 
of  the  amount  of  the  compensation  when  so  assessed  devolves, 
under  the  Licensing  Act,  1904,  section  2,  sub-sections  2  and  3, 
upon  Quarter  Sessions,  with  a  power  if  they  think  fit  to  refer 
that  question  to  the  County  Court,  in  accordance  with  rules 
of  Court  to  be  made  for  the  purpose. 

Three  questions  of  gieneral  principle  which  affect  both  the 
cases  before  me  have  been  discussed  by  counsel  st  the  hearing. 
The  first  of  these  is  the  meaning  of  the  words  of  the  Licensing 
Act,  section  2  (1)  "including  in  that  value  the  amount  of  any 
depreciation  of  trade  fixtures  arising  by  reason  of  the  refusal 
to  renew  the  licence."  The  Solicitor-General  has  contended  that 
the  proper  interpretation  of  those  words  is  that  you  »re  not  on 
account  of  such  depreciation  to  make  any  addition  to  the  market 
price  of  the  licensed  premises.  Upon  "the  whole  I  prefer  the 
opposite  view.  It  apt^ears  to  me  that  Ihe  more  natural  and  equit- 
able construction  of  the  direction  to  "  include  "  is  that  the  amount 
of  depreciation  of  the  trade  fixtures  by  reason  of  the  non-renewal 
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is  not  to  be  left  out  of  the  computation  of  value.  If  the  Legisla^ 
ture  intended  the  opposite  it  would  have  been  so  easy  to  say 
that  the  depreciation  of  trade  fixtures  was  not  to  be  included 
in  the  money  computation  that  I  cannot  but  think  that  it  would 
have  done  so. 

The  two  lurther  and  much  more  important  questions  of  prin- 
ciple discussed  before  me  were — first,  the  method  by  which  the 
market  value  of  the  licensed  premises  ought  to  be  arrived  at; 
and,  secondly,  the  question  whether  in  the  valuati<»i  should  be 
included  any  assessment  of  the  tenant's  interest  in  the  premises, 
as  distinct  from  that  of  the  landlord. 

In  regard  to  the  first  of  tnese  two  points  it  appears  to  me  that 
there  is  really  little  room  for  controversy,  indeed,  ultimately 
the  counsel  for  the  petitioners  and  the  counsel  for  the  commis- 
sioners appeared  to  be  in  substantial  accord.  What  is  t^e  object 
of  our  enquiry?  It  is  to  find  "the  price  which  the  owner  of  the 
freehold  of  the  premises  might  expect  to  obtain  for  them,  qua 
premises  enjoying  the  privilege  of  a  licence,  if  sold  in  the  opem 
market. " 

In  the  case  of  an  owner  who  is  not  a  brewer  and  lets  t^e 
licensed  premises  to  a  tenant — whether  such  tenant  be  the  actual 
occupier  of  the  premises  or,  as  in  the  case  of  the  White  Lion 
Inn  referred  to  by  the  witness  Lee,  a  brewery  company  who  sub- 
let— you  may  be  able  fairly  to  find  the  market  value  by  a  capitali- 
sation of  the  annual  value  based  upon  a  true  rack  rent.  Such 
an  owner  presumably  gets  not  merely  the  normal  rent  appro- 
priate to  the  character  of  the  hereditament,  but  also  an  addition 
to  such  rent  attributable  to  the  existence  of  the  licence.  But 
the  case  of  the  licensed  premises  so  let  at  a  rack  rent  by  an  owner 
who  is  not  himself  in  the  trade  is,  I  should  suppose,  not  the 
the  most  common  case  which  has  to  be  dealt  with  under  the 
statutory  enactments  in  the  event  of  non-renewal  of  the  licence, 
which  we  aire  now  considering.  The  owner  of  the  premises  may 
be  himself  the  occupier.  Then  there  is  no  rent  upon  which  an 
annual  value  can  be  based.  In  my  opinion  the  Attomey-Greneral 
was  quite  justified  in  arguing  that  any  evidence  as  to  the  profit 
which  may  be  made  by  the  selling  company  upon  this  trade 
cannot  be  material,  because  that  depends  on  questions  of  manage- 
ment and  the  cost  of  brewing  beer  by  them  ;  in  other  worls,  it 
depends  upon  considerations  which  are  personal  to  the  owners, 
and  might  not  obtain,  and  would  not  be  expected  to  obtain,  in 
the  event  of  the  acquisition  of  the  property  by  a  purchaser  who 
might  conduct  his  business  on  entirely  different  principles.  I  do 
not  assent  to  the  further  proposition,  which  he  appears  to  me  to 
suggest  in  a  part  of  his  argument  which  immediately  followed 
that  which  I  have  quoted,  that  evidence  of  the  quality  of  the 
liquors  supplied  is  inadmissible,  because  the  purchaser  migiht 
choose  to  sell  different  beer,  manufactured  in  a  different  way,  and 
have  a  smaller  ratio  of  return  upon  his  outlay. 

After  dealing  with  the  question  of  annual  profit,  as  to  which 
he  had  not  to  consider  any  dispute  of  principle,  his  Lordship 
said :  I  proceed  now  to  consider  the  remaining  matter  of  prin- 
ciple which  is  in  controversy  in  the  present  cases— namely,  the 
propriety  of  the  inclusion  in  the  amount  of  compensation  of  a 
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Bum  representing  tiiat  which  is  called  the  interest  of  the  tenant 
of  the  licensed  premises.  The  petitioners  claim  to  add  to  the 
total  sum  of  the  capitalised  brewers'  profits  the  capitalised  rent 
and  the  depreciation  of  trade  fixtures,  a  figure  which  their  expert 
witnesses  put  forward  as  representing  such  interest.  The  re- 
spondents contest,  and  in  my  judgment  rightly  contest,  this 
claim.  I  do  not  think  any  such  addition  is  authorised  by  tho 
statutes  which  govern  these  proceedings. 

The  provisions  of  section  2  of  the  Licensing  Act,  1004,  as  I 
read  them,  embody  a  scheme  of  that  which  may  fairly  be  termed 
equitable  compensation  for  the  loss,  whenever  a  licenoe  is  not 
renewed  under  section  1,  of  a  valuable  interest  which  otherwise- 
might  reasonably  be  expected  to  endure,  though  no  legal  right  of 
permanence  could  be  claimed  for  it.  So  Uie  Legislature  has 
created  a  fund,  out  of  the  value  of  the  licence,  which  the  Quarter 
Sessions  is  to  apportion,  as  it  deems  just,  between  all  persons 
who  are  interested  in  the  premises  in  respect  of  which  the  licence 
has  ceased  to  exist. 

The  assessment  of  the  compensation,  as  the  Solidtor-GeneraH 
puts  it,  is  to  be  made  purely  upon  a  property  basis.  Out  of  a 
fund  which  represents  the  value  of  the  property  in  the  market 
plus  the  sum  for  depreciation  of  fixtures  and  minus  the  value- 
of  the  premises  without  the  lioenoe,  and  which,  in  its  composi- 
tion, has  no  relation  to  the  values  of  the  several  interests  affected, 
the  Statute  decrees  an  ap^rticnment  by  way  of  compensation,  in 
which  all  persons  interested  in  the  premises,  the  tenant  as  weU 
as  the  owner,  are  to  share  as  the  Quarter  Sessions  may  deem 
fair  and  ri^ht. 

In  the  two  cases  before  me  I  have  come  to  the  conclusion  that 
the  character  and  condition  of  these  particular  premises  upon 
the  evidence  before  me  are  such  as  to  render  just  some  departure 
from  the  12  years*  purchase  scale,  as  to  the  propriety  of  which, 
but  for  such  special  circumstances,  the  expert  witnesses  fti  these 
cases  display  a  singular  unanimity  of  opinion.  I  am  ready  to 
admit  that  without  the  guidance  of  this  testimony  I  should  have 
been  inclined  to  think  the  scale  as  a  normal  scale  too  high. 

At  the  same  time  one  must  bear  in  mind,  in  regard  to  the 
capitalisation  of  the  annual  value  of  licensed  premises,  that  the 
circumstances  of  the  privileged  trade  carried  on  in  them  render 
non-existent  any  risk  of  not  securing  a  continuity  of  occupation, 
and  a  continuity  of  occupation  of  the  premises  means  a  con- 
tinuous consumption  of  the  produce  of  the  owners'  brewery. 

In  regard  to  the  Orown  I  assess  the  amount  of  compensation 
as  follows: — The  "barrelage"  is  agreed  to  be  169  barrels.  Mr. 
Marks  puts  the  fair  average  profit  at  16s.  per  barrel,  Mr.  Thorn- 
ton and  Mt.  Fuller  at  16s.,  Mr.  Page  at  13e.  6d,,  Mt.  Lee  at 
13e.,  Mr.  Holroyd  at  13s.  2id.  In  this  conflict  of  evidence  I 
think  that  the  faire»t  course  is  to  put  this  fifijure  at  14s.  6d,  This 
with  the  annual  profit  on  spirits,  £18  15s.,  capitalised  at  10 
years*  purchase,  makes  a  total  figure  of  £1,412  10s.  To  this  I 
add  the  capitalised  rent  of  £20  at  18  years*  purchase,  that  is 
£360,  and  £25  for  the  depreciation  of  trade  fixtures,  making  a 
total  of  £1,797  10s. 
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I  desire  to  point  out  in  regard  to  the  capitalisation  of  the 
rent,  that  the  witneesee  on  the  other  side  have  adopted  respec- 
tively a  1(4  <^<1  A  1^  years'  purchase  scale  on  account  of  the 
-character  and  condition  of  the  premises^  as  against  the  20  years 
given  by  Mr.  Marks.  I  consider,  both  in  this  case  and  also  in 
the  case  of  the  Hand  and  Spear,  that  the  most  just  and  correct 
method  of  taking  intx>  account  this  element  of  detraction  from 
value  ifl  to  make  a  fair  reduction  from  what  may  be  termed 
the  normal  number  of  years'  purchase,  both  in  regard  to  the 
capitalisation  of  profits  and  in  regard  to  the  capitalisation  of 
rent. 

To  obtain  the  net  result  I  hold  that  a  sum  of  £300 — I  think 
that  this  was  practically  agreed  between  the  T>arties — should  be 
deducted  from  the  sum  of  £1,797  10s.,  and  I  therefore  assess  the 
amount  of  compensation  in  the  case  of  the  Crown  at  £1,497 
10s.  I  have  not  overlooked  the  fact  that  there  was  evidence  that 
the  licence  had  been  insured  at  ^1,268  15s.  with  the  Law  Guaran- 
tee and  Trust  Society,  Ltd.  I  do  not  think  that  I  ought  to  allow 
this  fact  to  affect  my  judgment  as  ajrainst  the  petitioners  so  as 
to  interfere  with  the  result  of  my  conclusions  from  the  rest  of  the 
evidence. 

The  assessment  of  the  amount  of  compensation  in  the  case  of 
the  Hand  and  Spear  is  as  follows: — As  to  the  barrelage  upon 
-which  annual  profit  is  to  be  based,  I  think  that  the  fairest  course 
is  to  add  something  to  the  average  of  the  last  three  years.  It 
appears  to  me,  in  view  of  the  influx  of  navvies  for  the  con- 
struction of  m«^n  drainafi^e  works,  which  obviously  affected  the 
trade  in  1900,  1901  and  1902,  Mr.  Marks's  figures  of  171  barrels, 
based  upon  the  average  of  a  five  years'  period,  cannot  safely 
be  adopted.  The  matter  cannot  be  dealt  with  with  any  pretence 
to  certainty,  but,  proceeding  upon  the  basis  which  I  have  indi- 
cated, I  have  assumed  a  barrelage  of  130  barrels. 

As  to  the  profits  on  these,  there  is  ia  similar  divergence  of 
opinion  amongst  the  experts  as  to  that  which  appeared  in  the 
case  of  the  Crown,  Mr.  Marks,  who  on  some  former  occasion 
appeared  to  have  given  the  figure  of  12s.  6d.,  puts  it  now  at  13s., 
and  Mr.  Thornton  aerees  with  him.  Mr.  Pas^e  and  Mr.  Lee 
put  it  at  10s.  Mr.  Holroyd  says  9s.  6d.  In  this  difference  of 
skilled  opinion,  and  with  an  uncertainty  as  to  the  qualities  of 
beer  supplied  in  the  assumed  130  barrels,  I  put  the  average 
profit  at  128.  per  barrel. 

I  take  eleven  years  in  this  case  and  not  ten  years  as  in  the 
case  of  the  Crown,  as  the  number  of  years  for  the  purpose  of 
capitalisation,  because  although  these  premises  are  also  described 
as  being  in  a  very  indifferent  condition,  the  licence  is  a  pre- 
1869  licence.  The"  resultinff  figure  is  £858.  Addin'^  to  this 
^he  capitalised  rent  on  an  18  years*  scale,  £432,  and  £25  for 
depreciation  of  trade  fixtures,  we  have  the  figure  of  £1,315,  and 
the  deduction  from  this  of  £192  for  the  value  of  the  premises 
without  the  licence,  leaves  a  total  sum  of  £1,123  as  the  amount 
which  I  find  to  be  the  just  and  proper  amount  of  comT>eiisation. 
and  I  cave  iuderment  accordingly.  If  any  of  the  particulars  of 
-the  arithmetical  calculations  are  found  not  to  be  perfectly  accu- 
tate,  they  can,   of  course,  be  corrected. 
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Judgment  accordingly. 

The  expert  witnesses  included,  for  the  company,  Mr.  J.  Marks, 
Mr.  W.  B.  Thornton,  Mr.  H.  H.  Fuller,  Mr.  E.  S.  Wood,  and 
Mr.  T.  W.  Lombard  also  gave  evidence.  For  the  Oommiasioners 
were  called  Mr.  G.  F.  Page,  Mr.  William  Lee  and  Mr.  G. 
Holroyd. 


BAKER  V.   NEWCASTLB-ON-TYNE   CORPORATION. 

Lieut.-Colonel  Ludlow,  F.S.I.,  Umpire. 

1906— Jtme,  July.]  [**  Estates  Gazette,"  June  9,  July  28, 1906. 

Compensation — Freehold    public-house — Full    licence — 
Acquisition  under  improvement  scheme. 

This  was  an  arbitration  to  decide  the  value  of  a  freehold 
fully  licensed  publicMboluse,  .situated  in  Portland  Road,  the 
property  of  Mr.  Richard  Baker,  which  was  required  by  the 
Corporation  under  the  Ousebum  Valley  Works  Act  of  1904. 

Mr.  S.  E.  Short,  of  London,  represented  the  claimant,  and 
Mr.  Hill  Motum,  the  Town  Clerk,  conducted  the  case  on  behalf 
of  the  Corporation. 

Mr.  S.  E.  Short  said  that  this  was  a  very  valuable  fully- 
licensed  public-houfle.  It  was  first  liceneed  in  1875,  and  from 
that  time  until  1885  Mr.  Baker  was  making  a  profit  of  £1,500  a 
year.  In  1885  his  health  broke  down  and  it  was  let  on  lease 
for  ten  years  at  £325.  and  again  in  1895  a  further  lease  was 
granted  for  £400,  which  lease  expired  Isust  year.  At  the  present 
time  it  was  let  on  a  temporary  tenancy  at  £500  per  annum. 
Tbe  area  of  land  wtae  241  square  yards,  which  included  a  small 
house  adjoining,  let  off  at  7a  6d.  per  week. 

Mr.  Richard  Baker  stated  that  when  he  gave  up  business 
in  1885  he  was  paying  £326  a  month  for  beer,  in  addition  to 
spirits,  and  that  his  average  takings  were  £100  «  week.  The 
district  was  studded  with  large  works,  and  there  were  very  few 
licensed  houses  of  any  description  in  the  vicinity.  Since  1885 
other  works  had  been  built.  He  estimated  that  the  takings 
now  should  be  £80  or  £90,  and  if  he  went  back  again  he  could 
bring  up  the  trade  to  that  amount.  In  cross^xamination,  he 
admitted  that  the  property  cost  him  £510  in  1875,  and  that 
with  subsequent  purchases  and  a  licence  bought  for  the  purposes 
of  surrender  that  the  property  had  cost  him  £1,385,  in  addition 
to  very  considerable  alterations,  of  which  he  had  no  account. 

Mr.  John  Lamb  submitted  the  following  figures:  — 

Gross  rental     £600 

Compensation    lery  (beins  half  for  tenant  and  half 

for   landlord)      £30    0 

Landlord's    proportion   of   city    rates  14  10 

Fire  insuranoe     1   6 

Repair  falling  on  landlord     8   6 

54 

£646 
2&  years'  purchase     25 

£13,660 
10  per  cent,  for  compnlsory  sale     1.366 

£16.015 
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Cross-examined :  Witness  said  the  present  lessee  was  not  en- 
titled to  deduct  £60,  rate  charged  under  the  Compensation  Act. 
He  considered  25  years'  purchase  a  fair  sum  to  give  for  licensed 
property,  and  that  this  was  the  table  upon  which  the  Inland 
Revenue  based  their  valuations.  The  license  was  insured  for 
£4,000,  but  that  did  not  represent  the  value  of  the  licence, 
but  only  the  lessee's  liability  under  the  lease.  The  property  was 
worth,  as  unlicensed  premises,  £1,200.  It  was  assessed  for  In- 
land Revenue  purposes  at  £400  for  the  public-house  and  £27 
for  the  house  adjoining. 

Mr.  J.  R.  Oswald  supported  Mr.  Lamb's  figures. 

Mr.  H.  Bewsher  Slee  assessed  the  property  at  the  sum  of 
£15,125.  In  cross-examination,  he  said  that  he  did  not  think 
the  returns  from  public-houses  were  as  good  as  they  were  twenty 
years  ago,  and  in  some  instances  they  had  decreased  twenty  per 
cent,  since  1899,  but  this  twenty  per  cent,  decrease  might  be 
altered  where  the  owner  had  a  personal  interest  and  the  house 
was  not  tied. 

For  the  Corporation,  Mr.  Robert  Mack  valued  the  property 
as  follows: —  £.  ■ 

Present  actual  rental  of  the  entire  premises    fiOO   0 

Deduct  for  landlord's  out^inn.  statutory  i>ropor- 
tion  of  boronsb  rates  payable  by  landlord  on  the 
net  rating  of  £358    £13    1 

Repairs  estimated  at 10   0 

Landlord's  contribution  to  the  Oompensatlon 
Fund      50   0 

Fire  insurance,  say  £1,200,  at  2s.  6d.  per  cent.     ...       1  10 

74 11 

Net   annnal    rental      £425  9 

Valued  at  18  years'  pnrobase  of  the  net  rental  of  £425  9b.. 

equals « 7,658  0 

Ten  per  cent 766  0 

£8.423  0 
He  considered  that  licensed  property  was  now  practically  un- 
saleable, in  ooosequenoe  of  the  recent  legislation ;  that  there 
were  five  front  sod  back  entrances  which,  if  reduced,  would 
depreciate  the  property,  and  he  did  not  see  how  the  maxpstrates 
could  allow  thiem  to  continue.  In  cross-examination,  no  said 
that  the  whole  sum  of  £50  for  compensation  could  not  be  de- 
ducted by  the  tenant.  Twenty-five  yeara'  purchase,  which  was 
much  too  high  a  figure,  could  only  be  obtained  under  very 
exceptional  circumstances,  and  could  not  be  applied  to  all  houses. 

Mr.  John  Ferguson  estimated  the  value  at  £8,413. 

Mr.    ArthuT   Stockwell.    M.S.A.,    valued    at   £8,489. 

The  Umpire  awarded  £10,992. 


LORD   TREDEGAB  AND  HIS  TRUSTEES  V.  CARDIFF  RAILWAY 

COMPANY. 

Mr.  A.  R.  Stenning,  F.S.I.,  F.RJ.B.A.,  Umpire. 

1906— March  12,  Jane  11,  July.]    T  Estates  Gazette,"  March  17,  June  16,  July  28, 1906 

Compensation — ^Land    acquired  for  railway  purposes — 

Severance  damage. 

This  was  a  case  in  which  compensation  was  claimed  in  respect 
of  27a.  Ir.  12p.  of  land    situated  in  the  Roath  district,  Cardiff. 
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and  which  had  been  scheduled  by  the  railway  company  for  the 
purpose  of  carryin^i^  out  oertadn  works,  in  accordance  with  t'arlia- 
mentary  powers  obtained  for  the  purpose.  The  claim  was  for 
£62.000. 

Mr  C.  A.  Cripps,  K.C.,  Mr.  Joseph  Shaw  and  Mr.  T.  A. 
Lawrt-nce  were  counsel  for  the  claimant,  and  Mr.  B.  Francis- 
Williams.  K.C.,  Mr.  Trevor  Lewis  anl  Mr.  J.  Sankey  were 
oounsel   for  the  railway  company. 

Mr.  Cripps,  K.C.,  explained,  by  means  of  plans,  the 
location  of  the  property  which  comprised  folir  separate 
portions  of  the  total  area  of  27a.  Ir.  12p.  The  first  piece  of 
land,  which  was  situated  near  the  new  South  dock,  and  near 
the  sea,  comprising  7a.  2r.  12p.,  was  suitable  for  development 
for  dock  or  other  works,  for  which  it  was  excellently  situated 
near  the  Great  Western  and  Taff  Vale  Railways.  His  witnesses 
put  tha  value  of  the  land  at  4d.  per  square  yard,  which  deferred 
five  years,  save  a  total  in  respect  of  that  piece  of  land  of  be- 
tween £10,000  and  £11,000.  They  considered  that  should 
be  deferred  five  years,  as  that  was  the  length  of  time  they 
considered  that  would  have  been  occupied  in  developing  the 
land.  The  next  piece  of  land  he  dealt  with  comprisea  la.  3r. 
23p.,  which  was  situated  on  the  Newport  Road,  the  main  road 
betwbea  Cardiff  and  Newport,  along  which  the  trams  ran,  and 
which  his  witnesses  considered  wag  ripe  for  building  at  the  pre- 
sent time.  They  put  that  at  7d.  per  square  yard,  which  they 
deferred  for  •  two  years,  giving  a  total  of  slightly  over  £4,000. 
In  connection  with  this  there  was  also  a  claim  for  sever- 
ance damage  for  the  adjoining  land,  which  was  put  at  £4,000 
the  value  of  the  land  being  considerably  reduced  in  consequence 
of  the  portion  taken,  which  fronted  Newport  Road,  having 
been  acquired  for  railway  works.  The  third  piece  taken  com- 
prised 7a.  Or.  20p.,  which  they  considered  was  ripe  for  develop- 
ment and  which  they  put  at  '6d.  per  square  yard,  and  deferred 
for  thrto  years,  giving  a  total  of  £12,500.  There  was  also  a  claim 
in  connection  with  this  for  £4,000  for  severance  damage,  and 
for  the  fourth  piece  of  land  taken,  which  comprised  9a.  2r. 
14p. ,  and  which  overlooked  Roath  Park,  and  was  suitable  for 
immediate  development,  they  claimed  at  S^d.  per  square  yard, 
£16,000.  With  other  smaller  amounts  the  total  claim  was 
slightly  over  £52,000. 

•  The  claimants  called  Mr.  Sants,  Mr.  W.  T..  Rees,  Mr.  Edmund 
David,  Mr.  J.  Rees,  Mr.  S.  H.  Cowper-Coj^es  and  Mr.  Leslie 
R.  Vigers  For  the  company  evidence  was  given  by  Mr.  D.  T. 
Alexander  and  Mr.  Georee  Thomas.  Further  witnesses  called 
were  Mr.  Edwin  Corbet t,  Mr.  Robert  Forrest  and  Alderman 
David  Jones. 

Mr.  Corbett  valued  the  various  portions  of  property  as  follows  : 

LAnd  on  Eaet  Moors.  Boatb  Parish.  7a.  2r.  13p £3.790  12    6 

Land  at  Newport  Road.  la.  3r.  23p 2.354  19    6 

Land  at  Penylan,  7a.  Or.  20p 7.269    4    9 

Land   near   Boath   Park.   9a.    2r.    14p.      9,984  10    3 

Llanlshen  Parieh,  la.  Or.  23p 250    0    0 

Total      m649    6U 

Add  10  per  cent  for  oompulsory  sale    2^SM  18   8 

DamaffM  for  severance  Newport  Bead  land    1.344   3   0 

Penylan  land      436  17    6 

Grand  total     £27.795    6    1 

23 


Digitized  by 


Google 


864  DIGEST   OP   LAW   AND 


Mr.   Robert  Fonest'e   estimate  wm: — 

Ijand  oo  the  Eart  Moor    £3,790  12  6 

Newport  Boad    2^1   1  6 

Penylan      7.252 13  0 

Near  Boath  Park    9,878   8  9 

LUnlidieo  Parish     227  10  0 

JL23.510    5  9 

Ten  per  cent,  compulsory  sale    2,318   9  6 

Add  25  per  cent,  asrioultural  land    81  17  6 

BEVE&ANGE. 

Newport   land      £2.117   9  6 

PeoylsA   land        600   0  0 

Orand  total     £28,628   2  3 


Alderman  David  Jones's  figares  oame  to  £27,037  14«.  5d. 
The  Umpire  awarded  £40,163. 


CHANDLER  V.   LONDON,   TILBURY  AND  SOUTHEND  RAILWAY 

COMPANY. 

Mr.  Howard  Martin,  F.S.I.,  Sole  Arbitrator. 

1906— June  28.  July.]  r  Estates  Qazette.**  June  30,  July  28. 1906. 

Compensation— Licensed  premises — Freehold  interest — 
Acquisition  for  railway  improvement. 

This  was  a  claim  for  compensation  by  the  freeholder  of  the 
Spotted  Dog,  situated  at  the  comer  of  the  Wakering  and  Long- 
bridge  Roads,  Barking,  which  the  company  were  takinj^  for 
the  purposes  of  their  Barking  improvements,  which  included 
the  erection  of  a  bridge  over  their  line  and  the  abolition  of 
th3  present  level  croesing  at  this  spot.  The  claim  waa  for 
over  £9,000. 

Mr.  Low,  K.C.,  and  Mr.  Turner  appeared  for  the  claimant, 
and  Mr.   Dickens,  K.C.,  for  the  railway  company. 

For  claimant.  Mr.  John  Marks  gave  evidence  as  to  the  Spotted 
Dog  being  modem  lioenaed  premises  with  good  accommodation, 
large  yard,  gateway  entrance  and  good  range  of  stabling  and 
quoit  ground  at  the  rear.  His  estimate  of  the  premises  on  a  lease 
for  a  term  expiring  September  29,  1935,  at  a  rent  of  £130  per 
annum  and  atrip  of  ground  adjoining,  let  for  a  like  term  at 
£10  per  annum,  waa  that  the  rental  was  low  and  well  secured  and 
worth  30  years'  purchase,  which  would  amount  to  £4,620.  The 
brewers,  Messrs.  Smith,  Garrett  and  Co.,  Ltd.,  who  held  the 
property  on  lease  direct  from  the  freeholder,  had  been  com- 
pensated to  the  extent  of  £3,952,  and  Mr.  Emerson,  lessee 
in  poesession,  at  the  same  rental,  £9,987,  making  a  total  of 
£13,936  for  the  leases  having  about  30  years  unexpired.  This 
sum  converted  into  rent  on  the  five  per  cent,  table  for  the  30 
years  the  lessees  had  the  right  to  possession  (divisor  15.372) 
would  represent  an  annual  rental  value  of  £906.  This  capitalised 
on  the  five  per  cant,  table  at  20  yeans*  purchase  gives  the  value 
in  possession  at  £18,120.  This  deferreid  for  29  years  gs,ve  the 
present  value  at  £4,403.  add  rental  value  as  above,  £4,620,  gave 
a  total  value  of  the  claimant's  freehold  interest  in  the  property 
at  £9,023. 
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Mr.  W.  B.  Thornton  said,  taking  the  rental  at  £140  and 
freehold  at  30  years,  it  gave  a  total  of  £4,200.  Add  ten  per  cent. 
.  KX>mpulsoTy  sale,  £420,  represented  £4,620.  Total  amount  of 
leasehold  interest  for  30  years  settled  at  £13,935.  This  sum 
on  a  five  per  cent,  table  was  equal  to  £006.  Freehold  on  five 
per  cent,  table  for  20  years,  £18,120.  Deferred  for  29  years  on 
:five  per  oent.  table,  present  value  on  £1,243,  gave  £4,403.  His 
summary  was  rental  value  £4,620,  premium  deferred  £4,403, 
total  £9,023. 

Mr.  B.  FAnson  Breach's  summary  was  £4,620  and  £4,372, 
total  £8,992. 

Mr.   Dickens   called,   for  the    company, 

Mr.  Howard  Ghatfeild  Clarke,  whose  estimate  was  :  Rental  per 
annum  £140,  lees  compensation  paid  by  lessor  under  the 
Licensing  Act,  1904,  £10  38.  7d.,  £129  16s.  6d.  This  sum  taken 
on  the  five  per  cent,  table  at  ^  years*  purchase  represented 
£2,596,  to  which  he  added  ten  per  cent  for  compulsory  sale, 
making  a  total  of  £2,855.  Ten  years'  purchase  on  net  profits 
of  £1,060  per  annum  represented"  £10,6(X),  this  deferred  for  31 
Tears  on  the  ten  per  cent,  table  was  equal  to  .052  years*  pur- 
chase, or  £551,  making  the  total  value  £3,406. 

Mr.  Alex.  R.    Stenning  gave  similar  filgures. 

Mr.  H.  Tabernacle's  total  estimate  was  £4,025  16s.   8d. 

The  Arbitrator  awarded  £5,010. 


SHORTS,  LIMITED  V.  LONDON  COUNTT  COUNCIL. 

Mr.  Edwin  Tewson,  F.S.T  ,  Umpire. 

1906-Jiily.]  r  Estates  Gazette,"  July  28»  1900. 

CJotnpensation — Acquisition  of  wine  business — Be-instate- 
ment — Basis  of  compensation — New  lease  instead  of 
fee  simple. 

This  was  an  arbitration  between  Shorts,  Ltd.,  and  the  London 
County  Ck)uncil  in  connection  with  the  re-instatement  of  Messrs. 
Bhorts'  premises  in  the  Strand.  In  accordance  with  the  terms  of 
the  Council's  Improvement  Act  of  1899,  the  Council  were  required 
to  pay  to  Messrs.  Shorts  the  difference  between  the  present  value 
•of  the  fee  simple  of  their  former  premises  and  the  present  value 
of  a  lease  for  80  years  at  a  rent  of  £10  per  annum  for  their  new 
premises. 

The  claim  was  between  thirty  and  fortv  thousand  pounds. 

The  case  for  the  claimants  was  argued  by  Sir  Edward  Boyle, 
Bart.,  K.C.,  M.P.,  lajid  Mr.  Lewis  C^oward,  whilst  Mr.  E. 
"Morten,  K.C.,  and  Mr.  Neville  appeared  for  the  County  Council. 

The  experts  engaged  for  the  claimant  were  Mr.  Edwin  "Fox, 
Mr.  A.  C.  Fleuret  and  Mr.  B.  I'Anson  Breach.  For  the  County 
Council  evidence  was  given  by  Mr.  Samuel  Walker,  Mr.  W.  B. 
Thornton,  Mr.  J.  S.  Motion  and  Mr.  J.  H.  Townsend  Green. 

Mr.  Tewson's  award  was  for  £7,165. 
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HODSON  V.   INGHAM. 

Wandsworth  County  Court — His  Honour  Judge  the  Hon* 
A.  Bussell. 

19(»- July  23.]  r  EstRteg  Gazette,"  July  28, 1906w 

Commission — Auctioneer — Sale  of  house — Instruction  to 
sell  by  auction — Private  sale  before — Claim  for  loss  of 
commission — Alleged  custom. 

Mr.  Percival  Hodson,  auctioneer  and  surveyor,  of  223,  Seven 
Sisters  Road,  Hollowa.v,  N.,  sued  Mr.  Edward  I^sjham,  of  170, 
Revelstoke  Road,  Southfields,  Wandsworth,  for  £14  lOe.,  repre- 
senting loss  of  commission  on  £455,  the  price  at  which  Beaslej 
House,  29,  Old  Park  Road,  Palmer's  Green,  was  sold,  and  ex- 
penses. 

Mr.  J.  A.  Johnson,  barrister,  appeared  for  plaintiff ;  and 
defendant  conducted  his  own  case. 

Mr.  Johnson  told  the  Judge  that  in  November,  1905,  defendant 
approached  plaintiff  with  a  view  to  having  his  house  sold.  The 
usual  arrangement  was  come  to  between  them  about  terms.  It 
was  agreed  that  the  house  should  be  offered  at  auction,  and  if 
it  was  sold  plaintiff  was  to  have  the  usual  commission.  If  it 
was  not  sold  plaintiff  was  to  have  £10  to  cover  expenses.  The 
house  was  not  sold  at  the  auction  sale,  and  defendant  thereupon 
instructed  plaintiff  to  sell  it  privately.  Plaintiff  was  unable  to 
do  this,  and  another  auction  sale  was  arranged  by  plaintiff. 
Defendant  agreed  that  the  house  should  be  offered  again.  This 
auction  was  fixed  for  May  21,  but  on  May  16  plaintiff  received  a 
letter  from  defendant  saying  that  he  had  sold,  the  house.  He 
refused  to  pay  plaintiff  his  commission  on  the  sale,  and  this 
plaintiff  now  claimed. 

Plaintiff  gave  evidence  bearing  out  this  statement.  He  added 
that  his  conditions  relating  to  terms,  etc.,  were  plainly  set  out, 
and  def<*ndcmt  knew  of  them. 

The  Juds^e  (looking  at  a  printed  copy  of  the  conditions) :  Are 
these  authorised  by  the  AuctioneeiV  Institute? 

Plaintiff :  Yes.  He  added  that  his  Honour  would  see  that  one 
of  his  conditions  was  that  commission  was  payable  if  a  house  was 
sold  by  private  contract  before,  at,  or  within  a  reasonable  time 
after  an  auction  sale  for  which  it  was  entered. 

The  Judge  :  Is  that  the  custom  ? 

Plaintiff:  Yes. 

Plaintiff  said  he  reoeived  £10  from  defendant  for  expenses  con- 
nected with  the  abortive  auction  in  March.  For  the  subsequent 
auction  in  May  he  agreed  to  accept  £5  as  expenses  if  the  house 
was  not  sold.  On  May  16  he  received  a  letter  from  defendant 
saying  that  the  house  had  been  sold.  Plaintiff  called  on  defendant 
and  said  he  ^ould  expect  hi*8l  oommi-ssion  a^  (arranged,  but 
defendant  refused  to  pav  it,  though  he  had  paid  the  £5  agreed 
upon  for  expenses.  Defendant  told  him  that  he  had  sold  the 
house  to  the  adjoining  owner  for  £455. 

Defendant  admitted  that  the  facts  as  stated  by  the  plaintiff" 
were  correct,  but  contended  that  the  terms  of  his  agreement  with 
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plaintiff  did  not  mention  anything  about  commission  being  pay- 
able to  plaintiff  if  the  house  was  sold  by  defendant. 

Defendant,  a  law  student,  referred  his  Honour  to  the  case  of 
"Williams  v.  Tucker,"  tried  before  Mr.  Justice  Lawrence  ("Es- 
tates Gazette  "  Compendium  of  Cimmission  Cases,  1900,  page  361). 

The  Judge  said  that  in  the  case  reported  an  auctioneer,  who 
had  had  thirty-five  years'  experience,  was  called,  who  said  he 
had  never  heard  of  such  a  thing,  and  the  jury  held  that  it  was 
not  the  custom  to  claim  commissiou  unless  an  auctioneer  proved 
that  the  sale  was  brought  about  by  something  he  had  done. 
The  Judge  added  that  it  did  not  seem  to  him.  in  the  face  of  that 
decision,  that  plaintiff  could  make  out  of  his  claim.  As  it  had  not 
been  made  out  he  gave  judgment  for  defendant.  The  Judge 
added  that  even  if  he  allowed  the  claim  to  be  amended,  he  did 
not  think  he  should  allow  plaintiff  more  than  the  £15  which  he 
had  already  receivea. 

M'FARLANB   V.   DUKE   OF  NORTHUMBERLAND  :    STEVENSON 

V.   SAME. 

Newcastle  County  Court — His  Honour  Judge  Green  well. 

1906-Jiily  2a]  r  Estates  Gazette,"  July  28, 1906. 

Agricultural  holding — Compensation  for  improvements — 
Land  used  for  strawberry  growing — Whether  a  market 
garden — Difference  between  nursery  and  market  garden 
— Market  Gardeners'  Compensation  Act,  1895,  ss.  3-4. 

m'farlanb's  case. 

This  was  an  application  on  behalf  of  the  Duke  of  Northumber- 
land for  the  setting  aside  of  an  award  in  arbitration,  whereby 
William  George  M'Farlane  and  William  M'Farlane,  tenants  of 
land  at  Alnwick,  claimed  compensation  from  the  Duke  of  North- 
umberland under  the  Agricultural  Holdings  and  Market  Gar- 
deners' (yompensaticn  Act,  1895.     The  award  was  for  £466. 

Mr.  L.  G.  Lockhart  said  that  the  M'Farlanes  were  tenants  of 
several  acres  of  land  at  Alnwick,  which  had  been  gradually  ac- 
quired for  building  and  other  purposes,  and  the  point  in  the 
case  was  whether  there  was  any  agr3ement  in  writing  between  the 
landlord  and  the  tenants  to  satisfy  the  provisions  of  the  third 
section  of  the  Act.  Tlie  contracts  of  tenancy  were  made  in  1899, 
and  on  the  termination  of  these  the  claims  arose.  There  were 
two  pieces  of.  land,  the  first  of  which  was  known  as  Augur's  Flat 
Nursory,  and  in  the  agreement  the  ground  wae  treated  not  as  a 
market  garden,  but  as  a  nursery.  A  nursery,  he  claimed,  was 
not  a  market  garden  under  the  meaning  of  the  Act. 

The  Judge :  It  is  either  a  market  garden,  or  not  a  market 
garden  ;  but  your  point,  I  take  it,  is  that  it  was  not  let  as  such^ 
and  therefore  there  could  be  no  claim. 

Mr.  Lockhart  said  that  was  so.  The  parties  who  claimed  called 
themselves  strawberry  growers. 

Tha  Judge  thought  any  ground  might  be  regarded  as  a  market 
garden  wherein  produce  was  raised   for  sale. 
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Mr.  Meynell  oontemded  that  it  was  agreed  in  writing  between 
the  owner  of  the  land  and  his  clients  that  the  ground  should 
be  let  or  treated  as  a  market  garden.  The  section  said  "  holding 
let  or  treated  as  a  market  garden/'  and  he  submitted  that  there 
was  no  distinction  between  a  nursery  and  a  market  garden. 


STEVENSON'S   CASE. 

There  was  a  second  application  of  a  similar  kind,  the  respondent 
in  this  case  being  William  Stevenson,  but  wa*  brought  under 
section  4  of  the  Act.  Mr.  Lockhart  again  contended  that  straw- 
berry growing  was  not  market  gardening. 

In  Stevenson's  case  the  Judge  held  that  the  tenant  was  clearly 
entitled  to  oompensation  for  makinc  the  plaoe  into  a  market 
garden  when  the  landlord,  after  finding  it  out,  did  not  put  a 
stop  to  it.  His  answer  to  the  question  as  to  whether  the  planting 
and  cultivation  of  strawberries  constituted  market  gardening  was 
in  the  affirmative.     Therefore  the  award  stood. 

In  the  case  of  MTarlane,  his  Honour  said  his  answer  was  in 
the  affirmative  as  to  fruit  growing  constituting  market  gardening, 
but  he  would  consider  his  answer  as  to  the  main  point  of 
whether  the  tenant  was  entitled  to  compensation  under  the  Act. 


PEARCT  V.  BAXTERS  LEATHER  COMPANY,  LIMITED. 

Shoreditch   County  Court— His  Honour  Judge   Smyly> 

K.C. 

1906  -  July  27.]  restates  Gazette,"  August  i  1906. 

Commission — Estate  agent — Letting  premises. 

This  was  a  case  in  which  Mr.  Edward  Douglas  Pearcy,  of  10^. 
Ko6cod  Street,  Bunhill  Row,  E.G.,  estate  agent,  sued  Messrs. 
Baxters'  Leather  Company,  Limited,  of  46  to  60,  Tabernacle 
Street,  E.G.,  to  recover  £8,  commission  on  the  letting  of  pre- 
mises owned  by  the  defendants,  at  29,  Tabernacle  Street,  E.G.,  for 
£160  per  annum. 

Mr.  Gassin  appeared  on  behalf  of  the  plaintiff,  who  said  that  a 
client  named  Uoodchild  wished  to  take  some  premiaes.  Plain- 
tiff had  found  him  a  number  of  places,  none  of  which  suited,  and 
he  then  reCvnved  a  letter  from  Mr.  Goodchild  saying  that  he 
had  seen  the  premises  in  question  and  asked  for  all  particulars 
to  be  obtained.  Plaintiff  went  to  the  defendants  and  said  that 
he  had  a  possible  cuslo.ner,  and  asked  for  permission  to  measure 
up  the  premises,  which  was  given.  The  plaintiff  then  told  the 
defendants  that  he  had  placed  their  name  on  his  books  re  the 
letting  of  the  premises  and  hoped  that  business  would  result. 
He  also  wrote  that  he  had  placed  them  on  the  books.  At  the 
moment  no  business  did  result  as  Goodchild  rather  thought 
that  the  place  would  be  too  small  for  him,  but  after  consideration 
he  did  d^^cide  to  take  it. 
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Defendants  submitted  that  th<e  plaintiff  had  no  authority  of 
any  kind  to  act  for  them,  and  that  if  he  chose  to  let  the  plaoe 
he  was  doing  so  on  behalf  of  his  own  client,  and  that  it  was 
nothing  to  do  wi^li  them. 

In  answer  to  Judge  Smyly,  the  plaintiff  said  that  he  had  not 
got  Goodchild  there  that  day  as  he  did  not  know  it  would  be 
necessary. 

Judge  Smyly :  You  would  have  to  call  him  to  prove  that  he  ^ot 
his  information  regarding  the-se  premises  from  you.  It  is  quite 
out  of  the  question  to  suppose  that  an  estate  agent  can  go 
about  Mdth  a  roving  commission  and  tell  anybody  he  chooses  that 
he  has  put  them  on  his  books.  It  is  quite  contraiy  to  all  the 
accepted  ideas  of  business,  and  cannot  be  admitted  in  this  case. 
Ihere  will  be  judgment  f>r  the  defendants,  vith  ooets. 


PIERCY   AND   CO.   V.   TRIER. 

Marylebone   County   Court  —  His  Honour  Sir  William 

Selfe. 

1906-July  27.]  [**  Estates  Gazette,"  August  4, 1906. 

Commission — Auctioneer — Sale  of  lease  and  furniture — 
Disputed  instructions  as  to  furniture. 

This  was  an  action  in  which  Messrs.  G.  Piercy  and  Co.,  auc- 
tioneers and  estate  agents,  of  13,  Clifton  Road,  and  86,  Maida 
Vale,  sought  vo  obtain  from  Mr.  James  Trier,  31,  Borough  High 
Street,  i^,  eaid  to  be  due  as  balance  of  commission  on  the 
selling  of  the  lease,  furniture  and  fixtures  of  a  house  situated 
at  Sutherland  Avenue. 

iaintiffs'  counsel  said  that  in  January,  1906,  his  clients  were 
instructed  tu  dispose  of  the  lea^e,  fixtures  and  furniture  of  a 
house  at  139,  Sutherland  Avenue.  Mrs.  Trier  said  at  the  time 
that  she  and  her  husband  desired  to  sell  the  fixtures  and  some 
of  the  furniture  because  they  wished  to  more  into  a  small  flat. 
Plaintiffs'  firm  introduced  a  number  of  people  to  the  property, 
having  first  pointed  out  the  defendant's  desire  with  rega^  to 
furniture  and  fixtures.  Finally  a  successful  introduction  was 
made  and  the  gentleman  who  took  the  house  bought  a  quantity 
of  defendant's  very  expensive  iumiture.  The  commission  on 
the  letting  of  the  house  had  been  paid,  but  defendant  said  he 
did  not  think  plaintiffs  were  entitled  to  comnussion  on  the  sale 
of  the  furniture  because  no  instructions  had  been  given  them. 

Mr.  Piercy,  of  the  plaintiff  firm,  said  that  when  he  saw  Mrs. 
Trier  she  said  that  the  fixtures  must  be  sold  and  that  the  agents 
must  try  to  dispose  of  as  much  of  the  furniture  as  possible.  Five 
per  cent.,  the  amount  charged,  was  the  usual  commission  on 
the  sale  of  furniture. 

Mrs.  K.  M.  Trier  said  that  she  had  never  given  any  instructions 
about  the  sale  of  furniture. 

His  Honour  thought  on  the  evidence  that  defendant  was  liable, 
and  gave  judgment  for  plaintiffs  for  £?4  and  costs. 
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HYLAND,   LIMITED  V.   HOLBORN   BOROUGH   COUNCIL. 

Sheriff's  Court — Under-Sberiff  Burchell  and  a  special  jury. 

1906--July  25.]  [**  Estates  Gazette,*' August  4, 1906. 

Compensation — Business  premises — Leasehold  interest — 
Acquisition  for  public  purposes — Change  of  sites — Trade 
disturbance. 

This  was  a  claim  for  compensatiooi  in  respect  of  premises  in 
Hijfh  Holboim.  Messrs.  Hunter  and  Hyland  were  re-building 
their  premises,  ISZ  and  194,  when  an  arrangement  was  arrived  at 
for  a  change  of  sites,  and  the  juiy  were  asked  to  award  compensa- 
tion for  disturbance  in  respect  to  trade  and  difference  in  value 
between  the  claimants'  old  site  and  the  new. 

The  claimants  were  represented  by  Sir  Edward  Boyle,  Bart., 
K.C.,  M.P.,  and  Mr.  J.  F.  W.  Galbraith  (instructed  by  Mr. 
Robin  P.  Hamp,  Southampton  Street,  W.C);  and  the  Borough 
Council  by  Mr.  Duke,  K.C.,  and  Mr.  E.  Morten  (instructed  by 
Mr.  Lionel  Walford,  Town  Clerk). 

Mr.  Douglas  Young's  valuation  was  as  follows :  — 

Value  of  site.  3.000ft.,  at  4s.  per  foot  per  annum.    Reduced 

value  of  substituted  site  8a.  per  foot  per  annum     £100 

Years'  purchase    20 

£2,000 
Loss  of  user  of  property  for  18  months.  4  per  cent,  on  ^^12.000  720 
Trade  disturbance,  average  net  profits  £4,814;  three-quar- 
ters of  a  year  of  this   3,610 

liOSs  on  sale  of  lease,  15  and  17,  New  Oxford  Street    250 

Agreed  items,  extra  cost  of  building    650 

Peee 350 

£7!480 

By  Mr.  Duke :  The  new  site  had  a  greater  frontage,  but  this 
would  not  be  of  advantage,  as  it  was  in  a  side  street.  The  claim- 
ants had  got  a  site  worth  moTO  than  the  original,  but  they  had 
had  to  run  all  risks. 

Mr.  Daniel  Watney's  figures  came  to  £7,240 ;  Mr.  E.  H.  Bous- 
field's  to  £6,600,  and  Mr.  Howard  Chatfeild  Clarke's  to  £6,652. 

Mr.  Tilley,  chartered  accountant  (Messrs.  Singleton,  Fabin  and 
Co.,  Staple  Inn),  having  proved  the  accounts  of  the  claimant 
firm, 

Mr.  Duke,  for  the  Borough  Council,  contended  that  one  year's 
ground  rent  at  2s.  6d.  per  foot,  £363,  and  £450  for  any  loss  on 
business,  with  the  fees  already  agreed  upon,  would  be  ample 
compensation.     He  called 

Mr.  Howard  Martin,  whose  valuation  was  as  follows  :  — 

Increased  cost  of  building  on  new  site     £550 

Architect's  fees,  etc 350 

T  OSS  of  grouna  rent  on  site.  2s.  6d.  per  foot  on  2,904ft 363 

Compensation  for  disturbance,  say  10  per  cent,  on  profit, 

£4,500      450 

£1.7J3 
Mr.   Leslie  R.  Vigers's  total  was  £1,716;  and  Mr.  W.  Hurst 

Flint's  £1,720. 

The  jury  awarded  the  claimants  the  sum  of  £3,150.  this  amount 

including  the  sums  agreed  upon  for  the  additional  buildings  and 

fees. 
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HALLBTT  AND  FRY  V.   LONDON   COUNTT  COUNCIL. 

SheriflPs  Court — Under-Sheriflf  Burchell  and  a  special  jury. 

190&-Aiiiru8t  1.3  V  Estates  Gazette,"  August  4, 1906. 

Compensation — Acquisition  of  easement  under  business 
premises  for  railway  tunnel — lojurious  aflFection. 

This  was  a  claim  by  Messrs.  Alex.  Miller  Hallett  and  Thomas 
Heniy  Fry,  antimony  refiners,  of  202,  Rotherhithe  Square,  E.G., 
for  compensation  for  an  easement  beneath  the  claimants'  pre- 
mises in  Brunei  Road  and  202,  Rotherhithe  Square,  which  the 
London  County  Council  required  for  the  purposes  of  the  con- 
struction of  the  Rotherhithe  and  Ratcliff  Tunnel. 

Sir  Edward  Clarke,  K.C.,  Mr.  Freeman,  K.C.„  Mr.  Courthope 
Munioe  and  Mr.  A.  Hallett-Fry  appeared  for  the  claimants  ;  and 
Sir  Edward  Boyle,  Bart,  K.C.,  M.P.,  and  Mr.  Edward  Morten 
for  the  County  Council. 

The  original  claim  was  for  £16,500. 

After  oonsulation  between  counsel  on  either  side,  Sir  Edward 
Clarke  said  that  the  parties  had  been  able  to  arrive  at  a  settle- 
ment or  an  arrangement  with  regard  to  the  case.  There  was  an. 
easement  taken,  and  in  consequence  of  the  work  involved  therein 
it  would  abstract  water  from  a  well  used  by  the  claimants.  That 
claim  for  easement  and  well  stood  quite  apart  from  the  other 
■considerations  involved.  They  had,  therefore,  agreed  by  consent 
that  a  verdict  for  £800  should  be  given  upon  the  claim  for  ease- 
ment and  cost  of  water  supply,  which  would  now  fall  on  the 
claimants.  With  regard  to  the  question  of  injurious  affection 
the  London  County  Council  agreed  and  undertook  that  in  the  event 
of  any  damage  being  done  or  caused  claimants  by  or  in  con- 
sequence of  the  user  of  the  tunnel  within  two  years  of  its  opening, 
they  would  pay  compensation  with  regard  to  the  same,  the  amount 
to  be  determined  by  arbitration  under  the  Arbitration  Act,  1889. 

The  Under-Sheriff  directed  the  jury  to  find  a  verdict  in  accord- 
ance with  the  terms  of  the  settlement. 

The  experts  engaged  included  Mr.  Leslie  R.  Vigors,  Mr.  Alex. 
R.  Stenning,  and  Mr.  Howard  Chatfeild  Clarke ;  and  for  the 
•claimants,  Mr.  F.  J.  Terry  Horsey,  Mr.  Henry  W.  Burton,  Mr. 
Alfred  Condor,  and  Mr.  Geo.  £    Hoi  man. 


SCARBOROUGH   CORPORATION    V.  NORTH-EASTERN  RAILWAY 

COMPANY. 

Lieut.-Colonel    W.   H.   Wellsted,   F.S.L,     M.Inst.C.E., 

Umpire. 

1906-MAy  17, 19,  Augast]  ['*  Estates  Gazette,"  May  19. 26,  Aujyrust  4. 1906. 

■Compensatitm — Land  adjoining  railway — Acquisition  for 
increase  of  siding  accommodation. 

This  was  a  claim  for  compensation  in  respect  of  the  taking  by 
the  company  of  a  piece  of  land  adjoining  their  line  and  belonging 
to  the  Corporation,  on  the  extreme  north-east  boundary  of  the 
torough  for  the  purposes  of  increasing  their  siding  accommodation. 
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The  Corporation  were  repreeented  by  Mr.  Tindall  Atkioison, 
K.C.,  Mr.  Longstaffe  and  Mr.  Gee,  and  the  North-Eastem  Railway 
by  Mr.   Kemp,  K.C. 

Mr.  Atkinson  intimated  that  the  land  in  question,  which  had 
a  continuous  frontage  of  620lt.  to  the  north  of  the  railway  line, 
was  2a.  35p.,  or  S,9Sb^  square  yards  in  extent.  The  Corporation 
could  only  deal  with  the  land  for  eanitaxy  purposes,  and,  as- 
suming that  this  land  was  necessary  for  sanitary  purposes,  then, 
they  would  haye  to  find  other  land  for  a  similar  purpose.  The 
land   was  absolutel^r  essential   to   the   Corporation   in   the  dis- 

arge  of  their  municipal  duties,  and  he  would  be  able  to  show 
the  great  oost  to  which  they  would  be  put  if  they  had  to- 
obtain  a  site  on  which  they  would  be  able  to  carry  on  their  work 
without  a  public  grievance  being  raised.  At  present  the  greater 
part  of  the  refuse  of  the  borough  was  first  dealt  with  on  this  land,, 
and  it  would  be  extremely  diiticult,  if  not  impossible,  to  obtain 
another  place  within  the  borough  or  outside  for  a  like  purpose. 
The  fixed  population  of  Scarborough  in  1805  was  40,180,  and  the- 
floating  population  was  estimated  at  20,000,  so  that  the  amount  of 
refuse  to  be  dealt  with  would  be  very  considerable.  Counsel 
expressed  an  opinion  that  a  destructor  might  be  erected  for  the 
purpose  of  dealing  with  this  on  the  land  in  question^  but  in  any 
casi^  the  time  had  now  come  when  the  Corporation  would  have 
to  utilise  this  land  or  obtain  land  in  some  other  part.  If  he- 
estabished  this  fact,  then  he  was  entitled  to  have  the  compensa- 
tion based  upon  a  reinstatement  value.  The  only  district  in 
which  land  appeared  was  available  was  in  Seamer  Roiad,  but  owing^ 
to  its  populous  character  there  was  great  objection  to  its  use- 
for  such  a  purpose.  The  Corporation  purchased  the  land  now 
under  discussion  22  years  ago,  and  the  railway  company  sold  it 
as  surplus  land.  Its  price  then  was  no  criterion  as  to  its  value 
to-day,  because  it  had  become  absolutely  essential  for  the  working- 
of  the  Corporation. 

Mr.  David  Arthur  Nicholls,  Town  Clerk,  Scarborough,  detailed 
the  history  of  the  acquisition  of  the  land  by  the  Corporation. 
He  knew  of  no  other  land  within  the  borough  suitable  for  the  pur- 
pose of  the  Corporation,  and  they  could  not  use  the  land  in 
the  Seamer  Road  without  application  to  the  Local  Government 
Board,  in  which  case  there  would  be  considerable  opposition. 
The  utilisation  of  the  old  gaol  site  had  also  become  impossible. 

By  Mr.  Kemp :  Committees  of  the  Council  had  recommended 
that  the  old  gaol  site  was  suitable  for  the  erection  of  a  refuse- 
destructor. 

By  Mr.  Tindal  Atkinson  :  There  had  been  difficulties  in  the 
removal  of  dust  and  refuse,  and  the  present  mode  of  disposing; 
of  it  was  unsatisfactory. 

Evidence  as  to  the  use  of  the  old  gaol  site  was  given  by  Mr. 
Councillor  Whit  taker. 

Mr.  Councillor  J.  W.  Rowntree  also  gave  evidence  as  to  the- 
suitability  of  the  Manor  Road  site,  whidi  the  railway  company 
were  taking,  for  a  destructor.  The  necessity  for  getting?  rid  of  the 
refuse  by  this  means  was  daily  becoming  srreater,  and  there  would 
be  increased  difficulty  in  getting  any  other  site  than  the  one 
now  under  discussion.  He  did  not  agree  to-day  that  the  old  gaol 
site  was  possibly  available  for  the  purpose. 
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Mr.  Lovell  Clare's  estimate  for  the  Manor  Road  site  was  as 
follows :  — 

Taking  the  land  in  quMtlon  would  neoeasltate  the  reinstate- 
ment of  9,uuu  yards  in  Seamer  Boad,  at  Ss £2»2S0 

Extra  coet  ot  oarcing  15,000  tons  of  refuse  three-quarters 
of  a  mile,  at  Is.  per  ton.  equals  £750  per  annum,  by  20 
years     « 15,000 

Extra  carting  of  6,000  tons  of  pllnker  which  would  be  manu- 
factured at  destructor.  6d.  per  ton,  equals  £15,  by  20 
years     2,500 

Oost  of  obtaining  power  to  use  site     1,500 

£21.250 
Deferred  five  years,  on  the   4  per  cent,  table,  say.  total 
claim     , £17,000 

Taking  the  Manor  Road  land  for  mrdinary  commercial  purposes 
he  said  its  value  was  from  £1  to  25s.  per  square  yard. 

By  Mr.  Kemp :  The  Seamer  Hoed  site  would  be  an  expensive 
site.  He  did  not  think  it  possible,  on  account  of  the  strong 
opposition  which  would  be  met  with,  to  use  the  old  gaol  site 
for  a  destructor.  There  would  not  be  the  same  difficulty  with 
regard  to  the  Manor  Road  site,  because  they  had  the  railway 
between  the  site  and  the  houses. 

Re-examined  :  He  had  calculated  the  extra  cost  of  carting  at 
twenty  years'  purchase,  because  it  would  be  a  continuous  extra 
expense  to  the  Corporation  so  long  as  a  destructor  was  used.  If 
a  site  in  Seamer  Koad  were  utilised  it  would  mean  the  constant 
passing  of  a  line  of  carta  full  of  refuse  all  day  long  down  one  of 
the  be«t  roads  in  the  district. 

By  the  Umpire  :  If  the  Manor  Road  site  were  used  for  a  destruc- 
tor there  would  have  to  be  an  enquiry  by  the  Local  Government 
Board,  but  it  would  not  be  of  the  same  character,  as  in  the  case 
of  the  Seamer  Road  as  the  Corporatoin  already  possessed  the  land. 

Mr.  J.  H.  Hanson,  in  the  course  of  his  evidence,  stated  that 
he  had  examined  the  Manor  Road  site,  and  now  said  it  was  suit- 
able for  the  erection  of  a  destructor  and  the  least  objectionable 
site  in  Scarborough. 

Mr.  J.  T.  Wood  gave  expert  evidence  upon  the  subject  of  dust 
destructors  and  their  working,  and  explained  the  nature  of  the 
management  of  such  systems  of  destroying  house  refuse.  He 
expressed  the  opinion  that  such  a  system  was  required  at  Scar- 
borough, and  was  in  favour  of  the  Manor  Road  site,  which  was, 
he  thought,  the  only  available  site  for  the  Corporation  purposes. 

For  the  railway  company,  Mr.  Kemp  contended  that  the  land 
had  never  been  put  to  any  use  by  the  Corporation  to  make  its 
value  equivalent  to  the  sum  of  £23,000  which  had  been  claimed, 
and  if  it  was  eventually  determined  by  the  Corporation  to  erect 
a  dust  destructor  there  were  other  sites  available,  and  could  be 
obtained  at  a  much  less  oost. 

Mr.  J.  B.  Harper,  traffic  superintendent  of  the  Scarborough 
and  Whitby  branch  of  the  North-Eastem  Railway,  stated  that  a 
single  line  of  rails  such  as  the  Corporation  had  the  right  to  have 
laid  to  the  Manor  Road  site  was  of  minor  value. 

Mr.  A.  W.  Sinclair  gave  evidence  as  to  the  possibilities  of  other 
sites  in  Scarborough  for  the  purposes  of  erecting  a  dust  destructor. 

Mr.  W.  M.  Stickney  placed  the  total  value  of  the  land  to  be 
taken  by  the  railway  company  at  £786  15s.  He  also  said  that 
hitherto  the  land  had  been  very  little  used  by  the  Corporation. 
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Mr.  Andrew  Orr  gave  similar  evidence,  his  value  for  the 
land  being  £714  lOs.  2d. 

Amongst  other  witnesses  examined  wa«  Mr.  F.  S.  Brodrick, 
whose  figure  was  £786.  He  said  little  use  had  been  made  of  the 
land  by  the  Corporation,  and  it  was  land  not  required  for  munici. 
pal  purposes,  and  certainly  not  for  a  destructor 

Other  witnesses  retained  for  the  company  were  Mr.  R.  W.  Fowler 
and  Mr.  Hunt  Hedley. 

The  Umpire  awarded  £5,0&Z  128. 


BIGG8    AND    FLETCHER    V.   MIDDLESEX    COUNTY    COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.T.,  Sole  Arbitrator. 

1906— June  26,  August  ]  ["  EsUtea  Gazette,"  June  30,  August  4. 1906. 

Compensation — House — Doctoi^'s  residence — Acquisition 
of  strip  of  land  for  road  widening. 

This  was  an  arbitration'  to  determine  the  value  of  Hill  Side, 
situated  at  the  comer  olE  Child's  Hill  Lane  and.  Finchlej  Road, 
of  which  Dr.  J.  M.  Biggs  was  owner,  and  in  which  he  resided, 
and  further,  the  amount  of  compensation  due  to  him  and  his 
partner,  Dr.  R.  Fletcher,  in  consequence  of  compulsory  sale 
to  the  Middlesex  County  Council  for  the  purposes  of  widening 
for  their  light  railway  scheme. 

Mr.  C.  A.  Russell,  K.C.,  and  Mr.  R.  F.  Colam  appeared  for 
the  claimants,  and  Mr.  Harper  for  the  Middlesex  County  Coun- 
cil (instructed  by  Sir  R.  Nidiolson). 

Mr.  Russell  K.C.,  stated  that  the  premises  in  question  con- 
sisted of  what  was  at  one  time  two  semi-detached  houses,  which 
for  occupation  purposes  had  been  thrown  into  one,  and  there 
were,  by  way  of  additions  to  the  original  structure,  consulting 
room  and  surgery,  put  up  for  Dr.  Biggs  when  he  came  to  1, 
Cricklewood  Lane  in  order  to  fit  it  for  his  practice.  Dr.  Biggs 
went  to  reside  there  in  1884,  taking  No.  1  on  a  three  years' 
agreement  at  £75  per  annum.  In  1890  he  took  No.  2,  paying 
£100  per  annum  for  the  two  premises.  Previous  to  this  time 
No.  2  had  been  let  at  £35  per  annum.  These  two  premises  were 
now  known  as  Hillside.  In  1895  Dr.  Bi^gs  bought  the  lease  of 
the  premises  the  lease  being  from  June  24,  1877,  for  a  period  of 
^9  years,  so  that  it  would  expire  in  June,  1976.  The  purchase 
money  was  £1,182.  The  articles  of  partnership  between  Dr. 
Biggs  and  Dr.  Fletcher  were  dated  December  28,  1899,  and  came 
into  operation  on  January  1,  1900,  at  which  period  Dr.  Fletcher 
first  became  a  partner.  The  terms  of  partnership  provided 
that  it  should  last  during  the  term  of  their  lives,  and  there  was 
a  clause  in  it  to  the  effect  that  the  business  should  be  carried 
on  at  Hillside  or  at  such  other  surgery  as  should  be  ae^reed  on 
from  time  to  time  by  the  partners.  It  was  also  set  forth 
that  Dr.  Biggs  should  receive  two-thirds  of  the  profits  and  Dr. 
Fletcher  one-third.  In  1900  the  first-named  spent  $182  on  the 
drainasfe  of  the  premises,  besides  sanitary  surveyor's  fees.  In 
May,  1905,  Dr.  Biggs  was  given  notice  that  for  the  purposes 
of  the  light  railway  part  of  his  premises  were  to  be  taken, 
3ft.    3in.    on  the    north  and  3ft.    4in.    on  the    south    side    of 
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the  premises,  bat  seeing  that  this  would  bring  the  path  right 
up  to  the  front  of  his  house,  notioe  was  given  to  the  County 
Council  to   take   the  whole. 

Dr.  J.  M.  Biffgis  stated  that  he  was  medical  officer  to  the  Child'a 
Hill  and  Cricklewood  Dispensary,  the  fees  from  which  amounted 
to  nearly  £300  per  annum,  and  if  he  had  to  remove  from  his 
present  premises  and  had  to  go  any  distance  away  he  might 
lose  this.  He  was  also  surgeon  for  the  Midland  Railway  Friendly 
Society,  and  this  was  also  a  case  in  which,  if  he  had  to  move, 
he  would  probably  have  many  of  the  men  leaving  him  as  sur- 
geon. Witness  was  medical  officer  to  the  Hendon  Board  of 
Guardians,  and  must  live  in  the  parish  or  lose  the  appointment, 
which  was  worth  £35  per  annum.  The  average  fees  for  the 
Friendly  Society  was  between  £60  and  £70.  The  family  club 
connected  with  it  returned  in  1904  £58  12s.  lid.  These  amounts 
were  subject  to  th^  partnership  agreement.  He  had  searched 
the  neighbourhood  for  a  suitable  house  in  which  to  carry  on 
his  business  and  could  not  find  one  under  three  quarters  of  a 
mile  away,  which  would  be  right'  out  of  the  area  of  his  practice 
and  bring  him  into  neighbourhoods  already  well  supplied  with 
doctors. 

In  reply  to  a  question  from  Mr.  Harper,  witnt'ss  said  the 
County  Council's  proposal  would  bring  the  path  right  up  te 
his   consulting  room  window.    . 

Mr.  Harper  said  this  was  not  so,  and  on  the  original  notice 
from  the  County  Council  being  produced,  it  appeared  that  the 
witness  had  mistaken  a  pencil  line  marked  on  it  for  that  which 
was  intended  by  the  County  Council. 

Witness  said  had  he  known  the  Council  were  only  desiring  to 
take  fifteen  inches  off  his  porch  he  would  not  have  considered 
the  effect  so  serious.  The  "claimant,  Dr.  Biggs,  was  extremely 
anxious  to  stay,  if  poissible,  in  the  house,  and  he  desired  to 
see  how  the  premises  would  be  affected  and  what  result  the 
proposed  taking  of  a  strip  of  land  fifteen  inches  in  extent  along 
the  front  would  have  witn  regard  to  the  shrubs,  etc.,  which  now 
shielded  his  surgery. 

Mr.  Harper  concurred,  and  intimated  that  a  plan  would  be 
supplied  claimants  on  an  extended  scale,  showing  the  exact 
position. 

The  experts  engaged  for  the  claimant  included  Mr.  Howard 
Martin,  Mr.  T.  W.  Goldsmith,  Mr.  Herbert  Potter  and  Mr. 
Percival  Turner.  For  the  County  Council,  the  professional  gen- 
tlemen retained  were  Mr.  Hay  ley  Mason,  Mr.  Norman  Garrod,. 
Mr.  J.  J.  Done,  Mr.  LtNslie  R.  Vigers  and  Mr.  J.  A.  Reaside. 

The  Arbitrator  awarded  £475  15s. 

MORGAN  V.  MIDDLESEX  COUNTY  COUNCIL. 

Mr.  Daniel  Watney,  P.P.g.I.,  Sole  Arbitrator. 

1006- July  14.  Auffust]  ["  Estates  Gazette,"  June  21,  August  4, 1906. 

Compensation — House    acquired     for    road    widening — 

Leasehold  interest. 

This  was  a  claim  for  oompeoisation.  to  be  paid  Mr.  Moi;gaii, 
a   gentleman  of   independent  means,    i^siding  at  Hendon,   the 
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corner  of  Walden  Lane  and  Willesden  Lane,  whidi  the  Middlesex 
County  Ck>unicil  were  acquiring  for  the  purposes  of  their  lig^t 
railway. 

Mr.  McCall,  K.C.,  and  Mr.  E.  Morten  represented  the  claim- 
ant, and  Sir  Edward  Boyle,  Bart.,  K.C.,  M.P.,  the  County 
Council. 

Mr.  Hay  ley  Mason,  chief  valuer,  Middlesex  County  Council, 
acted  as  expert  adviser. 

Mr.  McCall  sadd  the  residence  in  question  was  surrounded 
"by  an  old-world  garden,  and  was  altogetiier  unique  in  character. 
*rhe  County  Council  hs^d  given  notice  to  take  a  portion  of  the 
premises,  which  would  make  the  house  uninhabitable  as  a  resi- 
dential property.  With  the  exception  of  a  small  portion,  the 
the  premises  were  leasehold,  held  at  a  rent  of  £70  per  annum, 
for  a  term  of  49  years  from  May  2,  1883.  There  were  some  small 
-fixtures  and  the  small  plot  of  land  also  to  be  oonaidered,  but  in 
respect  of  the  latter  they  had  come  to  an  agreement  and  the 
County  Council  had  undertaken  to  compensate  to  the  extent  of 
£17  10s.  for  rebuilding  the  boundary  wall  and  £20  for  the  free- 
hold land  taken. 

Mr.  B.  I' Anson  Breach  estimated  the  compensation  as  follows  : 

Rental  value  per  anDum     £170 

Deduct  head  rent      70 

Profit   rental  value      £100 

For  26  years  unexpired,  at  6  per  cent.,  equals  years' 
pnrchase     13 

Deduct  cost  of  re-decoration     75 

£1^ 
Add  10  per  cent,  for  oompnlsory  sale     122 

Value  of  fixtures     '  80 

Cost  of  removal.  Iom  on  planned  furniture,  etc 100 

As  to  Freehold  Land. 

Recoupment  of  ontlay    £70 

RebulldiuK  boundary  wall      20 

Value  of  land  taken     20 

110 

£1.637 
He  put  the  rental  value  at  £170,  having  regard  to  the  fact  that 
if  Mr.  Morgan  had  not  a  room  to  transact  business  connected 
with  his  estate  in  the  neighbourhood  he  would  have  to  get 
another  near.  He  understo<xl  Mr.  Mor&raoi  dealt  with  rents  of 
property  adjacent  amounting  to  about  £2,000,  of  which  amount 
£1,400  was  for  flats,  and  it  was  an  advantage  to  live  near. 

By  Sir  Edward  Boyle:  He  thought  the  premises  worth  £170 
to  the  claimant  and  £140  to  £150  per  annum  to  an  outsider. 
He  understood  the  claimant  paid  £250  for  the  lease. 

Mr.  G.  A.  Sexton  concur^  with  Mr.  Breach  that  the  pre- 
mises were  worth  £170  per  annum,  and  agreed  entirely  with  that 
gentleman's  estimate  under  that  head.  His  original  estimate  for 
repairs  was  £75,  but  he  had  since  had  an  estimate  from  a  builder 
who  had  offered  to  do  the  necessary  work  for  £65.  The  cost  of 
removal,  inconvenience  and  loss  on  planned  furniture,  etc.,  he 
placed  at  £150. 

By  Sir  Edward  Boyle :  His  original  estimate  for  the  freehold 
land  was  £58.     That   had   be^i  agreed   at  £20.     He  could  not 
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reduce  other  items  in  like  manner.  The  sums  of  £12  for  a  three- 
light  chandelier  said  £10  for  two  gilded  cornices  he  considered 
fair.     Thej  were  carved  wood  cornices. 

Mr.  Chester  Abercrombie  agreed  entirely  with  Mr.  Breach's 
figures.  The  premises  were  not  only  of  value  as  a  good  residence, 
but  were  of  the  greatest  possible  value  to  Mr.  Morgan  for  the 
purpose  of  managing  the  other  properties  in  the  district  be- 
longing to  him. 

By  Sir  Edward  Bovle :  He  thought  that  had  Mr.  Morgan  re- 
tained the  house  and  received  compensation  for  the  laoid  taken 
the  works  propceed  by  the  County  Council  would  have  spoiled 
the  house  altogether.  ' 

Mr.  Sexton,  recalled,  agreed  that  if  the  line  of  the  County 
■Council  hal  been  adopted  it  would  have  spoiled  the  premises  alto- 
gether for  residential  purposes. 

Mr.  E.  T.  Hill  gave  similar  evidence. 

By  Sir  Edward  Boyle :  Witness  said  he  thought  the  estimate 
for  cornice,  gas  fixtures,  etc.,  was  reasonable. 

Sir  Edward  Boyle,  for  the  County  Council,  called  the  following 
evidence :  — 

Mr.  Leslie  R.  Vigen'  estimate  for  compensation  was  as 
follows :  — 

Premises  worth  to  olaimant     JLIIO 

Less  pent  paid    70 

£40 
For  unexpired  term  of  26  years,  at  6   per  cent.,   years' 
purchase       13 

£520 
Deduct    repairs       110 

"£410 
Ten  per  cent,  for  compulsory  sale     41 

£451 
£  s. 

Freehold  land,  145ft.  super.,  worth  Ss.  per  foot  super.     21  15 
Ten  per  cent,  compulsory  sale    « 2   5 

£24    0 

This  amount  had  been  agreed   at      20   0 

Loss  on  buildingre  on  freehold  land,  workshop.  80ft. 

cube,  greenhouse  1.600ft.  cube,  at  4d.  a  foot  cube. 

£40.   Pay  claimant  half  this    20   0 

40 

Inconvenience  by  disturbance     100 

Fitted  furniture  and  fittings,  as  per  Mr.  Brodie     58 

£649 

To  this  would  have  to  be  added  the  £17  10s.  agreed  for  the 
wall,  making  tht  full  measure  of  compensation  £666  10s.  He 
made  no  allowance  for  the  premises  being  convenient  for  the 
t^laimant  to  manacne  his  surrounding  property,  but  gave  its  full 
value  for  occu]>ation  and  residential  purposes. 

Mr.  J.  J.  Done's  figures  came  to  £458.  Addinj?  a  reasonable 
sum  for  fixtures,  fittinfi(B  and  cost  of  removal,  and  the  £17  10s. 
agreed  for  the  wall,  his  total  came  to  £633  10s. 

The  estimate  of  Mr.   Brodie  amounted  to  £596. 

Mr.  Robinson  was  also  engaged,  but  not  called. 

The  Arbitrator  awardel  £892. 
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GIBBONS  V.  HAYWARDS   HEATH   URBAN  DISTRICT    COUNCIL. 

Mr.  Wm.  Hurst  Flint.  F.S.I.,  Umpire. 

1906-Jane  26.  July  7,  Auinist.]  [**  Estates  Gazette"  June  30,  August  4, 1906. 

Compensation — Land  taken  for  sewage  farm — Freehold — 

Easement — Injurious  aflfection. 

This  was  a  claim  by  Mr.  GibbonB.  the  owner  of  the  Greater 
and  Nether  WaUtead  estates,  near  Hay  wards  Heath,  for  damages 
in  oonnection  with  the  carrying  of  the  CounciPs  sewers  throagh 
his  land  to  their  sewage  farm  adjoining. 

Sir  Edward  Boyle,  Bart.,  K.C.,  M.P.,  and  Mr.  Moore  ap- 
peared for  the  claimant,  and  Mr.  Hutchinson  and  Mr.  Palmer 
for  the  Council. 

Sir  Edward  Boyle  K.C.,  said  this  was  a  claim  under  the 
Public  Health  Act  for  compensation  to  be  paid  to  Mr.  Gibbons 
with  rega'rd  to  land  taken  and  injury  done  to  his  two  adjoining 
estates,  Great  Walstead  and  Nether  Walstead,  Lingfield,  near 
Haywards .  Heath.  The  Urban  District  Council  were  going  to 
carry  a  sewer  right  through  this  estate  to  a  sewage  farm  they 
had  made  adjacent.  Until  this  sewer  came  there  was  only  one 
right  of  way.  The  house  at  Great  Walstead  was  let  to  Mr. 
Megaw  for  a  period  of  seven,  14  or  21  years,  at  a  rental  of 
£800  per  annum,  which  included  the  shootings  over  the  whole 
estate.  Mr.  Megaw  was  absolutely  content  with  his  holding  until 
this  sewer  and  sewage  farm  came,  but  on  its  appearance  he 
immediately  gave  notice  to  terminate  his  lease.  Not  only  had 
this  sewer  been  laid  through  the  estate  for  a  distance  of  5,2b0ft., 
but  he  had  had  planked  down  closely  adjacent  a  sewage  farm 
of  forty  acres  or  more  in  extent.  Sir  Edward  complained  that 
the  sewer  was  exposed  in  many  places,  and  in  one  place  carried 
on  high  brick  piers.  Again,  it  was  laid  with  a  fall  of  only  one 
in  a  thousand,  and  the  numerous  manholes  put  in  wa<5  an  indi- 
cation that  constant  blocking  might  be  expected.  He  thought  the 
Umpire  would  be  of  opinion  that  his  client  had  rather  under 
than  over-estimated  his  claim  for  compensation  in  asking  for 
£12,000  to  £13,000. 

The  claimant,  Mr.  Gibbons,  gave  evidence  in  support  of  ooun- 
eePs  opening  statement. 

Mr.  Hutchinson  objected  to  any  claim  being  set  up  for  com- 
pensation for  either  the  coming  or  the  user  of  a  sewi^  farm. 
The  claimant  was  not  entitled  to  it  in  law,  and  he  asked  the 
Umpire  to  take  a  note  of  his  objection,  which  was  done. 

Cross-examined  :  He  purchasel  Nether  Walstead  with  110  acres 
for  £6,000,  including  farmhouse  and  buildings,  and  Great  Wal- 
stead for  £7,500  in  1892,  with  over  370  acres  of  land.  Witness 
built  the  present  house  at  Great  Walstead  and  paid  the  builder 
£10.500,  which  did  not  include  the  decorations.  With  regard 
to  the  farm  lands  let  to  Mr.  Megaw,  153  acres,  he  was  not  aware 
he  could  have  sriven  Mr.  Megaw  three  months'  notice  to  give  up 
these  lands.  He  understood  this  referred  only  to  the  keeper's 
cottage.  There  was  a  fork  in  the  footpath  mentioned  on  his 
estate.  Witness  did  not  think  the  contractors  cut  down  any 
large  trees  and  they  did  what  they  could  to  prevent  their  men 
breaking  down  the  hedges,   etc. 


Digitized  by 


Google 


ARBITRATION  CASES.  869 


Re-examined :  He  beJieved  that  Mr.  Megaw  had  spent  £3,000 
in  improving  Great  Walstead.  Witness  had  spent  approximately 
upon  the  estate  £47,116. 

Mr.  G.  M.  Taylor  stated  that  the  sewer  through  the  estate  at  a 
gradient  of  one  in  a  thousand,  was  not  a  suitable  one  for  a  place 
like  Haywards  Heath.  The  population  at  the  last  census  was 
3,717,  and  it  had  been  suggested  to  him  that  its  present  popula- 
tion was  4,500.  A  twenty-one  inch  sewer,  such  as  this,  required 
much  more  liquid  to  keep  clean  than  could  be  obtained  by  this 
population  or  anything  approaching  it.  The  gradient  and 
facilities  were  not  sufficient  for  self-cleansing.  It  was  made 
with  sectional  flushing  tanks.  By  means  of  constant  attention 
to  these  this  sewer  might  be  kept  reasonably  olean,  but  it  would 
necessitate  two  men  being  employed  constantly  on  the  sewer 
across  the  estate.  There  were  ten  manholes  on  the  estate,  and 
one  just  outside,  and  whenever  the  wvers  were  removed  there 
would  be  an  escape  of  gas  and  stench  therefrom.  The  cheapest 
line  had  been  chosen  with  this  sewer  to  get  to  the  site  of  the 
sewage  farm,   regardless  of  the  iniury  caused. 

By  Mr.  Hutchinson  :  The  Local  Government  Board  required 
sewers  to  be  made  suitaWe  for  taking  the  sewage,  etc.,  for  six 
times  the  actual  population  at  the  time  of  an  enquiry.  He  was 
aware  there  was  a  contributary  district  to  the  scheme,  and 
would  take  it  from  counsel  that  the  population  of  Haywards 
Heath  was  now  4,500  and  that  of  the  contributory  district  450. 
The  rain  might  fall  in  this  district  on  150  days  in  the  year 
and  possibly  affect  the  sewer  on  100  days.  This  would  have 
some  effect  upon  cleansing  it,  but  ho  estimated  that  the  popula- 
tion would  have  to  be  22.500  for  it  to  work  satisfactorily.  If 
Limpsfield,  with  a  population  of  2,500,  were  admitted,  the  period 
of  satisfactory  work  of  this  sewer  would  arrive  sooner. 

Mr.  E.  H.  Bousfield  submitted  the  following  estimate  for 
damages,  etc.. 

Great  Walstead,  with  sporting,  now  let  on  leaee  at  £800 
a  year,  reduced  in  rental  value  in  the  future  to  £600. 
Annnal  loss  in  perpetuity     £200 

Nether  Walstead.  worth,  say  £300  a  yoar.  reduced  in  rental 
value  in  the  future  to  £250.     Annual  loss  in  perpetuity  50 

Olapitalised  on  the  3  per  cent,  table,  years'  purchase  ZSh  ...  £8,333 
In  addition  to  which  the  saleable  value  of  the  estate  will 
be  reduced  from  its  fair  market  valu9  on  the  3  per  cent, 
table  to  an  unmarketable  property,  realisable  only,  say. 
at  3i  per  cent.,  or  a  difference  in  capitalisable  value  of 
4}  years'  purchase:  this  on  the  depreciated  rental  value 

(£1.100  minus  £260  equals  £850)  will  give     4.037 

To  which   must  be  added  loss  of  rent  of  Great  Wal- 
stead for  a  period  before  re-letting  can  be  effected; 

say  one  year's  reduced  rent    £600 

Inoanvenience  to  occupier   of  Nether  Walstead,   say 

one  year's  reduced  rent    260 

850 

Timber  and  *niderwood  destroyed  on  three  acres,  say     ...        100 
Easement   and  ten  manholes,  as  estimated     340 

£13.660 
By  Mr.   Hutchinson  :  Considering  present-day  values,   he  did 
not  think  in  valuing  the  estate  at  £80  per  acre,  he  was  putting 
it  at  a  very  top  price.     Tlie  price  which  Mr.  Gibbons  had  paid 
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for  the  land  when  he  fii*st  purchased,  would  not  affect  his  valua- 
tion in  the  least.  Since  then  he  had  laid  out  the  grounds,  built 
the  mansion  and  turned  mere  agricultural  land  into  a  residential 
property.  He  had  not  estimated  loss  of  rent  twice  over,  and 
thought  it  was  only  justifiable  that  the  owner  should  have  one 
year's  rent  for  the  period  before  re-letting,  often  a  difficult  matter 
and    taking  considerable    time. 

By  Sir  Edward  Boyle :  He  could  give  his  valuation  in  another 
form.  The  minimum  loss  on  the  value  of  the  estate  was  33  pet 
cent.,  or  £13,200,  and  even  at  that  reduced  price  they  would  have 
more  difficulty  in  letting  or  sellinGc  than  previous  to  the  damage. 

Mr.  M.  C.  Megaw,  tenant  of  Greater  Walstead,  stated  that 
he  had  given  notice  to  terminate  at  the  end  of  the  first  term, 
which  would  be  next  year.  Had  not  this. sewer  been  laid,  it 
was  his  intention  to  remain  at  Great  Walstead  and  to  have 
purchased  it,  if  iwssible. 

Mr.  R.  S.  Ellis's  figures  came  to  £12,880.  Mr.  Ellis  was  croM- 
examined  upcm  the  question  of  land  values  in  Sussex,  having 
regard  to  th^-ir  chaccct<-r  as  residential  estates.  He  contended 
that  his  estimate  in  this  case,  £75  an  acre,  was  not  too  high. 
Residential  properties  in  Sussex  reached  their  maximum  de- 
mand in  1000,  and  at  this  time  this  estate  would  have  fetched 
over  £40,000.  As  a  residential  sporting  estate,  in  his  opinion, 
it  would  not  fetch  the  same  amount  now  as  previous  to  the  sewer 
running  across  it. 

Mr.  J.  H.  Townsend  Green's  figure  for  depreciation  was  :  — 

Rent  receivable  from  Great  Walstead   £800 

Add  rental  value  of  Nether  Walstead,  per  annum    300 

£1.100 
Years'   purchase       335 

Capital  value  of  estate   £36,666 

Futare  value  of  Great  Walstead,  per  annum     £600 

Nether  Walstead     250 

£850 

Years'  purchase    30 

Future  value    £25,550 

Difference,  being  loss  of  value     £11.166 

Add   compensation   for   compensation   inconvenience      500 

£11.666 
For  the  Haywards  Heath  Council,  Mr.  Palmer  examined  Mr. 
Baldwin  Latham,  who  prepared  the  sewage  scheme  for  the  Hay- 
ward's  Heath  Urban  District  Council,  who  stated  that  the 
original  scheme  was  prepaTed  in  1807.  That  was  opposed,  and 
on  the  suggestion  of  the  then  opposition  they  went  further  down 
to  the  existing  line  of  sewer.  This  cost  the  Council  £10,000  more, 
so  that  the  line  was  not  selected  without  consideration  for  any- 
body but  the  saving  of  the  Council.  He  described  the  sewage 
works,  and  said  the  farm  was  fortv  acres  in  extent.  The  farm 
waa  233  yards  from  the  nearest  point  of  Mr.  Gibbons'  property 
on  the  east,  one  mile  from  Xether  Walstead  and  five-sixths  of  a 
mile  from  Great  Walstead.  The  sewer  through  the  grounds  of 
the  estate  was  covered  in  by  a  substantial  bank  for  a  distance 
of  TI\  yards.  M  ^'nofh'^r  snot  where  it  showed,  it  could  be 
covered  with   a  bank   for  £100,  and  there   cr>uld  be  no  possible 
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objection.  Thk  sewer  was  made  to  meet  future  requirements 
and  was  practically  self  cleansing.  If  he  headed  up  the  sewage 
one  foot  outside  the  estate  he  could  get  a  velocity  through  the 
estate  part  of  the  sewer  of  408ft.  per  minute,  'ihe  rainfall  at 
Haywards  Heath  was  over  170  days  per  annum,  so  that  this 
would  readily  flush  the  sewer,  and  it  would  only  be  necessary 
for  a  man,  say,  once  a  month,  just  to  inspect  the  manholes.  A 
"blocking  of  the  sewer  was  very  unlikely,  and  even  if  it  did  occur 
a  man  with  a  rod  could  readily  remove  it.  His  opinion  was 
that  this  sewer  had  enormously  increased  the  value  of  the  estate 
for    building  purposes. 

In  reply  to  the  Umpire,  witness  said  there  was  no  ventilation 
of  the  drain  on  the  estate. 

By  Sir  Edward  Boyle :  It  was  mentioned  at  the  enquiry  that 
Mr.  Sturdy  and  others  had  agreed  to  pay  the  Urban  District 
Council  £1,500  to  keep  the  sewer  off  thedr  land. 

Sir  Edward  Boyle  challenged  witness  to  mention  one  residen- 
tial estate  where  a  sewer  running  across  it  in  front  of  the 
house  had  increased  its  value  enormously.  Witness  mentioned 
a  case  at  Thornton  Heath,  but  admitted  this  was  building  land. 

Mr.  John  Latham,  resident  engineer  for  the  work  carried  out 
by  the  Council,  gave  evidence  as  to  the  care  taken  to  prevent 
unnecessary  daijiage. 

Mr.  Walter  Fielde  Ingram  was  of  opinion  that  the  easement 
■of  the  sewer  would  cause  little  depreciation  when  the  short  part 
of  the  sewer  now  exposed  had  been  shielded  by  a  little  planting. 
In  addition  to  the  items  agreed  upon  for  easement,  etc.,  he 
thought  the  amount  of  compensation  should  be  ten  per  cent, 
depreciation  of  the  estate,  £2,700 ;  depreciation  to  Nether  Wal- 
stead  for  the  first  year.  £300  ;  and  injury  and  loss  on  four  acres 
for  three  years,  £24.  His  total  depreciation  was  £3,614  10s.  In 
liis  opinion  the  only  depreciation  would  be  that  of  general  depre- 
ciation to  the  estate. 

Mr.  Daniel  Watney's  estimate,  taking  the  value  of  the  estate 
at  £27,000,  was  as  follows:  — 

Eaaement  and  manholes,  affreed     £340 

Timbeir  and  underwood,  agreed     100 

Nether  Walstead— 
Disturbance   and    inconvenience    during    construc- 
tion of  sewer,  agreed 350 

£690 

Value  of  estate,  495  acres,  by  £40      £20  000 

Great  Walstead     £5,000 

Xether  Walstead     2,000 

7.000 

£27.000 

Depreciation  10  per  cent 2,700 

Planting        50 

£3.440 

Planting  could  be  done  to  effectually  hide  the  sewer.  He  dis- 
agreed with  Mr.  Bousfield'a  table  of  three  per  cent,  as  applied 
i>o  the  loss  of  £200  rental  on  Great  Walstead  and  £50  in  respect 
of  Nether  Walstead.  They  rarely  used  tables  now  for  such 
property,  but  only  for  ground  rents  and  such  substantial  securi- 
^ties.  VVith  reference  t^  the  d<*preciation  of  the  property,  he 
thought  Mr.  Bousfield  was  trying  to  get  compensation   for  this 
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over.  Depreciation  in  the  first  place  a*nd  extra  depreciatioit 
afterwards.  He  asked  eight  thousand  odd  in  the  first  instance 
and  four  thousand  subseqaentlj.  That  was  twioe  over,  according^ 
to  his  view,  and  the  £4,000  ought  never  to  have  com«  in.  Mr. 
Ellis's  estimated  value  of  the  estate  he  considered  too  high. 

Mr.  AJex.  B.  Stenning  gave  similar  evidence  to  Mr.  Daniel 
Watney. 

Mr.  Leslie  Vigers  estimated  the  value  of  493  acres  of  land 
at  £40,  £19,720.  For  houses,  375  at  two  yearsi'  purchase,  £7,500, 
total  value  of  estate,  £27,220.  Depreciation  ten  per  cent, 
value  of  compensation,  £2,722,  plus  the  amount  agreed  upon. 

Mr.  Clutt(m  valued  the  estate  at  £27,880  and  the  depreciation- 
equal  to  ten  per  cent.,  or  £2,788,  to  which  should  be  added  the 
amounts    agreed    upon. 

The  Umpire  awarded  £7,890. 


MEGAW  V.   HAYWARD'S   HEATH   URBAN   DISTRICT  COUNCIL. 

Mr.  Wm.  Hurst  Flint,  F.S.I.,  Umpire. 

190e-JuIy  7,  August]  ["  Estates  Gazette,"  July  li  August  4, 1906. 

Compensation — ^Eesidential  property — ^Leasehold  interest 
— ^Acquisition  for  sewage  farm — Disturbance. 

This  was  a  claim  for  compensation  due  to  Mr.  M.  C.  Megaw, 
Greater  Walstead,  near  Lingfield,  from  the  ITayward's  Heath 
Urban  District  Council,  who  had  made  an  outfall  sewer  through 
his  holding  to  a  sewage  farm  adjacent.  The  case  of  the  freeholder, 
Mr.  Gibbons,  who  resided  at  Nether  Walstead,  an  adjoining  resi- 
dence, had  been  previously  dealt  with  (see  ante  p.  368). 

Mr.  Pike  Glasgow  represented  the  claimant,  and  Mr.  Hutchin- 
son, K.C.,  and  Mr.  Palmer  appeared  for  the  local  authority. 

The  claimant,  it  appeared  from  the  opening  statement  of' 
counsel,  was  the  lessee  for  a  term  of  seven,  fourteen  or  twenty- 
one  years  from  March  25,  1900,  at  a  rental  of  £800  per  annum 
of  the  house  known  as  Gi^ater  Walstead,  and  150  acres  of  ground^ 
together  with  the  shooting  over  the  remainder  of  Mr.  Gibbon's 
estate,  some  five  hundred  acres  in  extent.  Under  the  Public- 
Health  Act  the  Council  constructed  a  sewer  with  ten  manholes 
through  the  Greater  and  Nether  Walstead  Estate  to  their  sewage 
farm  adjoining.  The  claimant,  on  account  of  the  work  of  putting 
in  the  sewer  and  its  presence  on  the  estate,  gave  notice  to  quit 
at  the  expiration  of  the  first  term  of  his  lease.  Improvements 
had  been  made  by  him  to  the  extent  of  £1,500,  and  these  would 
be  lost;  to  him,  he  being  able  to  enjoy  the  place  for  seven  years 
only,  instead  of  the  fourteen  or  twenty^one  as  he  anticipated.  The 
shooting  rights  had  also  been  utterly  ruined  for  the  seasons  1905-6* 
and  1906-7. 

Mr.  Megaw  gave  evidence  to  the  efPeck  that  he  had  spent 
£1,500  upon  the  premises,  in  addition  to  the  amount  paid  to- 
go  into  the  place.     The  damage  commenced  in  1905  and  was  still 


Digitized  by 


Google 


ARBITRATION    CASES.  873 

going  on.  He  produced  his  game  book,  and  pointed  out  that 
the  shooting  had  been  absolutely  ruined.  A  crop  of  oats  in  one 
:field  hod  also  been  practically  destroyed. 

Mr.  Hutchinson,  for  the  Council,  said  they  would  pay  £20, 
the  amount  of  damage  in  that  instance. 

Witness,  continuing,  said  the  sewage  farm  was  about  three- 
-quarters of  a  mile  from  the  house,  but  the  nearest  manhole  was 
within  160  yards  of  his  kitchen  garden.  The  constant  trespassing 
of  the  workmen  had  destroyed  the  game,  and  it  was  impossible 
to  breed  any  birds  now. 

Mr.  ixibbons,  the  owner  of  the  land,  was  called,  and  stated  that 
he  should  not  have  disturbed  the  tenancy  of  Mr.  Megaw  in  any 
way.  He  knew  nothing  of  a  right  to  determine  the  tenancy  at 
three  months'  notice,  and  as  he  understood  the  lease  it  was  that 
if  Mr.  Megaw  was  compelled  to  give  up  the  keeper's  cottage  he 
"was  to  have  another  cottage  in  its  place.  At  that  time  witness's 
remaining  farm  land  was  not  in  Mr.  Megaw's  possession,  but  as 
that  gentleman  afterwards  rented  the  land  there  was  no  necessity 
for  requiring  him  to  give  up  the  gamekeeper's  cottage. 

Mr.  Ralph  Ellis  gave  the  following  valuation:  — 

The  cost  of  improvements,  £1,500,  spread  over  21  yeare,  at 

5  per  cent,  table,  added  to  rent,  £177. 
As  Mr.  Megaw  was  going:,  and  14  years  would  be  wasted,  so 

the  amount  of  £1,500  would  be  spread  over  seven  years, 

which,  on  a  5  per  cent,  basis,  would   increase  the  rent  £260 

per  annum,  an  increase  of  £143.    This,  for  seven  years. 

equalled  6.8  years'  purchase,  or     £829 

Damage  to  enjoyment  of  house,  etc..  for  two  years,  one  half 

the  rent,  £400,  and  this  for  two  years,  on  the  5  per  cent. 

table,  equals    720 

Cost  of  removal,  and  loss  on  plan,  furniture,  etc 800 

Total     £2^ 

Mr.  J.  H.  Townsend  Green's  figures  came  to  £2,657.  He 
■said  it  would  be  diflficult  to  find  another  place  of  residence  of 
like  character  to  this,  before  the  coming  of  the  sewer. 

For  the  Council,  Mr.  Hutchinson  called  Mr.  Alexander  R.  Sten- 
ning,  whose  estimation  of  the  compensation  w^as  as  follows:  — 

One  year's  shooting,  at  5s.  an  acre,  on  800  acres    £200 

Disturbance,    etc 50U 

Total  estimate      £700 

He  thought  that  £800  ^r  annum,  the  amount  the  claimant  paid 
as  rent,  was  a  fancy  rent.  His  estimate  of  inconvenience  was  not 
T)ased  on  rent,  but  was  an  arbitrary  sum,  but,  in  his  opinion,  he 
had  allowed  a  fair  amount.  He  was  of  opinion  that  very  little 
liarm  had  been  done,  and  thought  it  only  sentimental  damage. 

Mr.  Waiter  Field  Ingram  estimated  the  injury  to  sho:>ting  for 
a  year  and  a  aalf  at  £300.  The  inconvenience,  cost  of  removal, 
•etc.,  he  estimated  at  £412,  making  a  total  of  £712. 

Mr.  11.  W.  Glutton  put  the  damage  to  the  shooting  at  £375 ; 
•damage  to  crops,  £20  ;  damage  to  house  and  inconvenience,  etc., 
£225;   total  £620. 

Mr.  l^slie  R.  Vigers  estimated  the  damage  to  shooting  at  £250  ; 
inconvenience  during  construction  of  works,  £500 ;  damage  to 
Kjrops,   £20;  total  £770. 

The  Umpire  awarded  £1,270. 
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IN    THE     MATTER     OP    AN    APPLICATION     FOR     A   WRIT   OF 
PROHIBITION. 

IN   THE    MATTER   OF    AN    ARBITRATION   UNDER   THE    AGRI- 
CULTURAL   HOLDINGS    (ENGLAND)   ACTS,   1883   TO   1900. 
JOSEPH   CUNDALL    (TENANT)    V.    SIR   W.   E.     VAVASOUR 
(LANDLORD). 

Court  of  Appeal — The  Master  of  the  Bolls,  Lord  Justice 

Cozens-Hardy  and  the  President  of  the   Probate  and 

Divorce  Division. 

19(16— June  'XK  August  1.]  [**  Bittates  Gazette,"  July  7.  Augu.st  4, 19W. 

Agricultural  holding — Award  of  compensation — Prohibi- 
tion to  County  Court  Judge  against  enforcing — Matters 
improperly  considered  by  arbitrator. 

This  case  was  an  appeal  from  an  order  of  Justices  Ridley  and 
Darhng  (Estates  Gazbtte,  June  2,  1906,  p.  1019,  ante  p.  254) 
"Cundall   v.    Vavasour"). 

The  case  arose  out  of  an  arbitration  under  the  Agricultural 
Holdings  Acts,  1883  to  1900,  in  a  claim  made  by  the  tenant^ 
Joseph  Cundall,  for  compensation  by  his  landlord,  Sir  William 
Edward  Vavasour,  of  Hazlewood  Castle,  Tadcaster,  Torks.  Mr. 
Cundall  lented  a  farm  from  Sir  William,  known  as  the  Wingate 
Hall  Farm,  and  at  the  terminati<m  of  the  tenancy  claimed  com- 
pensation. The  matter  went  to  arbitration  and  the  arbitrator 
made  his  award  for  £1,159.  The  tenant  then  applied  to  the 
County  Court  Judge  at  Tadcast^r  for  an  order  to  enforce  the 
award  which  had  been  made  by  the  arbitrator,  a  Mr.  Harrison, 
and  this  was  opposed  on  the  ground  that  the  tenant  had  scheduled 
certain  house  effects  commonly  called  tenant's  fixtures,  and  that 
the  Agricultural  Holdings  Acts  gave  no  jurisdiction  to  an  arbitra- 
tor to  take  the  value  lo  the  tenant  of  such  effects  into  consideration 
in  fixing  what  might  be  due  to  him  on  going  out  of  a  farm.  The 
Judge,  however,  decided  that  the  award  was  one  which  could 
properly  be  enforced,  and  made  an  order  accordingly.  The  land- 
lord thereupon  obtained  a  writ  of  prohibition  in  the  Divisional 
Court  staying  all  pn^ceedings  under  the  award.  From  that  order 
the  tenant  appealed  and  submitted  that  there  was  no  jurisdiction 
to  grant  a  writ  of  prohibition  under  th*  se  circumstances.  It  was 
not  here  contended  that  the  Arbitrator  or  the  County  Court 
Judge  had  no  jurisdiction,  in  which  case  a  writ  of  prohibition 
was  the  proper  course  to  adopt  to  set  either  the  arbitration  or 
the  judgment  to  enforce  the  award  aside,  but  that  certain  item» 
in  the  award  were  relevant  to  matters  which  were  outside  the 
statute.  In  such  a  case  the  proper  course  to  pursue  was  to  appeal, 
but  the  time  for  appealing  had  gone  by,  and  therefore  the  award 
and  judgment  enforcing  it  could  not  lx»  disturbed. 
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Mr.  Scott  Fox,  K.C.,  and  Mr.  J.  O.  Andrews  appeared  for 
the  tenant;  Mr.  Goro  Browne,  K.C.,  and  Mr.  J.  Sharpe  for  the 
respondent  on  the  appeal,  Sir  W.  Vavafiour. 

The  Master  of  the  Kolls  and  Lord  Justice  Cozens-Hardy  were 
of  opinion  that  the  appeal  should  be  dismissed. 

Sir  Gorell  Barnes  dissented. 

The  appeal  was  therefore  dismissed. 


THE     KING     V.     MOUNTFORU,     EX-PARTE     LONDON    UNITED 
TRAMWAYS,    1901. 

King's    Bench   Division — Mr.  Justice  Darling  and   Mr. 
Justice  Phillimore. 

1906— July  4,  30.]  ["  Estates  Gazette."  July  7,  August  4. 1906. 

Compensation — Acquisition  of  part  of  forecourt  of 
dentist's  house — Injurious  affection — Damage  to  good- 
will— Sheriff's  inquisition  quashed. 

In  this  case  Mr.  Eldon  Bankee,  K.C.,  said  he  appeared  to  show 
cause  against  a  rule  obtained  by  Mr.  Roskill,  K.C.,  on  behalf 
of  the  London  United  Tramways  Company,  calling  upon  Mr. 
Mountford  to  show  cause  why  a  certain  inquisition,  verdict  and 
judgment,  taken  before  the  Sheriff  of  the  County  of  Surrey 
on  February  26,  1906,  should  not  be  quashed  on  the  ground  of 
excess  of  jurisdiction. 

The  facts  shortly  were  these.  Mr.  Mountford  was  a  dentist 
who  carried  on  his  practice  at  Eden  Street,  Kingston.  He  car- 
ried on  this  practice  in  a  house  which  had  for  many  years  been 
associated  with  a  dentist's  practice,  and  he  had  paid  a  consider- 
able sum  for  the  goodwill  to  the  prior  occupier.  He  held  the 
house  under  a  lease  for  a  term  of  years  which  was  unexpired. 
The  tramway  company,  under  its  powers,  gave  Mr.  Mountford 
notice  to  treat  for  a  strip  of  land  which  formed  part  of  the 
forecourt  of  the  house,  and  which  was  about  10ft.  wide  and  170ft. 
long,  and  which  included  a  portion  of  the  garden  and  a  portion 
of  the  stable.  The  object  in  giving  that  notice  was  to  widen  the 
street  so  that  a  double  line  of  trams  might  be  introduced  into 
that  particular  street.  Mr.  Mountford's  claim  for  compensation 
was  originally  put  under  this  heaf,  but  one  was,  he  thought, 
afterwards  abandone^l.  He  claimed  compeousation  for  the  value 
of  the  land  taken,  compensation  for  the  damage  done  to  his  busi- 
ness during  the  time  the  works  were  being  executed,  because  the 
street  was  shut  up  and  for  a  considerable  number  of  months  people 
were  unable  to  go  to  the  house.  The  third  head  of  claim  was 
for  injury  done  to  his  premises  and  the  goodwill  of  his  business 
by  i^eason  of  depriving  the  house  to  a  certain  extent  of  its  ap- 
proach, and  by  reas^>n  of  the  injury  to  the  light  of  the  room  in 
which  Mr.  Mountford  carried  on  his  practice ;  also  by  reason  of 
injury  to  the  stable,  and  further,  compensation  for  injury  to  or 
depreciation  of  the  goodwill  by  reason  of  these  matters  and  in 
consequence  of  the  alteration  of  the  character  of  the 
neighbourhood  by  the  company  bringing  their  trams  there 
or     running     the     trams     there.       Eden     Street     is     a     street 
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well  suited  for  the  practice  of  a  dentist,  and  the  trams 
ooming  there  had  altered  the  character  of  the  street. 
The  rule  was  granted  upon  the  ground  of  excess  of  jurisdicticaii 
the  compuny  alleging  that  the  notice  to  treat  was  served  in  pur- 
suance of  their  powers  under  their  Act  of  Parliament,  which 
powers  authorised  the  street  widening,  and  thej  said  that  no 
compensation  could  be  awarded  to  Mr.  Mountford  by  reason  of 
the  laying  down  and  opening  of  the  tramways,  which  were 
authorised.  The  sole  question  was  whether  there  was  an  excess 
of  jurisdiction  on  the  ground  that  Mr.  Mountford  had  no  right 
to  put  before  the  jury  those  considerations  and  that  the  jury  had 
no  right  to  take  them  into  account  in  assessing  the  compensation. 
Mr.  Mountford's  case  was  that  the  street  had  been  brought  nearer 
to  his  h«/use,  and  therefore  the  public  were  brought  nearer,  and 
there  was  consequently  a  loss  of  privacy.  But  that  was  altogether 
apart  from  the  question  of  user  by  the  undertakers  of  the  under- 
taking. But  Mr.  Mountford  did  go  further  and  did  put  before  the 
jury  as  an  element  for  their  consideration  the  user  oy  the  under- 
takers of  the  undertaking  by  tramcars  which,  he  said,  affected  him 
in  two  ways  by  bringing  the  public  into  a  position  of  seeing  into 
his  rooms,  and  secondly,  by  altering  the  character  of  the  street 
so  that  it  ceased  to  be  a  business  street,  and  became  a  street  un- 
suitable for  business  people.  His  (counsers)  case  was  that  the 
company,  within  the  meaning  of  section  63  of  the  Lands  Clauses 
Act,  had  done  Mr.  Mountford  damage  by  reason  of  the  exercise 
of  the  powers  of  that  or  the  special  Act.  He  submitted  that  there 
was  no  pround  for  interfering  with  the  verdict. 

Mr.  Roskili,  K.C.,  for  the  tram  company,  said  that  the  exercise 
of  the  powers  under  the  Act  of  102  were  confined  to  one  thing, 
viz.,  the  purchase  of  a  portion  of  the  claimant's  forecourt  for 
the  purpose  of  throwing  that  portion  into  the  footway  and  a  little 
piece  of  the  street.  The  exercise  of  those  powers  were  not  sought 
by  the  company  under  the  Act  of  1901,  but  were  put  upon  the 
company  by  the  Corporation  of  Kingston  under  section  35  of  the 
Act  of  1901.  which  was  a  protective  clause  inserted  for  the 
protectimi  of  the  Gorpcration,  which  prohibited  the  tramway 
from  being  open  for  public  traffic  until  the  street  widening  de- 
scribed on  certain  signed  plans  was  effected,  and  as  no  powers 
were  sought  by  the  company  under  the  Act  of  1901  to  affect  these 
street  widenings  they  had  to  apply  to  Parliament  for  powers. 
The  company  had  taken  part  of  the  forecourt  of  the  claimant  for 
a  specified  purpose  and  not  for  the  purpose  of  the  company's  under- 
takinjj  at  all.  It  was  taJcen  for  the  expT<«8  purpose  of  widening 
the  street.  Et  hypothesi,  the  claimant  had  received  compensation 
for  the  loss  of  privacy  by  puttini  his  boundary  wall  10ft.  nearer 
to  his  hootfe,  and  which  involved  the  public  going  into  the 
widened  footpath.  But  he  submitted  that  the  claimant  was  not 
entitled  to  claim  for  the  loss  of  his  business  and  the  privacy  and 
his  amenity  through  the  running  up  and  down  of  the  tramcars, 
for  the  noise  and  vibration  involved,  and  the  peeping  down  into 
his  loom  from  the  tramcars. 

Mr.  Justice  Darling,  in  giving  judgment,  said  the  question  was 
as  to  the  matter  to  which  a  sheriff  and  his  jury  were  entitled  to 
take  into  consi deration  in  awarding  compensation  in  respect  of 
land  compulsorily   taken  by  virtue   of  the  Lands    Clauses  Con- 
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solidation  Act,  1845,  section  63.  That  provision  ensured  that  in 
estimating  the  purchase  money  of  the  land  or  compensation  to 
be  paid  for  the  taking  of  it,  regard  should  be  had  not  only  to 
the  value  of  the  land  so  purchased  co:  taken  but  also  to  the 
damage,  if  any,  to  be  sustained  by  the  ovmer  of  the  lands  taken 
the  other  lands  of  such  owner,  or  otherwise  injuriously  affecting 
such  other  lands  by  the  exercise  of  the  powers  of  the  Act.  In  the 
Sheriffs  Court  the  iury  awarded  Mr.  Mountford  £360  in  respect 
of  the  land  taken  by  the  company,  and  £100  in  respect  of  the 
injurious  affection  to  Mr.  Mountford's  premises,  including  loss 
ef  goodwill  in  his  business.  That  sum  was  arrived  at  by  con- 
sidering the  injury  likely  to  be  done  to  Mr.  Mountford's  other 
land  and  to  his  practice  by  the  tram  company's  user  legal  user 
of  the  tramway  laid  by  the  company  upon  land  which  had  never 
been  his.  For  the  taking  of  his  land  Mr.  Mountford  had  been 
paid  £360,  and  in  that  sum  was  includt^d  damages  for  the 
diminished  value  of  the  land  left  to  him  and  also  further  damage* 
for  the  use  of  that  taken.  Owing  to  the  passing  over  it  near 
Mr.  Mountford's  house  of  the  public  and  the  ordinary  traffic  of 
the  street.  Mor^*  than  that,  he  could  not  satisfy  himself  he  was 
•entitled  to  claim.  He  could  not  veto  the  making  of  the  tramway 
along  the  public  highway,  nor  the  working  of  it,  though  the 
Attorney-General  might  have  proceeded  by  information  against 
the  company  had  they  run  trams  before  the  street  was  widened. 
He  thought  that  the  rule  should  be  made  absolute. 

Mr.  Justice  Phillimore  concurred. 

Mr.  Gordon,  on  behalf  of  the  claimant,  elected  to  have  the 
whole  verdict  quashed,  and  to  have  a  fresh  inquisition. 

Order  accordingly. 

LTLLEY    AND    LILLEY   AND    SKINNER,    LIMITED   V.   LONDON 
COUNTY   COUNCIL    SUPERINTENDING    ARCHITECT. 

Tribunal  of  Appeal. 

1906 -August.]  C"  EKtates  Gazette,"  August  4, 1906. 

Building    line — London   Building   Act — Superintending 
architect's  adoption  of  line. 

This  was  an  appeal  by  Mr.  Thomas  Lilley  and  Messrs.  Lilley 
and  Skinner,  Limited,  against  the  superintending  architect's 
adoption  of  the  genei-al  line  of  building  on  the  north  bide  of 
I'entonville  Road,  between  Southampton  Street  and  North 
Street. 

Mr.  Macmorran,  K.C.,  and  Mr.  Bethune  appeared  for  the  ap- 
pellants, and  Mr.  Horace  Avery,  K.C.,  and  Mr.  Moresby  White 
for  tho  London  County  Council. 

For  the  appellants  Mr.  Macmorran  said  the  line  bad  been  fixed 
by  the  superintending  aichitect  in  such  a  manner  that  it  went 
Tight  through  a  number  of  one-storey  shops,  which  were  between 
the  line  and  the  Pentonville  Road.  The  buildings  belonging  to 
the  appellants  consisted  of  a  block  between  Winchester  Street 
«nd  Southampton  Street,  and  counsel  pointed  out  that  the  superin- 
tending architect  had  absolutely  ignored  the  existing  one-storey 
l)uildings,  the  property  of  the  appellants,  and  others  which  also 
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existed  along  the  greater  part  of  the  street  on  either  side.  In 
doing  so  he  coJi tended  that  the  superintending  architect  wa& 
wrong  in  principle,  for  he  could  not  create  a  line  where  he  thought 
it  would  De  convenient,  but  must  be  guided  by  the  line  alieady 
in  existence. 

Mr.  Avory  iutimate.l  that  his  contention  was  that  the  superin- 
tending architect  could  not  take  these  <Hie-storey  sh(^  as  the 
building  line,  but  must  deal  with  the  line  of  main  buildings  which 
he  had  done  in  this  case. 

Mr.  Macmorran  said  there  was  no  reason  why  the  line  of  front- 
age should  not  consist  of  <»ie-storey  shops,  and  although  a  certifi- 
cate had  alrea«i  *  been  given  in  respect  of  180  and  182,  Pentonville 
Road,  in  that  case  the  certificate  was  given  at  the  request  of  the 
owners  and  did  not  bind  others. 

Mr.  Arthur  Sykes  said  the  one-storey  shops  which  came  for- 
ward fr;in  other  buildings  were  substantial  buildings  and  defined 
the  building  line.  It  would,  in  his  opinion,  be  absurd  to  fix  the 
building  line  behind  them. 

Mr.  Alex.  R.  Stenning  gave  similar  evdence. 

Mr.  Avory,  in  support  of  the  superintending  architect's  certifi- 
cate, contended  that  the  building  line  should  ignore  these  shops- 
and  rightly  so,  and  h^  pointed  out  that  a  number  of  them  were 
erected  upon  the  consent  of  the  late  Board  of  Works,  and  those 
erected  without  such  consent  were  presumably  so  erected  illegally. 
He  said  it  was  impossible  to  fix  a  ouilding  line  from  excrescences 
thrown  out  from  the  main  buildings  of  a  street,  otherwise  they 
might  have  a  building'  line  altered  by  buildings  thrown  up  in  the 
night.  The  failure  of  the  district  surveyor  to  report  a  case  of 
the  kind  might  also  create  a  new  building  line,  and  if  such 
buildings  were  to  be  recognised  the  liondon  County  Council  would 
want  to  keep  an  army  of  men  going;  about  London  constantly  on 
the  watch  to  prevent  such  things.  The  Act  meant  that  the  general 
line  of  building  was  the  line  of  the  main  building  and  not  the 
front  door  of  an  excrescence  of  this  kind.  This  was  an  important 
question  of  principle  and  he  did  not  know  whether  it  had  ever 
been  rair.?d  before  the  Court  so  dii\H;tly.  As  a  general  principle 
such  erections  as  these  one-storey  projections  ought  not  to  control 
the  general  building  line 

The  Tribunal  decided  to  vary  the  certificate  and  grant  the 
appt-ai,  the  County  Council  to  pay  £50  for  the  costs  of  the  appel- 
lants. 

Mr.  Moresby  White  asked  for  a  case  as  to  cost  and  building 
line  to  be  stated,  and  this  was  granted  subject  to  the  question  of 
law  at  issue  being  set  out. 

METROPOLITAN   RAILWAY  COMPANY  AND  OTHERS  V.  SUPER- 
INTENDING  ARCHITECT    (LONDON   COUNTY   COUNCIL). 

Tribunal  of  Appeal. 

1906— July  12.  Aui?ust  1.]  [**  Estates  Gazette,"  July  14.  August  4, 1906. 

Building:  line — Definition  of — Certificate  of  superintend- 
ing architect — Objection  to. 
In  this  case  the  Metropolitan  Railway  Company  and  others  ap- 

pealed  against  the  certificate  of  the  superintending  architect  of 


Digitized  by 


Google 


ARBITRATION    CASES.  379>  . 


the  London  County  Council  under  the  Metropolitan  Building  Act, 
dated  June  11,  1906,  defining  the  general  line  of  buildings  on  the- 
south-east  side  of  Euston  Road,  Marylebone,  between  Cleveland 
Street  and  Bolsover  Street ;  and  on  the  western  side  of  Cleveland 
Street   between   Euston  Road   and   Buckingham    Street. 

Mr.  Macmorran,  K.C.,  and  Mr.  Cunningham  Glen  appeared 
for  the  appellant  railway  company^  Mr.  Whateley  for  the  owners, 
of  386,  Euston  Road,  anci  Mr.  Ricketts  for  Messrs.  Watney,  Combe, 
and  Co.,  brewers  and  owners  of  the  Green  Man,  Euston  Road. 

Mr.  Horace  Avory,  K.C.,  and  Mr.  Moresby  White  appeared  for 
the  County  Council. 

Mr.  Macmorran  said  if  the  building  line  fixed  by  the  superin- 
tending architect  were  adhered  to  the  result  would  be  disastrous- 
to  the  properties.  It  would  absolutely  cut  through  several  of 
the  premises,  including  the  public-house  adjoining.  He  pointed 
out  that  the  superintending  architect  did  not  fix  the  building, 
line,  but  simply  defined  it,  and  he  had  to  ascertain  what  it  was 
before  defining  it.  It  had  been  determined  time  after  time,  right 
up  to  the  House  of  Lords,  that  in  ascertaining  the  line  the  archi- 
tect must  have  due  regard  to  the  line  of  buildingr.  already  exist- 
ing. That  tribunal  had  already  defined  the  building  line  in  the- 
Euston  Road  to  Tottenham  Court  Road  and  westward  to  South- 
ampton Street  in  1897,  and  the  natural  and  proper  line  of  front- 
age was  a  prolongation  of  this  line  between  Cleveland  Street  and 
Southampton  Street.  There  were  certain  buildings  in  a  section 
of  this  latter  line  which  stood  back,  but  this,  he  contended,  would 
not  admit  of  a  disregard  of  the  existing  buildings  in  the  other  part 
of  the  street. 

Mr.  Whateley,  for  the  owners  of  No.  386,  intimated  that  he 
should  be  able  to  prove  that  the  present  line  of  buildings  had 
been  in  existence  for  over  forty  years  and  he  would  produce  a  lease 
dated  1864,  which  showed  that  the  buildings  came  out  farther  even 
than  to-day  or  further  than  in  1840.  Looking  at  these  facts  it 
was  impossible  to  say,  as  the  superintending  architect  now  did, 
that  the  building  line  was  to  be  set  back  as  indicated  in  his  certi- 
ficate and  that,  simply  because  some  of  the  buildings  had  not 
been  brought  forward  by  their  owners,  all  the  rest  were  to  suffer. 
He  suggested  that  the  building  line  already  defined  by  the  Tri- 
bunal in  the  other  portion  of  the  road  was  the  correct  one. 

For  the  appellants  Mr.  Macmorran  called  Mr.  Matthew  Garbutt, 
who  gave  evidence  to  the  effect  that  the  houses  between  Tottenham 
Court  Road  and  Cleveland  Street,  on  the  north,  came  up  to  the 
pavement,  and,  with  few  exceptions,  the  same  line  was  held  on 
the  south  side.  There  were  certain  houses  set  back  between 
Bolsovor  Street  and  Southampton  Street,  but  in  his  opinion  the 
building  line  was  the  same  as  in  the  other  portion  of  the  street 
from  Tottenham  Court  Road,  up  to  the  pavement.  If  the  super- 
intending architect's  certificate  were  adhered  to  it  would  mean 
that  the  building  line  would  cut  through  part  of  379,  Cleveland 
Street,  a  three-storey  building,  also  adjoining  premises  of  one 
storey,  and  into  a  corner  building  of  three  storeys  near  the  public- 
house.  From  381,  looking  eastward,  the  line  of  shops  came  up- 
to  the  pavement  and  nothing  could  be  seen  of  the  superintending^ 
architect's  suggested   line.     Tn  his  opinion  the  line  which   had 
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been  fixed  ignored  the  existing  premises  of  the  railway  company 
and  the  already  existing  bailing  line. 

Cross-examined :  There  was  a  plate  up  calling  this  part  of  the 
street,  right  up  to  Bolsover  Street,  Euston  Road.  The  public 
hou«e  had  always  been  called  383,  Euston  Road,  and  the  houses 
adjoining  had  also  been  called  Euston  Road.  Witness  was  not 
.aware  that  the  whole  of  the  two-storey  b.  tiding,  381,  was  erected  • 
upon  consent  given  by  the  old  Metropolitan  Board  of  Works  in 
1864.  Neither  was  he  aware  that  387  was  erected  under  a  similar 
consent  given  in  May,  3867.  With  reference  to  the  one-storey  por- 
tion of  the  Green  Man,  personally  he  did  not  know  that  this 
was  erected  under  con£4:nt  in  1874,  but  he  saw  from  the  plan  that 
land  was  given  up  and  that  there  was  a  set  back,  presumably  for 
the  consent.  Most  of  the  shop  fronts  which  came  up  to  the  pave, 
jnent  in  Bolsover  Road  were  one-storey  buildings 

Other  evidence  for  the  appellants  was  given  by  Mr.  Alex.  R. 
■Stenning  Mr.  Roland  Plumbe,  and  Mr.  W.  Vining. 

For  the  respondents,  Mr.  A  very  called  Mr.  Frederick  Lan- 
caster, chief  building  clerk  for  the  London  County  Council,  who 
produced  the  confients  given  by  the  old  Board  of  Works  in  1864 
And  since,  under  which  premises  iji  question  were  elected.  These 
specified  that  the  buldings  could  not  be  altered  or  rebuilt  without 
the  consent  of  the  Board  of  Works. 

Mr.  Avory,  for  the  respondents,  said  that  it  was  a  well-known 
principle  that  the  superintending  architect  had  to  define  the  build- 
ing line,  but  the  appellants  wished  to  extend  that  into  the 
argument  that  supposing  there  was  a  building  line  in  any  street 
it  could  not  be  upheld  if  it  cut  through  any  property.  His 
•answer  to  that  was  that  the  Tribunal  had  already  made  building 
lines  which  cut  through  existing  property,  and  had  even  done  so 
in  the  line  from  Southampton  Street  or  Tottenham  Court  Road. 
As  to  some  of  the  buildings  in  this  section  of  the  street  which 
were  in  advance  of  the  line  laid  down  by  the  superintending 
architect,  they  were  either  there  unlawfully,  having  regard  to 
the  Act  of  17otf.  or  they  were  there  in  the  sense  that  they  had 
"been  erected  under  the  specific  consent  of  the  Metropolitan  Board 
t>f  Works,  and  they  said  that  this  was  conclusive  evidence  that 
at  the  time  they  were  erected  they  were  in  front  of  the  general 
"building  line,  hence  the  necessity  for  obtaining  such  consent.  The 
Act  of  1862,  which  repealed  the  old  Act,  did  not  create  a  new 
building  line,  neither  did  the  consent  of  the  Board  of  Works  to 
ullow  certain  buildings  to  come  forward  beyond  the  building  line 
prove  that  the  extent  to  which  they  were  thus  brought  forward 
was  the  correct  building  line.  If  a  build injj  was  unlawfully  erec- 
ted he  thought  the  Tribunal  ought  not  to  take  it  into  considera- 
tion in  deeding  the  building  Tine  and  he  submitted  that  the 
Tribunal  should  not  take  into  account  these  small  one-storied 
•structures  or  the  premises  for  which  consent  had  been  given,  in 
which  case  the  line  set  out  by  the  superintending  architect  was 
correct.  The  fact  that  such  a  line  might  ^o  through  an  existincj 
"building  should  not  affect  the  Tribunal's  iudgment,  for  in  such 
a  case  when  the  owner  desired  to  rebuild  he  would  set  back  and 
the  County  Council  were  bound  to  pay  him  compensation. 

Mr.  Macmorran  said  his  contention  was  that  the  su|x»rin tending 
architect  had  ignored  the  whole  of  the  existing  buildings  in  the 
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stroet  and  had  not  considered  them  at  all.  The  Tribunal  had 
no  jurisdiction  over  the  consents  given  by  the  old  Board  of  Works, 
nor  whether  the  property  was  erected  legally  or  otherwise.  They 
had  to  determine  where  and  what  the  building  line  was,  having  due- 
regard  for  existing  buildings.  As  they  had  heard  from  Mr.  Stem* 
ning,  one  of  the  houses  at  preeent  existing  and  on  the  line  which 
appellants  claimed  was  the  correct  one,  had  been  in  existence 
for  over  one  hundred  years,  and  the  architect's  line  went  right 
through  it,  was  it  to  be  now  contended  that  that  building  waa 
not  within  the  building  line  when  it  was  erected  ?  In  dealing  with 
the  question  the  Tribunal  must  take  into  consideration  all  Duild- 
ings  whatever  their  size. 

Mr.  Whately  and  Mr.  Ricketts  also  addressed  the  Court,  con- 
tending that  the  real  building  line  was  a  continuation  of  that 
already  set  out  in  tho  previous  award  of  the  Tribunal  in  respect 
to  other  portions  of  the  Euston  Road. 

The  Iribunal  decided  to  vary  the  line  of  the  superintending; 
architect  as  shown  on  the  certificate  both  on  the  south-east  side  of 
Euston  Road  between  Tottenham  Court  Road  and  Bolsover  Street,, 
and  also  that  on  the  western  portion  of  the  Euston  Road  as  indica- 
ted in  tJie  plan  presented  on  appeal. 

The  result  of  the  judgment  was  to  grant  the  appeal. 

Mr.  Horace  Avory  contended  that  the  Tribunal  had  no  power 
to  award  costs  against  the  London  County  Council.  The  Council 
were  in  no  sense  parties  to  the  case.  They  simply  appeared  there 
to  assist  the  Tribunal  to  uphold  the  decision  of  the  superintend- 
ing architect,  who  was  a  judicial  officer,  against  whose  decisions 
the  London  County  Council  had  no  appeal,  and  they  were  not  par- 
ties to  the  appeal  in  the  sense  that  they  were  in  any  way  liable 
for  costs. 

Mr.  Macmorran  said  the  Tribunal  had  in  a  previous  instance 
awarded  lOgs.  costs,  and  the  Council  by  appearing  to  support  the 
superintending  architect  were  parties  to  the  proceedings. 

The  Chairman  said  they  had  decided  to  give  costs,  but  they 
would  be  willing  to  state  a  case  if  necessary. 

The  Tribunal  awarded  £60  costs  to  the  railway  company  and 
£50  to  the  other  appellants. 


WROUGHTON      V.     THRAPSTON     UNION     ASSESSMENT     COM- 
MITTEE. 

Thrapston  Justices. 

1906— July  24.]  ["  Estates  Gazette,"  August  i  1906. 

Sating — ALSsessment — Shooting  rights. 

This  was  an  appeal  against  an  assessment  of  shooting  rights 
in  the  parish  of  Brigstock,  which  were  now  rated  at  £126  lis.  4d. , 
or  Is.  9d.  in  the  pound.  The  owner  of  the  land  was  Lord  Barnard 
and  the  agent  for  the  estate  Captain  E.  C.  Sowerby. 

Mr.  G.  Hunnybun  appeared  for  the  Assessment  Committee  of 
the  Thrapston  Union  ;  and  Mr.  J.  F.  Stops  was  for  the  appellant. 

Mr.  Stops  explained  that  the  land  over  which  Mr.  Wroughton 
had  the  right  of  shooting  comprised  3,600  acres,  2,627  of  which 
were  in  Brigstock  and  1,083  in  Sudborough,  but  the  latter  portion^ 
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the  rating  of  wHich  was  not  appealed  against,  was  the  more 
valuable.  When  the  rights  were  let  for  £200  a  year  to  Mr. 
Wroughton  it  was  understood  that  £100  wa«  for  Sudborough  House 
and  £100  for  the  shooting.  Was  it  a  fair  rateable  value  to  assess 
the  Brigstock  portion  at  £126,  irrespective  of  Sudborough,  which 
was  assessed  at  £53  15s.  6d.  ?  The  proper  proportion,  he  claimed, 
would  be  £60  for  the  latter  and  £40  for  Brigstock.  The  value  of 
land,  he  argued  for  sporting  purposes  should  be  taken  in  Its 
natural  and  unimproved  state.  Taking  the  quantity  of  game  shot, 
Mr.  Stops  quoted  figures  showing  that  it  would  not  amount  in 
actual  value  to  £20  a  year. 

Captain  Sowerby,  of  Sudborough,  Thrapston,  gave  particulars 
relating  to  the  letting  of  the  rights  by  verbal  agreement  to  Mr. 
"Wroughton.  Of  the  land  in  the  Brigstock  portion  3i  acres  were 
wood,  115  arable,  and  2,408  grass  ;  in  Sudbcwiough,  162  acres  were 
wood,  653^  grass,  and  265  arable.  Witness  said  they  were  quite 
prepared  to  pay  the  ass^essment  on  the  scale  of  £60  for  Sudborough 
•And  £40  for  Brigstock.  Taking  an  average  number  of  years 
they  would  not  get  more  than  £40  a  year  for  the  shooting  as  a 
-separate  hereditament. 

Mr.  Hnnnybun,  for  the  Assessment  Committee,  said  the  real 
issue  was  :  What  would  be  the  value  of  the  shooting  independent 
of  Sudborough  House  on  that  portion  ?  The  sole  issue  was  what 
would  be  the  value  of  the  shooting  if  it  were  placed  in  the  maxket. 
The  actual  amount  of  rent  paid  was  not  coaiclusive  for  the  pur- 
poses of  assessment,  and  he  would  bring  evidence  to  show  that 
the  rating  of  £120  per  annum — Is.  per  acre — for  three  square  miles 
was  not  excessive.  I'here  was  an  immense  demand  for  shooting 
at  the  present  time,  and  the  fact  that  there  was  not  much  game 
shot  on  the  land  was  no  answer. 

Mr.  B.  Hutchinson  was  of  opinion  that  Brigstock  Park  was  not 
overrated  at  Is.  per  acre.  He  would  undertake  to  find  a  tenant 
for  the  rights  who  would  be  quite  willing  to  pay  Is.  per 
acre  on  a  five  years'  lease. 

The  Bench  decided  by  a  majority  that  the  shooting  at  Brigstock 
should  be  assessed  at  £80  instead  of  £126  lis.  4d. 


BETHELL   V.    ILFORD   GAS   COMPANY. 

Mr.  Muir  Mackenzie,  Official  Referee. 

1906— August]  ["  Estates  Gazette,"  August  11, 1900. 

^Compensation — Claim    for   damaf][e   by   flooding   caused 
through  negligence. 

This  was  a  claim  by  Mr.  Alfred  Bethell,  surveyor,  against 
the  Ilford  Gas  Company  for  compensation  for  damage  caused  by 
the  flooding  of  his  property  at  Little  Ilford  in  June,  1903. 

Mr.  Rudolph  Moritz  (instructed  by  Messrs.  A.  M.  M.  Forbes 
and  Hatten)  represented  plaintiff ;  and  Mr.  Slyvain  Myer  and 
Mr.  R.  Storry  Deans  (instructed  by  Messrs.  Tyler  and  Vaughan- 
Roderick)  appeared  on  behalf  of  the  defendant  company. 

The  plaintiff  claimed  £4,167  as  damages  for  injury  to  his 
property  in  consequence  of  flooding,  which  he  attributed  to 
the  negligence  of  the  defendant  company's  employees. 
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Defendants  denied  the  negligence  and  the  damage,  and  in  the 
Alternative  paid  £9  into  Court  with  a  denial  of  liability.  On 
March  7  last,  the  defendants  admitted  a  certain  liability,  and 
■tm  order  was  made  for  the  official  referee  to  try  the  action.  The 
plaintiff  alleged  two  principal  matters  :  Firstly,  the  closing  of 
the  Aldersbrook,  by  which  an  accumulation  of  water  came  on  to 
the  defendant  company's  premises,  and  secondly,  the  insufficient 
restoration  of  a  wall  after  some  gas  mains  had  been  laid. 
It  was  alleged  that  these  matters  caused  an  influx  of  water  on  to 
the  plaintiff's  premises  which  would  not  have  occurred  but  for 
the  defendants'  negligence.  It  was  to  be  taken  for  the  purpose 
of  the  trial  that  the  admission  of  liability  meant  that  for  any 
damage  attributable  to  the  matters  alleged  in  the  statement 
of  claim  as  negligence  the  defendants  were  liable. 

The  Official  Referee  found  that  the  influx  of  water  into  the 
plaintiff's  houses  and  on  to  his  land  was  due  to  the  water  which 
escaped  through  the  defendants'  premises,  owing  to  the  negligence 
which  they  had  admitted. 

It  was  alleged  that  the  result  of  the  flooding  was  to  render  the 
plaintiff's  property  for  the  time  unfit  for  habitation.  Notices 
were  served  by  the  sanitary  authority  stating  that  the  accumula- 
tion of  water  in  the  houses  had  caused  a  nuisance,  and  threaten- 
ing to  close  the  houses  as  unfit  for  habitation  unless  steps  were 
taken  to  remove  the  insanitary  conditions. 

The  sending  of  these  notices  the  Official  Referee  had  found  to 
be  justified. 

Some  of  the  occupying  tenants  left  at  once,  and  precipitately. 
Repairs  and  cleaning  had  to  be  done,  and  steps  were  taken  to 
get  rid  of  the  damage.  The  property  in  question  comprised 
several  houses.  Firstly,  there  was  2,  Barrington  Road.  There 
the  plaintiff  was  owner  in  fee,  subject  to  a  twenty-one  years' 
lease.  Secondly,  there  was  vacant  land,  part  of  the  plaintiff's 
building  estate,  in  which  plaintiff  was  owned  in  fee.  Thirdly,  of 
12  to  22,  Barrington  Road,  even  numbers,  and  24,  Gainsborough 
Avenue,  of  which  the  j>laintiff  was  owner  in  fee,  subject  to  lease, 
at  ground  rents ;  of  3  to  9,  Barrington  Road ;  88,  Landseer 
Avenue  and  24,  Gainsborough  Avenue,  of  which,  as  well  as  12-22, 
Barrington  Road,  plaintiff  was  mortgagee.  All  these  houses  at 
the  time  of  the  flood  were  let,  except  12-14,  and  7,  Barrington 
Road,  and  the  top  flat  of  88,  Landseer  Avenue.  The  tenants 
of  some  of  the  houses  quitted  at  once. 

The  plaintiff's  claim  was  made  under  four  different  heads. 
Firstly,  for  the  repaiiis  which  he  was  under  the  necessity  of 
doing.  Secondly,  for  the  loss  of  the  rent  which  ensued  by  reason 
of  the  tenants  leaving,  and  so  by  reason  of  the  difficulty  of 
lettincj.  Thirdly,  by  depreciation  of  and  expense  of  the  unoccu- 
pied land  ;  and,  fourthly,  depreciation  of  his  mortgage  security. 

The  Referee  held  that  with  regard  to  2,  Barrington  Road 
plaintiff  could  not  maintain  any  claim  for  damages.  If  he  was 
wrong  in  this  conclusion  in  law,  he  found  that  the  repairs 
immediately  attributable  to  the  flood  cost  16s.  4d.  With  retjard 
to  the  vacant  land  adjoining  Barrington  Road.  This  formed 
part  of  a  building  estate  on  which  £5,000  had  been  expended  in 
road-making   and   drainage.     At   the   end   of   the  year   plaintiff 
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spent  £4  lOs.  6d.  upon  the  hard-oare  trenches  which  connected 
the  surface  drain.  A  buildin<g  scheme  had  been  prepared  before 
the  floods.  Plaintiff  claimed  £1  per  square  foot  depreciation, 
but  that  was  not  a  true  test.  It  was  urged  the  land  was  unfit 
for  building.  He  could  not,  however,  find  that  any  damage  had 
been  suffered  by  the  plaintiff  in  respect  of  which  he  was  entitled 
to  pecuniary  compensation-  Prejudice  caused  by  the  flood  he 
could  not  regard.  Nor  could  he  find  that  plaintiff  was  entitled 
to  £4  10s.  6d.  for  renewing  the  hard-core  trenches. 

With  regard  to  loss  of  rental,  he  could  not  say  that  the  flood 
was  the  cause  of  the  properties  remaining  unlet  longer  than 
others.  He  found  the  loos  of  rent  to  work  out  at  £49  7s.  6d., 
from  which  he  deducted  £1  Ss.  2d.  for  rates,  repairs,  etc.,  leav- 
ing a  balance  of  £33  2s.  4d.  for  loss  of  rental.  As  regarded 
repairs,  there  was,  generally  speaking,  -an  increase  in  the 
plaintiff's  obligation  to  repair,  in  particular  24,  Gainsborough 
Avenue.  He  could  not  allow  plaintiff  to  recover  from  the  defen- 
dant company  any  cost  of  what  were  ordinary  repairs,  such  as 
he  would  have  had  in  any  case  to  incur,  but  he  must  allow  a 
fair  0um  as  legitimately  attributable  to  the  exceptional  inunda- 
tion. Mr.  Bethell  put  the  repairs  directly  due  to  the  flood  at 
£65.  He  could  not  quite  allow  that,  but  would  allow  the  sum 
of  £65.  With  regard  to  depreciation  of  securities,  he  could  find 
none.  The  houses  were  as  suitable  for  occupation  as  they  would 
have  been  if  the  flood  had  not  occurred. 

His  award  was  therefore  £88  2s.  4d.,  but  as  £0  had  been 
paid  into  Court,  he  granted  plaintiff  jud^ent  for  £79  28.  4d. 

As  regarded  costs,  he  ordered  that  the  plaintiff's  costs  be 
taxed,  and  that  the  defendant  company  pay  three-fourths  of 
them. 

The  witnesses  called  for  the  plaintiff  were  :  Mr.  Alfred  Bethell, 
Mr.  R.  Banks  Martin,  Mr.  H.  Banks,  sanitary  inspector;  and 
several  tenants.  The  witnesses  for  the  defence  were :  Mr.  Bell, 
farm  bailiff ;  Mr.  Alfred  Carter,  marsh  bailiff  to  Dagenham  Oom- 
missi oners  of  Sewere  ;  Mr.  A.  A.  Johnson,  engineer  to  the  Ilford 
Gas  Comx>any,  and  Mr.  A.  Farquhar,  his  assistant ;  Mr.  Alex.  R. 
Stennin^,  Mr.  A.  E.  Christy,  Mr.  Geo.  E.  Nye,  Mr.  Douglas 
Young,  Mr.  W.  B.  Bryan,  engineer  to  the  Metropolitan  Water 
Board,  Mr.  E.  C.  Burstall,  Mr.  Stilwell,  builder,  Mr.  Gooding, 
estate  agent,  and  several  tenants. 


LOWE   V.    DORLING. 

Court  of  Appeal — The  Master  of  the  Rolls  and  Lords 
Justices  Fletcher  Moulton  and  Farwell. 

190e— August  7.]  ["  Estates  Gazette,"  August  11, 1906. 

Lodgfer   and   tenant — Distress    on   lodger's    goods  after 
notice  under  Lodgers'  Goods  Protection  Act,  s.  1. 

This  was  the  defendant's  appeal  from  a  judgment  of  the 
Divisional  Court  (EstatIgs  Gazette,  June  24,  1905),  and  "Digest 
of  Caaes,"  1906),  p.  302). 
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The  point  to  be  decided  in  the  ca&e  was  the  liability  of  a  bailiff 
to  an  action  for  damages  for  distress  on  a  lodger's  goods  after 
he  had  been  served  with  notice  under  section  1  of  the  Lodjjers* 
Goods  Protection  Act,  1871.  The  Divisional  Court  held  that  an 
action  for  damages  for  ille^l  distress  would  lie  against  the 
bailiff  under  section  2  of  the  Act,  and  they  entered  judgment 
for  the  plaintiff.     Hence  the  present  appeal. 

Mr.  C.  E.  Jones  and  Mr.  R.  Walker  appeared  for  the  appel- 
lant, and  Mr.  Clavell  Salter.  K.C.,  and  Mr.  Schwabe  repre- 
sented the  respondent. 

The  Court  dismissed  the  appeal,  the  Master  of  the  Rolls 
being  the  dissenting  member  of  the  Oourt. 

Lord  Justice  Farwell  said  he  was  of  opinion  that  the  ^©cision 
of  the  Divisional  Court  was  correct. 

Lord  Justice  Fletcher  Moulton  concurred. 


THOMPSON   V.  THE  WESTMINSTER   CONTRACT   CORPORATION 
AND   OTHERS. 

King's    Bench    Division — Mr.   Justice   Darling    and    a 
common  jury, 

1906— Auiru8t  3.]  ["  Estates  Gazette,"  August  11, 1906. 

Quantity  surveyor — Claim  for  fees — Question  of  retainer. 

This  was  a  claim  by  a  quantity  surveyor  for  fees. 

Mr.  F.  Lowe,  K.C.,  and  Mr.  A&hton  Cross  appeared  for  the 
plaintiff ;  Mr.  Turrell  for  the  defendant  Corporation ;  and  Mr. 
Ashton  for  the  defendant  D'Oyley. 

Mr.  Lowe  stated  that  the  action-,  as  originally  brought  by  the 
plaintiff,  Mr.  Wm.  Thompson,  a  quantity  surveyor,  was  against 
three  defendants,  the  Corporation,  Mr.  Jas.  D'Oyley,  an  archi- 
tect, and  Sir  Wm.  Earle.  It  had,  however,  been  arranged  that 
Mr.  D'Oyley  should  be  struck  out  on  certain  terms  which  had 
been  aerreed  upon.  He  said  the  action  was  brought  by  the 
plaintiff  to  recover  £376  15s.  for  work  and  labour  done  in  pre- 
paring bills  of  quantities  in  respect  of  a  large  block  of  buildings 
it  was  proposed  to  erect  on  p&rt  of  the  Duke  of  Bedford's  estate 
in  Russell  Street,  Covent  Gfarden.  The  defendant  Corjwration 
was  to  finance  the  project.  Sir  William  Earle  was  a  clergyman 
and  a  bankrupt.  The  only  question  the  jury  had  to  try  was 
whether  the  work  was  done  on  the  joint  order  of  the  Corporation 
and  Sir  William  Earle  or  whether  Sir  William  was  the  only 
person  liable  to  the  plaintiff.  He  thought  it  would  be  estab- 
lished beyond  dispute  that  the  work  was  done  at  the  request 
of  the  Corporation,  and  that  on  their  instructions,  Mr.  D'Oyley, 
in  his  capacity  as  the  Corporatidin's  architect,  instructed  the 
plaintiff  to  do  the  work.  He  should  establish,  he  thought  be- 
yond dispute,  that  Mr.  D'Oyley  was  the  architect  of  the  Cor- 
poration, and  that  the  plaintiff  was  instructed  to  prepare  the 
quantities  to  the  knowledge  of  the  Corporation. 

Mr.  Wm.  Thompson  gave  evidence  to  the  effect  that  Mr. 
D  Oyley  told  him  that  the  work  was  to  be  charged  against  both 
the  Corporation  and   Sir  William   Earle. 

26 
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Sir  William  Earle  said  he  understood  that  the  terms  upon 
which  the  quantitj  surveyor  was  to  be  employed  was  no  cure 
no  pay. 

Cross-examined :  He  gave  Mr.  D'Oyley  no  authority  to  engage 
plaintiff,  except  on  the  system  of  "no  cure,  no  pay." 

Mr.  Turrell,  for  the  Corporation,  submitted  chat  there  was  no 
evidence  that  the  Corporation  had  anything  to  do  with  the  en- 
gagement of  the  plaintiff  to  take  out  the  quantities. 

Mr.  Jaa.  D'Oyley,  an  architect,  gave  evidence  to  the  effect  that 
he  was  given  express  authority  by  Sir  William  Earle  to  employ 
a  quantity  surveyor, .  and  he  saw  plaintiff  «nd  instructed  him  to 
take  out  the  quantities  for  Sir  William.  He  had  always  looked 
on  Sir  William  as  his  client. 

Mr.  Hy.  Allbntt,  the  managing  director  of  the  Corporation, 
said  he  had  never  given  Qny  instmctions  to  employ  the  plaintiff 
to  take  oat  the  quantities. 

The  jury  returned  a  verdict  for  the  defendant  Corporation,  and 
judgment  was  entered  accordingly. 


HAWKES  V.   SMITH  AND  ANOTHER- 

King's  Bench  Division — Mr.  Justice  Lanrance. 

19OS-AQcrii0t  7.]  r  Estates  Gazette,"  August  11, 190a 

Landlord  and  tenant — Lease  and  sab-lease — Claim  for 
recovery  of  possession — Demand  of  rent  on  Sunday — 
Validity  of  demand. 

This  was  an  action  to  recover  possession  of  12,  Granville 
Square,  of  w]ii<^  the  defendant  Smith  was  a  sub-tenant  of  a  Mr. 
Barker,  the  ori^^nal  lessee  and  the  second  defendant. 

Mr.  Clayton  appeared  for  the  plaintiff,  Mrs.  H<awkes,  and  the 
defendant  Smith  was  represented  by  Mr.  Jervis. 

Mr.  Clayton  said  the  house  was  let  to  Mr.  Barker,  who  had 
sub-let  to  the  defendant  Smith,  and  he  had  filled  the  house  with 
lodger,  but  Mrs.  Hawkes  was  unable  to  recover  any  rent. 
Both  the  March  and  June  quarters  were  in  arrear,  and  accord- 
ingly the  rent  was  demanded  on  June  24,  and  not  being  satisfied 
the  writ  in  the  action  was  issued*  June  24  being  a  Sunday  the 
rent  was  demanded  in  the  old-fashicmed  way — at  or  before  sun- 
set. The  defence  was  that  it  being  on  a  Sunday  the  demand 
was  invalid 

Mr.  Geo.  Mills,  an  auctioneer's  clerk,  was  called  on  behalf 
of  the  plaintiff  as  the  attesting  witness  of  Barker's  signature 
to  the  lease. 

Mr.  Fredk.  Arthur  Leven  proved  making  the  demand  for  the 
rent  at  8.15  on  Sunday  evening,  June  24  last.  Sunset  on  that 
date  was  8.10  p.m. 

Cross-examined:  Witness  said  it  was  not  7  p^m.,  but  the 
time  he  had  stated,  when  he  demanded  the  rent,  and  the  church 
bells  were  not  rin^ng  at  the  time.  He  acted  for  the  solicitors 
upon  the  written  authority  of  Mrs.  Hawkes. 
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Mr.  Jervis,  for  the  defence,  said  his  submission  was  that  the 
miction  failed  from  irregularity.  The  demand  for  rent  was  a  step 
in  the  action,  and  as  the  Judicature  Act  gave  the  wliole  of  the 
next  day  in  which  the  demand  oould  bo  made,  the  plaintiff  had 
acted  illegally,  and  was  estopped  by  the  Act  of  Charles  11.  What 
lie  claim^  was  that  the  demand  for  rent  was  the  beginning  of 
•a  judicial  action,  and  under  the  Sunday  Observance  Act  of 
Charles  II.  the  plaintiff  had  acted  illegally. 

Mr.  Clayton  submitted  that  the  first  step  in  the  action  was  the 
issue  of  the  writ,  and  that  plaintiff  had  a  *^hority  for  what  was 
•done  under   the   decision   of  Chief   Justice   Tindall. 

Judgment   for  plaintiff.* 


!BARRETT   BROTHERS  AND  OTHERS  V.    MIDDLESEX   COUNTY 

COUNCIL. 

Mr.  Daniel  Watney,  P.P.S.I.,  Sole  Arbitrator. 

1906— July  27,  Auffust]  V*  Estates  Gazette,"  August  4, 11, 1906. 

•Compensation — Acquisition    of    forecourt    for    tramway 

purposes — Depreciation  and  disturbance. 
BARREirra  case. 

This  was  a  claim  for  compensation  by  Messrs.  Barrett  Bros., 
4>u tellers,  of  15,  High  Road,  Willesden,  for  the  loss  of  their 
-forecourt,  which  the  Middlesex  County  Council  were  taking  for 
the  purposes  of  their  tramways. 

Mr.  Hutchinson  appeared  for  the  claimants,  and  the  County 
•Council  were  represented  by  Mr.  Harper. 

From  the  opening  statement  of  counsel,  it  appeared  that 
Messrs.  Birrett  Bros,  were  butchers,  and  the  effect  of  the  County 
Council  taking  a  strip  of  land  from  the  front  of  their  premises 
-would  do  away  with  the  claimants*  forecourt,  where  benches  were 
placed  and  meat  exposed  for  sale,  eepecially  on  Fridays  and 
Saturdays.  Up  to  1896  the  business  was  owned  by  a  Mr.  French, 
who  carried  on  what  is  known  as  a  family  trade.  In  this  year 
Messrs.  Barrett  took  on  the  business  and  combined  a  family 
trade  with  a  cash  trade.  For  family  trade  the  meat  had  to  be 
best  quality,  whilst  the  cash  trade  was  made  up  of  pieces  that 
-could  not  be  disposed  of  in  the  other  portion  of  the  business. 
The  cash  trade  was  done  outside  the  shop  premises  on  the  fore- 
court, buyers  preferring  to  see  all  the  meat  and  pick  from  it. 
The  taking  of  the  strip  would  compel  the  trade  to  be  carried 
on  within  the  shop  to  its  great  detriment. 

Evidence  in  support  wn^  given  by  Mr     Barrett,   one    of  the 
^claimants.     He  estimated  the  loss  on  trade  during  the   altera* 
tions,  etc.,  at  £250. 

Mr.  Alderman  Redman,  president  if  the  Butchers'  Association, 
gave  evidence  as  to  the  necessity  of  a  family  and  cash  trade 
being  conducted  conjointly,   and  said  the  doin?;   away  with    the 

'Messrs.  E.  and  ti.  Smith,  of  78,  Great  Qoeen  Street.  Lincoln's  Inn 
Fields,  referring  to  the  above  oase,  stated  in  case  of  any  misunder- 
standing that  no  member  of  their  nrm  was  the  actual  defendant,  but 
•as  a  matter  of  fact  they  were  retained  by  and  acted  for  the  plaintiff, 
■Mrs.  Hawkee. 
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forecourt  and  the  setting  back  of  the  piemisee  would  be  very 
injurious  to  the  claimaats'  business. 

^Mr.  Harry  Teverson  gave  similar  evidence.  Having  regard  to 
the  profits  shown  in  the  statement  of  aooounts,  he  estimated  the 
damage  to  the  trade  by  the  action  of  the  Council  in  taking 
this  land  at  £450. 

Mr.  Walter  S.  Smith  gave  evidence  as  to  the  preparation  of  the 
balance  sheet  of  the  business.  Extending  over  a  period  exceed- 
ing two  years  pi^evious  to  1904,  the  profits^  were  £528  per  annum. 

By  Mr.  Harper :  He  was  not  aware  that  a  balance  sheet  had 
been  furnished  the  Inland  Revenue,  showing  the  profits  at  a 
little  over  £300. 

Mr.  Howard  Chatfeild  Clarke  estimated  the  compensation  as- 
follows :  — 

Structural  alterations     £193 

Depreciation  of  lease,  £5  per  annum,  11  years,  at  £6  per 
cent „ - 39 

Fees  to  freeholder's  architect,  £5  5b.;  re-structural  altera- 
tions, £15  16s 21 

Disturbance  during  works  and  permasient  inconvenience 
through  decreasing  sise  of  parlour      250 

£603 

Mr.  Douglas  Young  gave  similar  figures.  He  also  thought  the 
setting  back  of  the  claimants'  shop  would  most  injuriously  affect 
them. 

Mr.  Harper,  for  the  County  Council,  oontemded  th!at  the 
amount  of  damage  and  inconvenience  would  be  reasonably  met 
by  the  payment,  say,  of  £150.     He  called 

Mr.  W.  B.  Harries,  who  estimated  that  to  set  back  the  front 
of  claimants'  shop  15in.   the  cost  would  be  £65. 

Mr.  John  George  Head's  valuation  was: — Estimated  cost  of 
alterations  to  shop  front,  £65 ;  compensation  for  inconvenience 
and  interference  with  the  business  by  alterations,  £25 ;  valae  of 
space  lost  per  annum,  £5  ;  eleven  years'  lease,  on  six  per  cent, 
table,  7.8,  £39;  compensation,  ten  per  cent.,  £4.     Total,  £133. 

Mr.  J.  J.  Done  estimated  the  depreciation  upon  the  same 
basis  as  did  Mr.  A.  Garrett. 

Mr.  C.  Hayley  Mason's  valuation  was: — Estimated  rental 
value  on  lease,  £100;  depreciation,  say,  five  per  cent.,  £5; 
103  years  unexpired  on  six  per  cent,  tables,  years'  purchase  7.7, 
£38 ;  inconvenience  during  construction  of  tramway  and  works,. 
£26;    works,    £65.    Total   £128. 

Mr.  Watney  awarded  £324. 


TYDD    AND    TWTFORD'S    AND    TAYLOR'S    OASES. 

In  these  cases  Mr.  G.  B.  Tydd  and  Mrs.  S.  H.  Twyford  claimed 
in  respect  of  a  strip  of  land  taken  from  the  front  of  Burwin,  a 
residence  situated  at  the  junction  of  High  Road.  Willesden,  and 
Park  Avenue,  they  being  trustees  under  the  will  of  the  late  Dr. 
Sydney  Hamilton  Taylor.  Mrs.  Jane  Taylor,  the  occupier  for  life, 
also  claimed  for  disturbance. 

The  witnesses  called  were  Mr.  Geo.  Head  and  Mr.  H.  Hayes,  for 
claimant ;  and  Mr.  J.  J.  Done  and  Mr.  G.  A.  Sexton. 

Mr  TVatney  awarded  the  trustees  £253  and  Mrs.  Taylor  £90. 
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DIACK'8    CASE. 

In  this  case  Dr.  P.  W.  Diack  claimed  in  respect  of  the  injurious 
affection  of  Jugland  Lodge,  Enfield,  and  in  addition  to  the 
claimant  himself,  Mr.  C.  M.  Cobb  and  Mr.  W.  H.  Elwell  gave 
evidence  on  his  behalf;  and  for  the  County  Council,  Mr.  W. 
Hurst  Flint,  Mr.  J.  J.  Bone  and  Mr.  C.  Hayley  Mason  gave 
evidence. 

The  award  in  this  case  was  £480. 


LLANDUDNO   URBAN   DISTRICT   COUNCIL  V.   OWEN. 

Llandudno  Justices. 

1006— August]  V*  EHtates  Gazette;*  August  11, 1906. 

Public  Health — Building  line — Alleged   contravention — 
Verandah — Nut  a  building — Public  Health  Act,  1888, 

8.3. 

In  this  case  Messrs.  Thomas  and  John  Ow^n,  builders,  were 
sammoned  for  a  contravention  of  the  buUding  bye-laws  formed 
oinder  the  Public  Health  Act,  1888. 

Mr.  Chamberlain  (Messrs.  Johnson  and  Chamberlain)  appeared 
for  the  defendants,  and  Mr.  ConoUy  for  the  Urban  Listrict  Coun- 
•cil. 

Mr.  Conolly  said  the  case  wae  taken  under  section  3  of  the 
Public  Health  Act,  1888,  which  laid  it  down  that  it  was  an 
^)ffe(nce  for  anyone  to  bring  forward  a  building  or  any  part 
thereof  beyond  the  front  main  wall  of  the  house  on  either  side, 
and  the  queatioin  for  the  magistrates  to  decide  was  whether  the 
•defendants,  in  erecting  a  verandah  to  a  house  in  Market  Place 
had  committed  an  offence  under  the  section.  The  plane  for  the 
verandah  had  been  submitted  to  the  Works  Committee.  If  it  was 
not  proposed  to  do  more  than  erect  a  verandah,  he  thought  he 
might  say  there  would  be  no  objection  on  the  part  of  the  public 
authority.  But  it  was  proposed  to  enclose  a  public  footpath  of 
52ft.  long  and  13ft.  Gin.  in  width  with  a  glass  screen  at  one 
end,  thereby  proposing  to  shut  off  the  public  from  a  privilege 
•enjoyed  for  many  years.  If  the  defendants  were  to  be  allowed  to  pu* 
in  a  glass  screen  at  the  end  it  seemed  to  him  there  was  no  reason 
why  they  should  not  jut  in  a  screen  at  the  other  ond,  thus  forming 
what  might  become  practically  a  new  shop  front,  bringing  the 
buildings  forward  in  front  of  the  other  buildings  in  the  street. 
One  of  the  objects  of  the  Act  was  1(.  preserve  uniformity  m  the 
line  of  buildings.  He  quoted  several  cases  decided  in  the  High 
Courts  as  to  what  constituted  the  bringing  forward  of  a  building* 
in  front  of  the  main  wall  of  the  buildiaa;  on  either  side. 

Evidence  having  been  given  bearing  out  counsel's  statement,  and 
after  hearing  arguments  and  evidence  on  behalf  of  the  de**endants 

The  Chairman  said  the  Justices  were  of  opinioai  that  the  veran- 
dah was  not  a  building  within  the  meaning  of  the  Act,  and  the 
•rase  would  be  dismissed,  without  costs. 
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LLANRWST   URBAN   DISTRICT   COUNCIL   V,    THOMAS. 

Llanrwst  Justices. 

UOe-AngiML]  [-  Estates  Gazette,'  Auifuat  11, 1900. 

Bating — General  district  rate — Demand  on  schoolmaster 
of  non-provided  school — Resident  in  school  house — 
Whether  residence  is  equivalent  to  occupation — ^Public 
Health  Act,  1875,  s.  211. 

In  this  case  the  Llanrwst  Urbaa  District  Council  summoned 
Thomas  Thomas,  schoolmaster  of  the  non-provided  school,  for  the- 
recovery  of  17s.  9d.,  being  the  amount  of  the  general  district  rate 
due  on  the  school  house  in  which  he  resided. 

Mr.  Arthur  Lloyd  Griffith  appeared  for  the  urban  authority, 
and  Mr.  A.  O.  Evans  for  the  defendant. 

Mr.  Griffith  stated  that  hitherto  the  rate  haa  been  paid  by^ 
the  rector,  but  when  the  last  demand  note  was  presented  to  him 
he  denied  liability,  and  said  that  it  was  the  County  Education  Ck)m- 
mittee  who  was  responsible.  The  secretaries  to  tne  Denbighshire 
Education  Committee  were  written  to,  and  they  also  denied  lia- 
bility. Therefore,  the  Urban  Council  had  decided  to  act  undo 
the  Public  Health  Act  of  1875.  According  to  section  211  of  that 
Act  they  were  empowered  to  rate  small  tenements,  and  section 
256  gave  them  power  to  rate  either  the  owner  or  the  occupier. 
They  had  adopted  the  latter  course. 

Mr.  T.  M.  Jones,  the  rate  collector,  stated  that  the  occupier 
of  the  school  house  was  now  assessed  for  the  general  district 
rate.  He  produced  the  rate  book.  The  amount  of  rate  due 
was  17s.  9d.  He  had  served  Mr.  Thomas  with  the  usual  demand 
note,  and  the  fourteen,  days*  final  notice  had  expired.  The  rate- 
able value  of  the  school  house  was  £8. 

Mr.  Thomas  Thomas,  the  defendant,  stated  that  he  had  an 
agreement  with  the  managers  previous  to  the  passing  of  the  Educa- 
tion Act  of  19M02.  By  that  agreement,  which  was  a  verbal  one, 
he  was  to  get  £120  a  year,  the  free  use  of  the  house,  rates  and 
taxes  paid.  The  first  demand  note  in  connection  with  the  house 
was  served  upon  him,  as  far  as  he  could  recollect,  in  May  thif> 
year.  That  was  for  a  rate  made  on  June  0,  1905.  It  had  taken 
the  local  authority  from  June  9  to  May  18  to  serve  liim.  He  denied 
that  he  was  the  occupier  of  the  house.  It  was  true  that  he  waf 
a  resident  there.  He  made  his  agreement  with  the  managers 
through  the  rector.  He  did  not  make  any  fresh  terms  with  the 
managers  after  the  Education  Act  came  mU>  operation.  If  he  was 
to  lose  his  situation  witness  would  have  to  give  up  possession  of 
the  house  the  same  day.  He  was  in  the  house  by  virtue  of  his 
situation  as  a  schoolmaster.  The  managers  were  his  masters  now, 
and  they  were  entitled,  if  they  thought  proper,  to  dismiss  him, 
and  demand  possession  of  the  house,  although  he  was  paid  by  the 
County  Education  Committee. 
The  Chairman  sail  the  case  failed. 
A  case  was  stated  in  view  of  an  appeal. 
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CORBETT   V.   LONDON   COUNTY  COUNCIL. 

Tribunal  of  Appeal — (London  Building  Act,  1894). 

1906-Auflru8t  2.]  r  Estates  Gazette,"  August  11, 1906. 

Building — New  street — ^Laying  out — Refusal  of  sanction 
of  County  Council. 

This  was  an  appeal  by  Mr.  A.  Cameron  Corbett,  M.P.,  against 
an  order  of  the  London  County  Council,  dated  June  10,  1906, 
refusing  to  sanction  the  formation  or  laying  out  of  new  streets 
for  carriage  traffic  upon  the  St.  German's  Estate,  Catford,  leading 
cut  of  the  south  side  of  Downhill  Road. 

Mr.  Cunningham  Glen  appeared  for  the  appellant,  and  Mr. 
W.  R.  Adkins,  M.P.,  i^presented  the  London  County  Council. 

Mr.  Gleu,  after  a  preliminary  objection  as  to  the  status  of  the 
London  County  Council,  which  was  over-ruled,  said  that  Mr.  Cor- 
bett  was  develc^ing  a  large  estate  at  Catford,  most  of  which  had 
been  laid  out  by  the  saijction  of  the  London  County  Council.  The 
streets  for  whicii  permission  was  now  susked  formed  the  concluding 
portion  of  the  estate,  and  the  ground  on  which  the  Council  had 
refused  to  sanction  the  plans  was  that  one  of  the  new  streets  would 
not  afford  direct  communication  between  two  other  streets  in  the 
same  property.  His  client  was  perfectly  prepared  to  meet  any 
reasonable  requirements  of  the  Council  in  the  matter. 

Mr.  Adkins  said  the  London  County  Council  desired  to  see 
that  the  estate  was  developed  in  such  a  way  that  the  public  were 
not  inconvenienced. 

Eventually  the  Chaiiman  stated  that  the  Court  would  allow  the 
appeal,  the  appellant  by  consent  undertaking  not  to  build  per- 
manently over  or  prevent  the  continuation  of  Ardock  Road  and 
Muirkirk  Road  up  to  the  boundary  of  the  Corbett  Estate  at  a 
point  to  be  indicated  on  a  plan  which  the  Tribunal  would  pre- 
pare, before  September  29,  1911,  the  form  of  the  undertaking,  if 
not  agreed  between  the  two  parties,  to  be  settled  by  the  Tribunal, 
and  the  London  County  C^juncil  to  be  at  liberty  to  apply  to  the 
Tribunal  before  the  expiration  of  five  years,  for  an  extension  of 
the  time. 


SATURLEY  V.   AITCHISON. 

Weston-super-Mare  County  Court — His  Honour  Judge 

Austin. 

1906— July  9.]  ["  Estates  Gazette,"  August  11, 1906. 

Commission — House  agent— Contract  for  sale  of  house  — 
Contract  not  completed — Disputed  instructions — Eight 
of  agent  to  commission. 

In  this  case  Mr.  C.  H.  Saturley,  auctioneer  and  house  agent, 
Weston-super-Mare,  brought  an  action  against  the  Misses  Cather- 
ine Rei/1  Aitchison  and  Isabelle  Vincent  Aitchison,  of  Chandos 
Lodge,  EUenborough  Park,  Weston,  the  claim  being  for  £35,  re- 
presenting commission  on  the  sale  of  Chandos  Lodge  for  £1,4CI0  to 
Mr.  Alexander  Hammett,  of  Taunton. 
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Mr.  F.  E.  Weatherly  (instructed  by  Mr.  G.  Duncan  Grey,  LL.D.) 
waa  for  the  plaintift,  and  Mr.  Beverly  R.  Vachell  (instructed 
by  Messrs.  Stoine,  King  and  Thomas,  of  Bath)  was  briefed  for  the 
diefence 

Mr.  Weaiherlj  said  his  client's  claim  was  for  £35,  representing 
the  usual  Weston-super-Mare  commission  of  2^  per  cent,  on  the 
sale  of  the  property.  Shortly  before  April  30  ot  the  present  year, 
Mr.  Saturley  became  aware  that  Chandos  Lodge  was  in  the 
market,  and  he  thereupon  sought  the  business.  On  April  30  he 
sent  his  clerk  to  the  residence  ;  the  clerk  was  shown  into  a  recep- 
tion room,  and  saw  a  lady  whom  he  believed  to  be  one  of  the 
Misses  Aitchison.  He  inquired  whether  she  would  instruct  Mr. 
Saturley  to  find  her  a  purchaser,  and  she  replied  '*  yes,"  at  the 
same  time  telling  him  that  the  house  was  in  the  hands  of  an- 
other agent,  but  that  they  had  not  yet  obtained  any  satisfactory 
offer.  I'he  clerk  thereupon  asked  if  he  might  take  down  par- 
ticulars, and  these  we'e  supplied  him,  showing  tnat  th-e  house 
was  to  be  sold  for  %  £1,500,  free  from  ground  rent,  or  £1,400  with 
a  ground  rent.  On  returning  to  Mr.  Saturiey's  office  the  clerk 
entered  the  particulars  which  had  been  given  him  into  the  regis- 
ter, and  put  his  initials  opposite,  in  order  to  indicate  that  the 
order  had  been  given  to  him  personally.  It  so  happened  that  at 
the  time  Mr.  Saturley  was  in  communication  with  a  Taunton 
gentleman,  a  Mr.  Hammett,  who  was  looking  for  a  house  in  Wes- 
ton, and  Mr.  Saturley  thereupon  wrote  informing  him  that  Chandoe 
Lodge  was  in  the  market.  Consequently  on  May  1,  Mr.  Hammett 
replied  stating  that  if  the  owners  would  ocHisider  an  offer  of 
£1,400  he  would  come  and  see  the  house.  On  receipt  of  the  letter 
Mr.  Saturley  sent  his  clerk  with  it  to  defendants,  where  he 
saw  the  lady  whom  he  had  seen  on  the  first  occasion  and  another 
lady,  whom  he  gathered  from  the  conversation  to  be  her  sister. 
He  read  the  letter  to  them,  and  on  something  being  said  as  to  the 
offer  standing  over  for  a  littlewhile  until  Mr.  Hammett  had 
seen  the  property,  it  was  arranged  that  the  offer  should  remain 
over  until  Saturday.  At  a  result,  on  May  3,  Mr.  Hammett  came 
up  from  Taunton  and  with  Mr.  Saturley  went  over  Chandos  Iiodge. 
Later  in  the  afternoon  Mr.  Hammett  again  saw  plaintiff  and 
agreed  to  purchase  at  £1,4>D,  and  thereupon  Mr.  Saturley  went 
and  saw  the  two  ladies,  who  signed  the  following  document,  dated 
May  3  : — "  We  agree  to  sell  to  your  client  Chandos  Lodge,  EUen- 
boroug:h  Park,  at  the  price  of  £1,400,  free  from  ground  rent,  and 
including  all  fixtures  and  fittings,  the  purchase  to  be  completed 
on  June  11. — Catherine  Reid  Aitchison,*  Isabelle  Vincent  Aitchi- 
son." Subsequently  notification  of  the  agreement  was  made  by 
Messrs.  Saturley  to  the  Misses  Aitchison's  solicitors,  Messrs. 
Stone,  King  and  Co.,  of  Bath,  who,  in  reply,  stated  that  they 
considered  the  contract  invalid  because  the  name  of  the  purchaser 
had  not  been  entered,  and  that  they  should  advise  the  Misses 
Aitchison  to  repudiate  it.  Mr.  Hammett  had  wished  the  purchase 
carried  out  as  privately  as  possible,  and  Mr.  Saturley  mentioned 
this  fact  when  the  agreement  was  signed.  Despite  the  name  of 
Mr.  Hammett  not  appearing  on  the  agreement  Mr.  Saturley 
had  distinctly  told  them  the  name  of  the  purchaser. 

Mr.  Vachell  added  that  Mr.  Hammett  had  subsequently  aban- 
doned his  contract  and  that  Mr.  Saturley  claimed  his  commission. 
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Mr.  Weatherly,  proceeding,  read  letters  received  from  Messrs. 
Stone,  King  and  Co.  \>y  plaintiff,  informing  him  that  their  clients 
desir(»d  to  cancel  the  authority  which  haa  beein  given  to  him  to 
obtain  a  purchaser  for  the  property,  and  requesting  him  not  to 
communicate  with  the  Misses  Aitchison  except  through  them  and 
to  return  the  deposit. 

Mr.  F.  C.  Tovoiaend,  clerk  in  the  employ  of  Mr.  Saturley, 
the  plaintiff,  detailed  the  oonversations  he  had  had  with  the  Misses 
Aitchison,  and  recapitulated  the  terms  on  which  the  ladies  had 
instructed  him  they  were  prepared  to  sell.  He  also  produced 
his  pocket  book  in  which  he  had  made  the  original  entry  of  the 
instructiona,  particulars  as  to  the  accommodation  of  the  house, 
«tc.,  843  well  aa  of  Mr.  Saturle/s  register  in  which  he  had  subse- 
quently entered  the  particulars.  It  was  distinctly  agreed  by  the 
ladies  that  if  Mr.  Saturley  found  a  purcha&er  the  usual  commission 
of  2^  per  cent,  should  be  charged.  When  he  subsequently  notified 
the  Misses  Aitchison  of  Mr.  Saturley  having  found  a  possible 
purchaser  they  had  seemed  very  ^lad.  At  a  later  interview, 
however,  one  of  the  Misses  Aitchison  had  stated  that  there 
was  a  third  sister  interested  in  the  house,  and  mentioning  that 
she  ought  to  have  been  brought  into  the  matter  before,  whereupon 
witness  replied,  "If  any  little  irregularity  has  occurred  the 
solicitors  will  no  doubt  put  the  matter  right."  Witness  said  he 
was  confident  that  the  particulars  were  given  him  in  the  house 
by  Miss  Isabelle  Aitchison.  It  was  also  a  fact  that  one  of  the 
three  sisters  had  called  at  the  office  on  the  4th. 

After  hearing  further  evidence  on  both  sides, 

His  Honour,  in  giving  judgment,  said  if  the  Misses  Aitchison 
had  gone  at  once  to  their  solicitors,  it  was  possible  that  the  matter 
would  have  had  a  different  outcome,  and  that  the  contract  with 
Mr.  Hammett  would  have  beejx  finally  completed.  He  did  not 
Attribute  much  importance  to  what  had  transpised  between  the 
witness  Townsend  and  the  ladies,  because  there  was  the  document 
in  which  the  ladies  had  agreed  to  sell  the  house  for  £1,400  free 
from  ground  rent.  What  must  they  be  taken  to  have  meant 
by  that?  Why,  that  it  was  an  instruction  to  a  house  and  pro- 
perty agent,  who,  as  with  others  of  his  calling,  carried  on  business 
to  earn  the  commissio-n  paid  by  vendors.  He  thought  the  evidence 
of  the  witness  Townsend  was  substantially  true,  for  on  May  2 
there  was  a  letter  from  Mr.  Saturley,  evidently  a  genuine  letter, 
wherein  he  had  stated,  "  I  have  interviewed  the  owners,  and  under- 
stand that  a  firm  offer  of  £1,400  will  be  considered  and  I  am  unable 
to  promise  anything  like  a  long  refusal."  Townsend,  in  his  evi- 
dence as  to  the  interview,  had  said  that  the  defendants  had  agreed 
to  leave  the  matter  open  only  until  the  following  Saturday.  Hav- 
ing commented  upon  other  features  in  the  correspondence  oor- 
Toborating  the  version  which  the  witness  Townsend  had  given  of  the 
results  of  his  interviews  with  the  ladies,  his  Honour  said  there 
was  every  stamp  of  bona  fides  upon  it.  Under  these  circumstances 
he  was  bound  to  come  to  the  conclusion  that  there  had  been  a 
•contract  by  the  ladies  to  employ  Mr.  Saturley  to  sell  the  house 
for  them,  and  the  contract  involved  payment  of  the  usual  com- 
mission, which  he  (the  learned  Judge)  thought  had  been  expressly 
mentioned.  This  contract  had  been  fulfilled  by  Mr.  Saturley, 
•when  he  had  produced  Mr.  Hammett,  who  was  willing  to  buy. 
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although  the  contract  had  afterwards  gone  off — happily  for  the- 
ladies,  who  had  made  a  better  price.     The  defendants  must  con- 
sequently pay  the  amount   of  commission  claimed  by   plaintiff. 
There  would  be  a  verdict  for  the  £36.  with  costs. 


WATSON  V.  BRADFORD  CORPORATION. 

Bradford   County  Court — His   Honour  Judge   Bompas^ 

KG. 

1906-Autfuat.]  [-  Estates  Gazette,"  August  18, 190G. 

Compensation  —  Sewerage   woi  ks  —  Award  —  Action   to 
enforce — Validity  of  award.. 

This  was  an  action  in  which  Elizabeth  Watson,  of  Thackley,. 
sued  the  Bradford  Corporation  for  £49  14s.,  a  aum  alleged  to  I/' 
due  under  an  arbitration  award  given  in  the  plaintiff's  favour 
on  April  20,  1906. 

The  plaintiff  was  r<. presented  by  Mr.  R.  Watson,  and  the  Cor- 
poration by  Mr.  T.  R.  D.  Wright. 

It  appeared  that  a  claim  for  £150  was  made  as  compensation 
for  the  local  authority  having  laid  a  sewer  down  a  portion  of 
Parkfield  Road  and  North  Avenue,  Manningham,  a  private 
thoroughfare.  The  Corporation  had  power,  under  section  16  of 
the  Public  Health  Act,  to  lay  such  a  sewer,  subject  to  the  pro- 
visions of  section  308,  which  set  forth  that  any  person  sustaining^ 
damage  by  reason  of  the  powers  conferred  by  the  Act  was  entitled 
to  compensation.  The  sewer  was  intended  to  serve  a  large  portion 
of  Manningham,  and  was  not  required  to  carry  away  the  drain- 
age from  the  property  of  the  plaintiff.  It  was  suggested  that 
the  matter  should  be  placed  before  a  single  arbitrator  to  settle- 
the  question  of  damage,  and  a  draft  statement  of  fact  was  pre- 
pared, but  the  Corporation  advisers  desired  to  leave  it  open  as  a 
matter  for  legal  argument  whether  there  could  be  any  damage. 
The  plaintiff  did  not  favour  the  suggestion,  and  she  therefore 
appointed  Mr.  Wheater  Smith  as  arbitrator  on  her  behalf.  The 
Corporation  declined  to  appoint  an  arbitrator,  and  Mr.  Wheater 
Smith,  therefore,  it  was  contended,  virtually  became  the  umpire. 
His  award  was  in  favour  of  the  plaintiff  to  the  amount  of  £36, 
and  he  ordered  that  the  oosts  of  the  arbitration  should  be  de- 
frayed by  the  Corporation. 

Mr.  Wright  took  exception  to  the  award,  on  the  ground  that 
Mr.  Smith  had  exceeded  his  duties,  as  defined  by  his  appoint- 
ment, and  that  the  award  was  not  in  form  required  in  law.  Mr. 
Smith  was  called  upon  to  decide  two  matters  only — the  fact  that 
the  damage  had  been  caused,  and  also  th?  amount  of  compensation. 
But  it  was  no  part  of  the  duty  imposed  upon  brm  to  pive  a  deci- 
sion with  regard  to  liability.  He  maintained  that  the  Corporation 
were  entitled  to  such  an  award  as  would  enable  them  to  ascertain- 
wnether  the  items  upon  which  the  award  was  founded  had  a  gooo 
legal  foundation.  In  support  of  his  contention  on  this  point,  he 
quoted  the  case  of  "  Walshaw  v.  Bricrhouse  Corporation,"  raised  in 
the  Court  of  Appeal.  He  admitted  that  no  case  on  identical  liner 
had  been  decided. 

His  Honour  gave  judgment  for  the  plaintiff  for  £35 
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TBBB   V.   LONDON   COUNTY   COUNCIL. 

Sheriflf's  Court— Under- Sheriff  Burchell  and  a  jury. 

1906-  -July  24,  August  10.]  ["  Estates  Gazette,"  July  26,  August  18, 1906. 

Compensation — Plots  of  land  acquired  for  School  Board 
purposes. 

This  was  a  claim  for  compensation  in  respect  of  certain  plots* 
of  land  in  Craster  Road,  lulse  Hill,  acquired  by  the  County  Coun- 
oil  for  school  purposes. 

Sir  £dward  Boyle,  Bart.,  K.C.,  M.P.,  and  Mr.  Cunningham 
Glen  appeared  for  the  claimant;  and  Mr.  Roskill,  K.C.,  and  Mr. 
Boydell  Houghton  for  the  London  County  Council. 

From  Sir  Edward  Boyle's  opening  statement  it  appeared  that 
the  claimant,  Mr.  Robert  Palmer  Tebb,  purchased  in  1869  the 
Elm  Park  Estate,  Tulse  ilili,  and  certain  adjoining  lands,  for 
the  purpose  of  developing  as  building  land.  He  developed  the 
whole  ot  the  land,  whicn  was  let  on  building  leases,  with  the 
exception  of  two  plots,  one  at  the  end  and  the  other  about  the 
middle  of  Craster  Road.  He  first  of  all  purchased  the  land  on 
a  long  If ase,  but  subsequently  acquired  the  freehold.  The  claim- 
ant had  held  these  two  vacant  plots  for  a  period  of  30  years,  know- 
ing that  they  would  be  required  by  anyone  developing  the  land 
at  the  back,  and  at  the  end  of  1904  negotiations  were  proceeding 
for  the  purchase  of  these  two  sites  by  Messra.  Stringer  Bros. ,  who 
were  desirous  of  developing  the  back  land,  and  they  had  actually- 
agreed  to  pay  the  claimant  £2,500  for  the  plots  when  the  School 
Board  came  down  and  scheduled  them  for  the  purposes  of  am 
entrance  to  a  school  at  the  back  property,  with  the  result  that 
the  negotiations  were  discontinued.  They  had  now  to  decide  what 
amount  of  compensation  should  be  given,  and  in  doing  this  they 
had  to  bear  in  mind  the  value  of  these  two  plots  for  giving  access 
to  this  back  land  and  which  the  claimant  would  undoubtedly  have 
received  but  for  the  Council's  action.  They  had  to  take  intc 
account  the  fact  that  he  might  have  let  them  with  the  others  on 
a  building  lease  of  £7  10s.  per  house,  and  there  was  room  for  four 
houses  on  the  plots,  and  he  asked  the  jury  to  say  that  the  plot 
now  sought  to  be  taken  by  the  County  Council  was  worth  at  least 
£2,500.  the  amount  he  had  been  offered  for  them.  The  Count}' 
Council  had  given  notice  to  take  both  plots,  but  they  now  only 
required  the  plot  at  the  end  of  the  road  to  give  them  entrance  to 
the  two  acres  of  land  they  proposed  to  utilise  for  schools,  and 
counsel  suggested  that  they  proposed  also  to  use  the  right  of  way 
they  would  take  from  claimant  after  they  became  possessed  of  it 
to  give  an  entrance  to  others  to  the  back  land,  thus  destroying  the 
value  of  the  remaining  plot  of  claimant's  land,  which  they  said 
they  did  not  now  want. 

Mr.  K.  P.  Tebb  gave  evidence  in  support  of  counsel's  statement. 

Mr.  Douglas  Young  stated  that  his  firm  acted  for  the  ownerp  of 
the  land  at  the  rear  of  the  two  sites  in  question,  which  must  have 
been  developed  by  the  suggested  roadways  through  the  plots  in 
question.  The  leaving  of  plots  for  entrance  to  estates  was  a  usual 
practice  and  was  allowed  by  the  County  Council  in  some  cases. 
In  this  instance  it  was  absolutely  necessary  that  these  sites  shoulc^ 
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have  been  left.  The  natural  drainage  of  the  back  estate  was 
through  these  sites.  Mr.  Tebb  had  nad  to  make  all  the  roads 
and  drains  on  his  estate  which  must,  with  demurrage,  these  and 
other  items,  have  cost  him  at  least  £25,000.  Taking  all  the  Cir> 
•cumstanoes  into  consideration  he  had  made  a  valuation  of  the 
plots.  Taking  two  plots  as  the  claimant  originally  sold  them 
at  £7  lOs.  ground  rent  for  20ft.  frontage,  at  2b  years'  purchase ; 
this  would  reprasent  £375  at  the  time  he  bought  the  estate.  The 
land  would  have  doubled  itself  in  value  since  the  original  purchase, 
and  its  value  now  was  £3,000  for  the  four  plots,  wliich  was  repre- 
sented by  the  two  reserved  spaces  now  under  consideration.  His 
valuation  was:  — 

Value  of  land  reierved  for  access  to  back  land,  as  agreed 

to  be  paid  oy  Stringer  Broe £2.600 

Less  credit  for  land  retained     200 

£2.3C0 
Ten  per  cent 23C 

£2.530 

Cross-exajnined :  The  distance  between  the  chimney  breasts  on 
each  side  of  the  plots  was  5^in.  short  of  40ft.,  but  Mr.  Tebb 
had  arranged  for  this  being  made  the  requisite  width. 

By  the  Under-sheriff :  There  was  a  meana  of  developing  the 
back  land  other  than  through  these  reserved  plots,  but  to  do  this 
two  houses  would  have  to  be  purchased,  and  the  cost  might  be 
£3,000  or  £4,000. 

By  Sir  Edward  Boyle  :  He  understood  there  was  a  plan  in  exist- 
ence whereby  Messrs.  Stringer  were  to  have  rights  over  the  land 
to  be  purchased  by  the  County  Council. 

Mr.  W.  H.  Daw  agreed  ent  tAj  with  Mr.  Young  that  these  plots 
had  an  especial  value  as  outlets  for  that  property.  He  had  been 
negotiating  with  Messrs.  Stringer  as  to  a  readjustment  of  the  price 
for  the  back  land  in  consequence  of  the  County  Council  having 
taken  a  portion  of  the  land,  and  in  these  negotiati<^s  he  had 
always  taken  the  value  of  these  acce-ss  sites  at  £2,500,  and  no 
objection  had  ever  been  made  to  the  price. 

By  Mr.  Roskill :  Since  the  County  Council  had  given  notice 
to  take  these  openings  Messrs.  Stringer  had  entered  into  a  contract 
to  puichase  this  back  land,  but  he  believed  that  it  was  a  con- 
tingent contract.  He  based  his  valuation  upon  the  offer  of  £2,500 
jnade  to  Mr.  Tebb.  He  did  suggest  that  the  offer  of  £2,500 
was  a  fair  offer  for  the  access  land  and  that  it  was  not  made  in 
•consequence  of  the  County  Council  having  sclieduled  them. 

Sir  Edward  Boyle  called  attention  to  the  fact  that  the  agree- 
ment was  a  provisional  one,  contingent  upon  a  certain  right  being 
•obtained  from  the  County  Council  over  the  land  they  were  purchas- 
ing by  compulsory  powers.  Sir  Edward  said  they  were  goincj  by 
compulsory  powers  to  take  this  roadway  space  from  his  client, 
and  then  they  were  going  to  form  the  continuation  of  the  loadway 
leading  to  this  back  estate. 

Mr.  David  Burnett  said  these  two  plots  were  the  entire  key 
to  the  position  of  the  land  in  the  rear.  He  agreed  entirely  with 
Mr.  Young  as  to  the  value  of  the  plots. 

The  Under-Sheriff,  referring  to  the  agreement  which  had  been 
produced  as  to  the  purchase  of  the  back  land  upon  the  condition 
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that  Messrs.  Stringer  obtained  a  right  of  way  over  the  plot  to  be 
purchased  by  the  County  Council,  said  so  far  as  the  case  had  gone 
the  only  possible  access  to  this  land  at  the  back  was  over  these 
slips  of  land,  and  the  County  Council  were  going  to  purchase  them 
by  compulsory  powers,  whereby  some  other  rights  would  be  let 
in  and  other  potentialities  arise. 

Mr.  Roskill  said  the  County  Council  were  no  parties  to  the 
agreement  produced,  and  the  Court  and  jury  only  had  before  them 
the  question  of  the  value  of  these  two  pieces  of  land. 

The  Under-Sheriff :  As  far  as  the  case  has  gone  at  present  it  is- 
this  :  So  long  as  the  claimant  holds  these  pieces  of  lajid,  which 
is  the  only  possible  access,  except  by  the  purchase  of  houses  at 
an  expense  of  £3,000  or  £4,000,  he  has  absolutely  the  whip  hand 
of  that  property  at  the  back,  and  unless  the  owners  of  it  can 
come  to  him  and  agree  to  his  terms  they  cannot  develop  thai 
property. 

For  the  County  Council,  Mr.  Roskill  said  the  Court  and  jury 
had  only  to  enquire  into  the  relative  values  of  these  two  surplus 
slips  of  lajid  as  they  found  them,  and  not  to  value  them  upon  an 
agreement  to  purchase,  which  was  never  acknowledged  by  Messrs. 
Stringer.  Then,  again,  the  strip  it  was  proposed  to  take  was  not 
40ft.  wide,  and  as  the  letter  of  April  19,  after  the  draft  agreement 
had  been  sent  to  Messi^s,  Shaw  and  Lee,  indicated  they  would  not 
take  the  risk  of  the  land  at  lees  than  40ft.,  having  regard  to  the 
County  Council  bye-laws  even  if  they  could  have  had  the  two 
plots  at  £500.  As  to  the  suggested  agreement  said  to  exist  be- 
tween the  County  Council  and  Messrs.  Stringer  to  give  them 
rights  of  entry  over  the  piece  of  land  the  Council  purcliased, 
Mr.  Roskill  said  it  was  not  in  existence,  and  as  to  the  clause 
in  the  agreement  to  purchase  the  back  land  by  Messrs.  Stringer 
from  its  owners  only  upon  such  a  condition,  he  said  the  Council 
were  in  no  way  directly  or  indirectly  concerned  in  that.  He 
would  show  by  expert  evidence  that  the  utmost  value  of  the  land 
was  £880.  Mr.  Roskill  proceeded  to  call  witnesses  for  the  County 
Council. 

Mr.  Samuel  Walker  said  from  the  knowledge  he  now  possessed 
he  was  of  opinion  that  there  was  no  occasion  to  use  either  of  these 
strips  of  land  for  the  development  of  the  back  land.  A  through 
road  from  Tulse  Hill  to  Upper  Tulse  Hill  could  be  cut  right 
thiHJUgh  the  estate,  the  owners  of  which  had  in  hand  57  to  67, 
Tulse  Hill,  giving  sui  entrance  thereto,  and  it  would  only  be 
necessary  to  pur(3iase  the  leases  of  two  other  houses  in  Upper 
Tulse  Hill.  This  would  give  both  approach  and  outlet  to  the 
land,  and  there  would  be  no  difficulty  in  draining  it.  Assuming 
he  had  to  give  £5,000  for  the  leases  of  the  two  houses  required 
at  Upper  Tulse  Hill  for  the  outlet,  this  would  have  the  effect  of 
extinguishing  the  ground  rents  now  existing  of  £50  per  annum, 
representing  a  capitalised  sum  of  £3,689.  Deducting  the  cost 
of  making  the  roads,  560ffc.,  at  £1  per  foot,  this  represented  a 
net  ciwlit  of  £139  towards  the  development  of  the  estate.  To 
lay  out  the  land  in  this  manner  would  be  much  cheaper  than  by 
means  of  acquiring  the  claimant's  property,  and  in  addition,  the 
ends  of  the  road  would  come  out  into  a  much  superior  neighbour- 
hood than  would  be  the  case  if  the  development  was  by  means  of 
the  Craster  Road.     Before  he  was  aware  of  the  Tulse  Hill  means 
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of  utilising  the  laud  he  oansidered  the  utmost  possible  value  of 
hte  daimant's  land  was  £1,000.  The  strip  in  question  was  not 
•40lt.  wide,  as  was  required  for  roads  under  the  County  Council 
bye-laws.  There  were  two  chimney  breasts  projecting  4jin.  each, 
jnaking  Oin.  in  all,  and  he  was  confident  the  County  Council  would 
not  relax  their  regulations  as  to  a  40ft.  road,  he  therefore  esti- 
mated that  to  effect  the  necessary  alterations  to  the  houses  on 
•either  side  in  order  to  obtain  tnis  regulation  width  would  cost 
JB200,  which  would  have  to  be  deducted  f  rdm  the  £1,000.  Add  ten 
per  cent,  for  compulsory  purcbase  this  made  the  value  of  the  land 
v83J.  If  the  owners  of  the  houses  would  not  consent  to  these 
alterations,  and  they  had  to  acquire  a  house,  then  its  value  would 
*only  be  £605. 

By  Sir  Edward  Boj-le-  His  valuation  was  £880,  and  this  he  esti- 
mated was  the  full  amount  of  compensation  before  the  new  scheme 
ivas  proposed.     Now,  he  would  not  consider  it  worth  so  much. 

Mr.  Alfred  Geo.  Chamings,  principal  assistant  executive  officer 
of  the  Educational  Committee  of  the  London  County  Council, 
who  chose  this  site,  gave  evidence  to  the  effect  that  it  was  chosen 
for  the  school  to  provide  for  the  Elm  Park  district  and  to  prevent 
the  children  crossing  the  main  Brixton  Road. 

Mr.  W.  H.  Collier  valued  the  land  at  £320,  and  adding  £500 
for  compensation,  said,  with  the  usual  ten  per  cent,  for  compul- 
sory sale,  tliis  would  be  the  full  value.  He  also  valued  it  on  the 
basis  of  £1,000  as  access  land,  less  £200  for  alterations,  and  ten 
per  cent,  added  for  compulsory  sale,  £880. 

Mr.  J.  H.  iownsend  Green  agreed  with  Mr.  Walker  that  the 
preferable  way  of  development  would  be  by  making  an  access  from 
Tulse  Hill  with  outlet  at  Upper  Tulse  Hill.  Assuming  the  fact 
that  Stringer  was  in  possession,  he  had  no  doubt  that  this  was 
the  best  way  of  developing  the  estate.  He  placed  the  value  of 
the  claimant's  land  at  £1,000,  less  £100  alterations,  £900,  and 
ten  per  cent,  for  compulsory  sale,  £90,  total  compensation,  £990. 

At  the  request  of  the  jury,  Mr.  HenrvGeo.  Stringer  was  called. 
Tie  stated  that  he  had  never  been  willing  to  pay  £2,500  for  the 
access  to  the  land  befoi^  the  County  Council  obtained  its  site  for  a 
school.  Negotiations  had  been  going  on  between  himself  and  Mr. 
Tebb*s  agent  for  the  purchase  of  the  strips  of  land.  The  offer 
was  £1,000,  and  because  the  land  was  not  40ft.  in  width  they 
did  not  so  on.  Mr.  Lee,  the  agent,  had  been  in  n^otiation  with 
the  London  County  Council. 

By  Sir  Edward  Boyle  :  They  possessed  the  freehold  ground  rents 
of  the  houses  at  Upper  Tulse  Hill,  but  not  the  leases,  which  were 
for  16  years.  He  was  told  bv  Mr.  Lee  he  could  obtain  these  for 
£2,500. 

The  Under-SherifF  asked  witness  why,  if  these  vacant  plots  for 
access  to  the  land  were  of  no  use  to  him  in  developing  the  estate, 
he  entered  into  negotiations  at  all  for  their  purchase? 

Witness  said  he  thought  the  London  County  Council  would  not 
pass  the  plans  unless  they  had  the  outlet  in  Craster  Road. 

Mr.  Gerald  D.  Lee,  who  had  acted  in  the  ne^tiations  between 
Messrs.  Stringer  and  Mr.  Tebb,  was  also  called  at  the  request  of 
the  jury.  He  stated  that  when  he  wrote  to  Mr.  Tebb  stating 
"  There  is  no  question  as  to  endeavouring  to  do  without  your  land, 
for  as  you  know  this  is  impossible,"  the  price  asked  for  the  land 
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being  £2,500,  he  thought  there  was  no  doubt  Messrs.  Stringer 
would  purchase.  He  thought  he  was  justified  at  that  time,  he  saw 
now  he  might  have  been  a  little  optimistic.  He  believed  that  he 
would  get  the  £2,500,  but  when  it  was  known  that  there  was  not  a 
full  width  of  40ft.  Messrs.  Stringer  threw  up  the  negotiations. 

In  reply  to  Mr.  Roskill,  witness  said  he  thought  now  that  the 
proper  development  of  the  land  was  by  way  of  Tulse  Hill  to 
Upper  Tulse  Hill. 

in  reply  to  the  Under-Sherifi,  the  witness  admitted  that  his 
first  plans  submitted  to  the  London  County  Council  showed  the 
development  by  way  of  these  two  plots  of  the  claimant's  land,  but 
this  was  because  it  would  not  be  desirable  for  the  leaseholders 
in  the  cases  of  the  two  houses  required  in  Upper  Tulse  Hill  to 
know  that  they  wanted  the  premises  for  the  purposes  of  develop- 
ment in  this  direction. 

The  jury  returned  a  verdict  for  £1,900,  including  the  ten  per 
•cent,  for  compulsory  purchase. 

TUBBS  V.  LONDON  COUNTY  COUNCIL. 

Tribunal  of  Appeal — London  Building  Act. 

1906— August  10.]  ["  Estates  Qassette/'  AuffU8t  18, 1906. 

Buildincr — Fire  escape — Conditional  approval  by  London 
County  Council  —London  Building  (Amendment)  Act, 
1905. 

This  was  an  appeal  by  Mr.  Henry  Thomas  Tubbs,  J.P.,  under 
section  22,  sub-seotion  1.,  of  the  London  Building  (Amendment) 
Act,  1905,  against  the  conditional  grant  by  the  London  County 
<]ouncil,  by  their  notice,  dated  June  1,  1906,  of  their  approval 
of  the  means  or  escape  in  case  of  fire,  as  shown  on  the  plans  sub- 
mitted by  the  applicant,  for  their  approval,  in  the  matter  of  the 
erection  of  new  buildings  at  13  and  lo,  Leather  Lane,  E.G. 

Mr,  F.  F.  Daldy  appeared  for  the  appellants,  and  Mr  Moresby 
White  for  the  London  County  Council. 

Mr.  Daldy  said  that  under  the  Act  of  1905  the  London  County 
Council  were  to  prescribe  what  provisions  they  thought  necessary 
for  escape  in  case  of  fire,  both  in  old  and  new  buildings,  but  an 
appeal  lay  against  their  decision  to  the  Tribunal.  Until  the 
tjertificate  was  granted  an  owner  was  prevented  either  from  letting 
or  occupying  the  premises.  In  the  present  case  the  superintend- 
ing architect  had  approved  the  means  of  escape  as  submitted  on 
plans  subject  to  certain  conditions,  and  it  was  those  conditions 
he  appealed  against. 

In  this  case  the  building  was  a  rebuilding  and  was  being  so 
•constructed  that  a  very  large  portion  was  given  up  to  staircases 
that  would  stajid  long  after  the  rest  of  the  premises  had  been 
slutted  by  fire.  There  was  no  substantial  risk  of  the  staircases 
being  rendered  impassable  by  smoke  in  the  event  of  fire.  The 
London  County  Council  wanted  them  to  provide  lobbies  on  each 
"floor  with  direct  ventilation  to  the  outer  air. 

Mr.  P.  B.  Tubbs,  the  architect  for  the  appellant,  stated  that 
the  premises  were  well  on  towards  completion.  The  total  height 
•of  tlie  buildings  was  35ft.  above  the  pavement  level.  Tlie  floors 
were   of  steel   and    concrete  construction  throughout — ^the  floor 
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boards,  the  battens  on  which  they  rested  and  the  roof  were  the 
only  combustible  materials  on  the  premisee.  The  lobbies  that 
the  London  County  Council  wanted  them  to  provide  were  not  neces- 
sary to  provide  a  means  of  escape  from  fire,  as  there  was  to  be  & 
concrete  staircase   on  to    the    roof. 

Mr.  J.  Douglass  Mathews,  architect,  gave  it  as  his  opinion 
that  the  smoke  lobbies  would  be  of  no  practical  use  whatever. 

Mr.  Ernest  Flint,  architect,  and  Mr.  J.  Dane,  late  engineer 
to  the  Metropolitan  Fire  Brigade,   gave   similar  evidence. 

Mr.  White  for  the  County  Council,  contended  that  as  the  stair- 
case was  the  omly  means  of  escape  from  the  building  in  case  of 
fire,  it  was  their  duty  to  see  that  that  one  means  of  outlet  was 
made  as  effective  as  possible. 

He  called  Mr.  J.  Strauson,  assistant  architect  in  the  escape  sec- 
tion of  the  London  County  Council.  Smoke  lobbies  were  being 
erected  or  had  been  erected  in  at  least  thirty  or  forty  buildings 
in  London,  and  experience  had  shown  that  the  workpeople  did 
not  suffer  from  draughts  from  them.  His  opinion  was  that  smoke 
lobbies  would  intercept  the  smoke  in  case  of  fire  and  prevent  it 
getting  out  on  to  the  staircase.  If  Mr.  Tubbs  would  provide  aa 
alternative  means  of  escape  they  would  prefer  that  rather  than 
smoke  lobbies  with  only  the  staircase  to  rely  on,  they  regarded 
the  lobbies  as  absolutely  necessary.  Witness  said  that  these  smoke 
lobbies  were  first  adopted  in  1903,  but  there  had  never  been  a 
fire  in  a  building  which  contained  one,  so  as  to  put  them  to  a 
test. 

Mr.  John  Slater  gave  it  as  his  opinion  that  in  a  building  like 
the  one  in  question  it  was  not  unreasonable  for  the  London 
County  Council  to  ask  for  these  smoke  lobbies,  in  lieu  of  an 
alternative  means  of  escape.  In  modern  buildings  constructed  of 
fireproof  materials  there  was  really  ver>'  little  dancer  to  be  ap- 
prehended from  fire  ;  the  main  risk  to  be  guardecT  against  was 
getting  the  staircase  smoke-blocked.  He  had  no  practical  experi- 
enoe  that  would  warrant  him  in  saying  that  these  smoke  lobbies 
would  be  effective. 

Mr.  H.  D.   Searles  Wood  corroborated. 

Mr.  Sidney  Gamble  also  gave  evidence  in  favour  of  smoke 
lobbies 

The  Tribunal  decided  to  allow  tlie  appeal.  They  had  arrived 
at  their  decision  simply  in  reference  to  this  case  alone  and  did 
not  lay  down  any  principle  which  might  create  a  precedent. 

Mr.  Daldy  applied  for  costs,  and  the  Tribunal  awarded  fifty 
guineas. 


FOY  V.   AUSTIN   AND   AUSTIN. 

City  of  London   Court — His   Honour  Judge  Eentoul. 

1906— Au^Rt  14.]  ["  Estates  Gazette."  August  18. 190e. 

Auctioneers — Liability  for  injury  caused  by  fall  of  notice 

board. 

This  was  an  action  by  William  Foy,  a  painter,  who  claimed 
£50  against  Messrs.  Austin  and  Austin,  auctioneers,  3,  Budge 
Row,  Cannon  Street,  as  damages  for  having  a  very  large  notice 
board  blown  down  on  him. 
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On  January  18,  1906,  when  a  hurricane  of  wind  was  blowing,  the 
plaintiff  was  walking  along  West  Ham  Lane  on  his  way  to  work. 
The  defendants  had  plao^  a  huge  notice  board  on  the  gate  of 
some  empty  premises  announcing  their  sale  by  auction,  and  as 
the  plaintitf  parsed  Uie  board  it  blew  down  on  him,  striking  him  to 
the  KTOund.  For  seven  weeks  he  was  laid  up,  and  he  now  de* 
manded  compensation.     The  board  had  been  up  for  three  years. 

The  defence  was  that  the  owner  of  the  land  on  which  the  board 
was  placed  was  liable,  if  an^yone.  The  real  blame  rested  with  the 
wind  which  was  abnormal. 

The  jury  found  for  the  plaintiff  for  seven  guineas. 

Mr.  Charles  Jones  appeared  for  the  plaintiff,  and  Mr.  Lincoln 
Heed  for  the  defendant. 


LEWIS  AND   SPAIN  V.  WING. 

City  of  London  Court — ^His  Honour  Judge  Lumley  Smith, 

K.C. 

1906-Augu8t  10.]  r  Estates  Gazette,"  August  18, 1906. 

Commission  —  Auctioneers — Introducing   a    mortgage — 
Failure  of  negotiations. 

This  action  was  brought  by  Messrs.  Lewis  and  Spain,  auc- 
tioneers and  estate  asents,  76,  Gannon  Street,  London,  against 
Mr.  Thomas  Wing,  of  Birchington,  to  recover  the  sum  of  8gs., 
commisfiion  at  the  rate  of  2  per  cent,  for  introducing  a  proposed 
mortgage  of  £400. 

Mr.  A.  Hildesh'eimer  was  counsel  for  the  plaintiffs,  and  Mr. 
Leonard  Hill,  8olicik>r,  of  Margate,  for  the  defendant. 

It  appeared  that  in  October  last  Mr.  H.  Roger  Sadd,  solicitor 
acting  for  the  defendant,  put  before  the  plaintiffs  particulars 
of  the  defendant's  interest  as  one  of  the  heirs  in  gavelkind  of  hi 
father,  the  late  Mr.  Albert  Wins,  of  Birchington,  in  the  free- 
hold property  left  by  him.  Defendant  wanted  to  raise  a  mortgage 
for  £400  to  enable  him  to  purchase  the  builder's  business  belong- 
ing to  his  father,  which  he  had  managed  since  his  father's  death. 
It  was  proposed  that  Mrs.  Wing  should  join  in  the  mortgage  as 
collateral  security.  Finding  that  the  draft  mortgage  made  Mis. 
Wing's  interest  responsible  for  the  principal  and  interest,  Mr 
Leonard  Hill,  solicitor  for  defendant,  revised  it  so  as  to  make 
her  dower  responsible  for  the  interest  only,  in  accordance  with 
the  original  arrangement  as  reported  to  him  by  Mr.  Sadd,  and 
refused  to  make  her  lesponsible  for  the  principal.  Messrs.  Savory, 
Pryor  and  Blagden,  who  had  been  introdnoed  by  the  plaintiffs, 
refused  to  carry  on  the  matter  on  those  terms  and  the  negotiations 
finally  dropped  through. 

Mr.  Lewis  and  Mr.  Blagden  having  been  called  in  support  of 
the  plaintiffs'  contention  that  Mrs.  Wing's  dower  was  to  be  le- 
sponsible  for  both  principal  and  interest,  Mr.  Hildesheimer  argued 
that  the  plaintiffs  had  done  all  that  was  required  of  them,  and 
quoted  the  case  of  "  Passingham  v.  King.."  14  "  Times  "  Law 
Reports,  3d2. 
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Mr.  Leonard  Hill,  for  the  defendant,  called  Mr.  Stollard,  part- 
ner with  Mr.  Sadd,  who  spoke  to  an  interview  with  Mr.  Lewis, 
one  of  the  plaintiffs,  on  November  25,  at  which  it  was  agreed  that 
the  security  on  Mrs.  Wing's  dower  should  be  restricted  to  the 
interest  only. 

Judge  Lumley  Smith  said  he  could  not  find  that  the  mattt^r 
went  off  through  any  default  on  the  part  of  the  defendant.  He 
also  held  that  on  the  evidence  Mrs.  Wing's  dower  was  to  be 
charged  as  security  for  the  interest  only,  and  not  for  the  princi- 
pal. On  both  those  grounds,  therefore,  the  plaintiffs*  claim  failed, 
and  he  gave  judgment  for  the  defendant,  with  costs. 


B.  J.   FRANCIS  V.   J.   O.   MARSH   AND   MESSRS.   W.   H.    SMITH 

AND   SON. 

Abergavenny  County  Court — His  Honour  Judge  Owen. 

1906-  kvigust  la]  C"  Estates  Gazette."  Augnst  25  1906. 

Building — ^Damage  by  rebuilding — Pulling  down  wall — 
Disturbance  and  noise. 

This  was  an  action  for  damages  alleged  to  have  been  occasioned 
by  the  carrying  out  of  certain  alterations  in  premises  in  Cross 
Street,  owned  by  Mr.  J.  O.  Marsh,  and  leased  by  him  to  Messrs. 
W.  II.  Smith  and  Sons,  who  were  carrying  out  the  alterations. 

Mr.  J.  Comer  (Oxford  Circuit),  instructed  by  Messrs.  Hodgens 
and  Cunliffe,  Abergavenny,  appeared  for  the  plaintiff ;  Mr.  J. 
Sankey,  instruct-ed  by  Mr.  Fredk.  Gardner,  Newport,  for  the  de- 
fendant, J.  O.  Marsh  ;  and  Mr.  A.  Parsons,  instructed  by  Messrs. 
Bircham  and  Co.,  London,  for  Messrs.  W.  H.  Smith  and  Sons. 

Mr.  Comer  said  that  £10  had  been  paid  into  Court,  but  he 
claimed  £50,  of  both  defendants,  jointly  and  severally.  There 
was  a  counterclaim  by  Mr.  Marsh,  on  account  of  which  £1 18s.  4d. 
had  been  paid  into  Court.  Mr.  Comer  said  that  Messrs.  Smith, 
having  been  lessees  of  No.  13,  determined  to  make  certain  altera- 
tions. Mr.  Marsh  insisted  that  Mr.  E.  A.  Johnson,  architect, 
should  be  employed  in  the  matter,  and  that  Messrs.  Smith  should 
not  go  on  with  those  alterations  except  under  the  supervision 
of  M&.  Johnson.  Then  Messrs.  Smith  ojwned  the  dividing  wall 
between  12  and  13,  and  that  wall  was  about  5ft.  thick.  Mr. 
Comer  read  some  correspondence,  amongst  which  was  a  letter  dated 
the  11th  April,  from  Mr.  Johnson,  advising  Mr.  Marsh  that  the 
i^orinc;  np  of  so  hue^o  a  body  of  masonry  would  require  very 
careful  handling,  and  also  advising  Mr.  Marsh  to  keep  himself 
protected  against  any  possible  claim  for  damages  on  the  part  o£ 
adjoining  owners,  llien  there  was  a  letter  to  Messrs.  Smith 
from  Mr.  Marsh,  savin?  that  the  work  must  be  done  to  the 
satisfaction  of  Mr.  Johnson. 

The  Judsre :  The  fact  that  Mr.  Marsh  has  paid  £10  into  Court 
is  an  admission  of  liability.  Smiths  are  wpong-doers  for  doing 
what  .Marsh  told  them  to  do. 

Mr.  Sankey  said  that  for  the  purposes  of  the  action  that  would 
suffice.  He  thought  the  £10  paid  into  Court  was  ample  for  the 
damage. 
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Mr.  Comer  said  that  the  plaintiff  was  an  architect,  with  a  con- 
siderahle  amount  of  WKirk  on  hand,  and  three  clerics  working  with 
him.  The  rooms  had  got  into  a  very  dirty  condition  with  dust 
and  broken  plaster  and  mortar.  The  shoring  had  been  put  on 
the  landing,  and  the  rooms  had  in  oonsequenoe  been  rendered 
quite  unfit  for  carrying  on  the  business  of  an  architect. 

Mr.  B.  J.  Francis  (me  plaintiff)  said  that  on  May  24  he  found 
thai  the  wall  had  been  knocked  thr>ugh  on  to  his  landing. 

Witness  gave  evidence  as  to  dirt  and  noise  and  as  to  his 
being  obliged  to  leave  his  cffioe. 

Mr.  Sankey  submitted  that  the  plaintiff  had  no  real  need  to  leave 
the  premises  at;  all. 

Mr.   Greo.  Eenshole,  architect,  Bargoed,  said  he  inspected  the 

S remises  on  June  1  and  7.  He  described  the  condition  in  which 
e  then  found  the  premises,  amongst  other  objectionable  items 
being  that  the  apprcach  fix)m  Cross  Street  was  littered  with 
builders'  rubbish. 

The  Judge  held  that  all  that  dii  not  matter  if  anyone  could 
get  past 

Mr.  Frederick  Thomas  said  that  on  May  23  the  wall  was 
broken  through  to  the  first  floor,  and  on  the  24th  to  the  landing  on 
that  lloor,  when  a  sail -cloth  screen  was  erected.  There  was  no 
rubbish  in  the  passac^e  He  agreed  that  plaintiff  was  put  to  some 
inconvenience  from  May  26  to  June  8. 

Evidence  that  there  was  no  substantial  obstruction  was  given  by 
Mr.  Geo.  Jackson,  Mr.  E.  A.  Johnson  and  Mr.  J.  O.  Marsh,  one 
of  the  def  mdants. 

His  Honcur,  in  giving  judgment,  remarked  that  he  thought 
that  the  money  paid  into  Court  (£10)  was  sufficient  for  incon- 
venience caused  by  di>st,  and  as  it  had  been  paid  into  Court 
he  was  bound  to  give  judgment  for  that  amount.  Se  thought,  how- 
ever, that  the  plaintiff  might  have  had  notice  of  the  intended 
alterationn,  and  therefore  made  no  order  as  to  costs,  but  allowed 
the  defpndants  costs  on  the  motion  for  injunction. 


HOLLTDAY  V.   FAREHAM   ASSESSMENT   COMMITTEE. 

Fareham  Petty  Sessions. 

1906— August  13.]  ["  Estates  Gazette."  August  26, 1906. 

Eating — Assessment — Farm — Agricultural  or  park  land — 
Agricultural  Bates  Act,  1896,  ss.  1-9. 

This  was  an  appeal  by  Mr.  William  Edward  Holliday,  farmer, 
of  the  Cams  Home  Farm,  near  Fareham^  against  the  rating  of  his 
farm. 

Mr.  H.  W.  White  appeared  for  the  appellant,  and  Mr.  Graham 
Whitlock  for  the  respondents. 

Mr.  White,  for  appellant,  intimated  that  he  carried  on  business 
in  Fareham,  and  leased  part  of  the  Cams  Hall  Estate,  known 
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as  tiie  Cams  Home  I^'arni,  from  Mr.  Montague  II.  Foster,  aud  the 
simple  question  at  issue  was  whether  Mr.  Holliday  should  obtain 
the  benefit  of  the  Agricultura]  Ratvs  Act  by  being  assessed  at 
one  half.  The  grounds  of  appeal  were  that  Mr.  Holliday  was 
assessed  to  the  fall  pcor  rate,  and  he  claimed  to  be  assessed  at 
half  that  assessment.  By  the  Agricultural  Rates  Act  of  1896, 
section  1,  the  occupier  ol  agricultural  land  should  be  liable  in 
respect  to  every  rate  to  which  the  Act  applied  to  pay  only  half 
the  rate  paid  by  people  occupying  hereditaments  or  tenements. 
The  amount  of  the  aHsessment  was  not  in  dispute.  It  was  £130 
gross  and  £123  rateable.  The  question  at  issue  was  the  definition 
of  what  was  agricultural  lilnd,  and  by  section  9  agricultural  land 
meant  any  land  used  as  arable,  meadow  or  pasture  land,  bat  di^ 
not  include  land  occupied  together  with  a  house  as  a  park  or 
presesved  mainly  or  exclusively  for  sport,  or  land  used  as  a  raoe- 
couree.  The  question  was,  whether  the  land  was  used  as  a  pa  A 
for  private  enioyment  and  recreation,  or  whether  it  was  used 
for  agricultural  purposes.  This  estate  was  in  two  separate  hold- 
ings, llie  mansion  house  was  in  the  occupation  of  Captain 
Ramsay,  and  was  separately  let  an  a  separate  lease  to  the  land 
let  to  Mr.  Holliday,  with  whose  tenancy  it  had  nothing  to  do. 
The  agreement  with  Mr.  Holliday  was  nothing  more  or  less  than 
an  agricultural  agreement.  It  was  an  agricultural  lease  of  agri- 
cultural land  purely  and  simply. 

John  Henry  Appleby,  the  agent  for  the  estate,  said  the  land 
was  used  entirely  for  agricultural  purposes.  There  were  no  privi- 
leges reserved  to  the  owner  of  the  mansion.  The  shooting  was 
reserved  in  the  usual  way,  and  had  since  been  let  to  Captain 
Ramsay.     The  lease  to  Mr.  Holliday  was  a  farmer^s  lease  entively. 

By  Mr,  Graham  Whitlock :  The  conditions  of  holding  for  the 
whole  ol  the  land  were  not  quite  identical,  as  possession  of  the 
park  could  be  obtained  by  a  six  months'  notice.  The  mansion 
was  let  to  Captain  Ramsay,  and  he  had  the  shooting  rights,  except 
with  respect  to  East  Cams  Farm.  There  was  nothing  unusual  in 
the  agreement  with  Mr.  Holliday. 

Mr.  Edward  Holliday  said  he  was  tenant  of  the  land  in  ques- 
tion and  used  it  for  agricultural  purposes  entirely  and  had  no 
connecticn  whatever  with  the  mansion  house.  The  occupier  of 
the  house  had  nothing  to  do  with  the  land  except  the  shooting. 

Mr.  Graham  Whitlock,  for  respondents,  contended  that  this  was 
park  land  within  the  meaning  of  the  Agricultural  Rates  Act. 
Cams  Hall  was  one  of  the  best  known  mansions  in  the  county, 
and  the  letting  to  Mr.  Holliday  was  only  a  partial  letting,  and 
the  paric  could  be  given  up  in  six  months.  The  honse  without 
the  park  would  not  ?et  for  anything  like  the  sum  it  did,  and  the 
fine  cattle  Mr  Holliday  turned  into  it  added  to  the  beauty  and 
value  of  the  mansion. 

Mr.  W.  Harold  Eve  said  his  firm  in  assessing  this  land  assessed 
it  as  park  land  not  subject  to  the  Act. 

The  Bench  were  of  opinion  that  the  land  was  used  for  agri- 
cultural purposes,  and  the  appeal  would  be  allowed.  Costs  were 
also  given. 
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GARRETT,   WHITE   AND   POLLAND  V.    J.   AND   H.   BLLIS. 

City  of  London  Court  —  His  Honour  Judge  .Lumley 
Smith,  K.C. 

[1006— August  22.]  T  EutateH  Qazette«"  August  26, 190& 

Commission — Estate  agents — Letting  business  premises 
— Sole  Agency. 

Messrs.  Garratt,  White  and  Poland,  estate  agents,  16,  Hanover 
Street,  W.,  and  42,  Poultry,  E.G.,  sued  Messrs.  J.  and  H.  Ellis, 
23,  Farringdon  Street,  E.G.,  for  £21  ISs.,  commission  due  on 
letting  premises  at  Aldersgate  Street. 

Mr.  frank  Dodd  appear^  for  the  plaintiffs,  and  Mr.  Robinson 
for  the  defendants. 

Plaintiffs'  case  was  that  they  were  appointed  by  the  defendants 
<.o  the  sole  agency  to  let  certain  premises  in  Aldersgate  Street,  and 
that  thev  introduced  them  to  a  firm  who  took  them. 

Defendants  denied  that  plaintiffs  were  made  sole  agents.  They 
had  already  placed  the  matter  in  other  firms'  hands  when  they 
went  to  the  plaintiffs.  The  property  was  let  hj  Messrs.  Hodges 
and  Redfem,  auctionoeis  and  estate  agents,  3,  Bury  Street,  High 
Holbom,  who  had  been  paid  the  commission. 

Judge  Lumley  Smith  said  there  was  no  doubt  that  Messrs. 
Hodges  and  Redfem  introduced  the  projjerty  first  to  the  firm  who 
took  it,  and  therefore  the  plaintiffs'  claim  failed.  Judgment  for 
the  defendants,  with  costs. 


BOURNE   AND   SON   V.   HAWKE. 

Totnes    (Devon)    County    Court. 

1906    August  21.]  ["  EntateK  Gazette,"  September  1, 190& 

Auction  sale—  Sheep  sold  in  market  and  stolen  before 
removal — Position  of  auctioneer — Whether  hable  as 
bailee. 

In  this  c&se  Mr.  £.  R.  Hawke,  butcher,  of  Totnes,  was  summoned 
by  Messrs.  Bourne  and  Son,  auctioneers,  of  the  same  town,  for  £9 
6s.,  the  value  of  four  ewes  sold  to  him  at  Totnes  market  on  January 
2.     Defendant  oounterclaimed  £0  6s.  for  non-delivery  of  the  sheep. 

Mr.  E.  Windt»att  for  plaintiffs;  Mr.  P.  C.  Cornish-Bowden 
for  defendant. 

Plaintiffs'  case  was  that  the  sheep,  the  property  of  Mr.  H.  H. 
Hill,  were  knocked  down  to  the  defendant  at  the  auction,  and  he 
cut  the  wool  of  the  four  sheep  with  scissors  to  mark  them  as  his. 
He  might  have  takeai  them  away  immediately,  but  did  not  do  so, 
and  when  he  came  to  the  market  again  late  in  the  aftemioon 
they  were  gone. 

Defendant  admitted  the  sheej)  were  sold  to  him  and  he  marked 
them.  He  had  known  instances  where  cattle  or  sheep  were 
knocked  down  to  a  purchaser  and  the  auctioneer  refused  to  allow 
him  to  take  them  away  unless  he  paid. 
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His  Hoaoar  said  tiiat  the  defence  to  the  action  wa«  that  the 
deiendant  was  not  liable  for  the  price  of  the  sheep  because  he 
never  got  them — they  vanished,  but  there  was  a  fallacy  uader- 
Ijing  the  x>o6ition  of  the  defendant  in  that  be  had  not  realised 
the  distinction  between  the  case  where  an  auctioneer  was  selling 
goods  on  his  own  premises  from  the  case  where  an  auctioneer  was 
selling  goods  at  a  public  market  for  several  different  owners.  In 
the  first  case  the  auctioneer  had  the  goods  in  his  pofisession,  and 
was  therefore  tiie  bailee  ;  whereas  in  the  second  case  he  was  the 
auctioneer,  and  never  the  bailee  in  possession.  The  purchaser  of 
a  lot  sold  under  the  latter  circumstances  must  be  taken  to  know 
that  the  moment  the  hammer  fell  the  prox>erty  belonged  to  him. 
Defendant  had  also  marked  the  sheep.  Therefore  how  could  he 
say  that  because  a  third  person  stole  them  the  auctioneer  was 
liable  as  bailee? 

Judgment  for  Messrs.  Bourne  and  Son  on  the  claim  and  counter- 
claim. 


WINSTANLEY   V.    NORTH    MANCHESTER   OVERSEERS. 

Manchester  Quarter  Sessions — The  Recorder. 

190e-September.]  ["  Estates  Gazette,"  September  L*>,  1900. 

Eating — Assessment — Churchyard. 

This  was  a  case  to  determine  the  c^uostion  on  what  basis  church 
yaids  should  be  assessed. 

In  1902  the  overaeers  of  North  Manchester  determined  to  apply 
the  principle  laid  down  in  the  judgment  of  the  Abney  Park 
Company  cemeteiy  c;ise,  to  certain  burial  grounds  and  cemeteries 
within  their  district.  Up  to  that  time  thes:»  places  had  been 
assessed  as  agricultural  lands,  and  the  rates  paid  upon  them 
were  comparatively  &niall.  The  Judges  in  the  case  mentioned 
decided  that  the  Abney  Park  Cemetery  Company  were  liable 
to  be  rated  as  occupiers  of  lard,  upon*  the  principle  that  the 
fiums  received  in  one  year  for  the  purchase  of  plots  of  land 
for  graves  was  to  be  treated  as  part  of  the  annual  value  of  the 
occupation  of  the  land  in  that  year. 

Amongst  other  burial  grounds  to  which  the  North  Manchester 
overseers  applied  this  ruling  was  one  connected  with  the  Church 
of  All  Saints',  Newton  Heath,  of  which  the  Rev.  J  A.  Winstanley 
was  rector.  The  plot  in  question  was  some  three  hundred  yards 
from  the  church,  the  original  churchyard  havint;  been  closed 
many  years  ago,  in  consequence  of  overcrowding.  Mr.  Winstanley 
appealed  against  the  new  and  greatly  increased  assessment. 

Counsel,  who  appeared  for  the  overseers,  described  the  case 
as  an  important  one  in  the  absence  of  an  absolute  decision  on 
the  point  which  had  been  raised.  The  question  was  how  far  a 
graveyard  established  under  the  Church  Acts  was  liable  to  be 
rated.  The  parish  of  Newton  Heath  was  formed  some  time  prior 
to  1753,  and  owing  to  the  overcrowded  state  of  the  churchyard, 
two  new  portions,  some  three  hundred  yards  from  the  church, 
were  consecrated,  the  one  in  1855,  and  the  other,  which  adjoined 
it,  in  1883.  Until  the  end  of  1901  the  ground  was  assessed 
as  agricultural  land  at  £5  10s.  gross  and   £4  10s.   net,  but  in 


Digitized  by 


Google 


ARBITRATION   CASES.  407 


the  next  year  tiie  amouuU  were  increased  to  £100  53.  gross 
and  £63  lOs.  net.  The  justification  for  the  increase  was  that 
it  could  not  be  regarded  as  agricultural  land,  because  a  profit 
was  made  from  it  by  selling  graves,  and  the  assessment  was 
made  upon  the  basis  of  the  sums  paid  for  those  graves.  Every- 
thing was  deducted  that  could  be  deducted,  no  rate  being  charged 
on  minister's  fees  for  performing  services,  or  for  the  sexton's  fees. 
It  was  a  very  important  matter  not  only  for  Manchester,  but  for 
the  whole  of  the  kingdom. 

Mr.  Rhodes,  who  appeared  for  the  rector,  said  that  the  case 
was  most  important  to  a  very  great  number  of  rectors  ami 
vicars  throughout  the  whole  of  England,  because  the  overs^&rs 
were  seeking  to  establish  a  new  principle  of  assessment.  It  was 
admitted  that  in  tlie  present  case  there  was  a  churchyard  at- 
tached to  the  church  prior  to  1854.  That  was  closed,  lpA  an 
additional  burial  ground  had  to  be  provided,  and  the  fact  that 
it  was  not  contiguous  was  no  reason  why  it  should  be  rated  on 
the  basis  sought  to  be  applied  by  the  overaeers. 

The  Recorder,  in  giving  judgment  for  the  rector,  intimated  his 
willingness  to  state  a  case  for  a  higher  Court. 


HUGHES   V.    ROBERTS. 

Wrexham  Couuty  Court— His  Honour  Judge  Moss. 

1906-September  10.]  T  Estates  Gazette,"  September  15^  1906. 

Commission  —  Property    Agent  —  Claim    for    services 
rendered. 

In  this  case  Mr.  S.  M.  Hughes,  property  agent,  1,  High 
Street,  Wrexham,  sued  Mrs.  Roberts,  of  Llanfair  D.C.,  for  £5  5s., 
for  commission  for  services  rendered. 

Mr.  J.  Hopley  Price  appeared  for  plaintiff,  and  Mr.  LI. 
Kenrick  defended. 

Mr.  Hughes  claimeil  £3  3s.  commission  as  agent  for  the  sale 
of  the  Mount  Yardproperty  from  Mrs.  Roberts  to  the  Wrexham 
Corporation,  and  £2  2s.  for  correspondence. 

Plaintiff  having  gi\en  evidence  in  support  of  his  claim, 

Mr.  J.  W.  Rogers,  deputy  town  clerk  of  Wrexham,  produced 
the  municipal  recorils  which  showed  that  the  question  of  the 
Mount  Yard  property  first  came  before  the  Corporation  (who 
purchased  it),  upon  plaintiff's  letter.  Prior  to  that  date  the 
question  did  not  come  before  the  Council  at  all. 

Mr.  Kenrick,  for  the  defence,  said  plaintiff  had  no  written 
authority  for  the  statement  he  made  that  he  was  the  agent  for 
the  defendant  for  the  purpose  of  selling  the  Mount  Yard  pro- 
perty to  the  Wrexham  Corporation  or  to  any  other  purchaser 
that  he  could  find.  He  simply  stated  that  at  a  casual  interview 
in  the  early  part  of  1905  defendant  asked  him  to  try  to  find  a 
purchaser.  Subsequently  plaintiff  mentioned  it  to  the  Corpora- 
tion. This  was  in  September,  1905,  when  the  property  had 
already  been  offered  to  the  Corporation. 

Mr.   Hopley  Pierce :    There   is  no  evidence  of  that. 

Mr.  Kenrick  said  plaintiff  did  not  know  the  price  to  ask  for 
the  property,  and  if  defendant  had  taken  Mr.  Hughes's  advice 
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she  would  have  sold  for  £400.  He  submitted  that  Mr.  Hughes 
knew  the  original  price  paid  by  Mrs.  Roberts  for  the  property, 
which  was  £400.  Mrs.  Roberts  would  deny  that  she  authorised 
plaintiff  to  sell  the  property,  and  he  should  respectfully  submit 
that  plaintiff  had  not  made  out  his  case. 

Defendant  said  plaintiff  was  appointed  to  collect  the  rents  for 
her.  She  did  not  authorise  him  to  tij  to  sell  the  property.  She 
denied  the  statement  made  by  plaintiff  that  she  asked  him 
to  find  a  purchaser.  She  put  the  selling  price  to  Councillor 
Taylor,  a  member  of  the  Wrexham  Town  Council.  She  asked 
£800  at  first. 

Mr.  Pierce  cross-examined  defendant  as  to  the  reason  wh|r 
she  did  not  repudiate  plaintiff's  conduct 

Councillor  Taylor,  who  said  he  attended  on  subpoena,  spoke  to 
the  transactions  between  defendant  and  himself,  as  chairman 
of  the  Watch  Committee.  The  Committee  had  been  desirous  of 
purchasing  the  property  for  some  years.  In  1904  he  inspected  it 
with  the  then  town  clerk  and  the  late  borough  surveyor.  The  mat 
ter  was  not  made  public.  He  ascertained  the  price  from  de- 
fendant, and  negotiations  led  to  the  price  being  fixed  at  £600. 
He  did  not  know  how  plaintiff  came  in,  but  she  did  not  think 
it  was  sold  through  him. 

His  Honour  said  he  was  satisfied  as  to  agency.  He  thought 
Mrs.  Roberts  was  mistaken  with  regard  to  one  fact.  He  believed 
there  was  a  verbal  engagement  that  Mr.  Hughes  was  to  find 
a  purchaser.  They  had  the  minutes  of  the  Town  Council,  and  the 
minutes  in  express  terms  showed  that  through  the  instrumentality 
of  Mr.  Hughes  the  matter  was  brought  before  the  Council.  Having 
stated  that,  he  thought  Mr.  Taylor  was  doing  what  he  thought 
best  for  the  Council  in  a  matter  which  it  was  not  always  ynse 
to  make  public,  his  Honour  went  on  to  say  that,  though  it  was 
likely  the  Corporation  might  have  had  some  unofficial  knowledge 
ol  the  negotiations  for  the  sale  of  the  property,  in  the  face  of 
the  minutes  he  must  come  to  the  conclusion  that  it  was  brought 
to  their  notice  by  Mr.  Hughes.  He  could  not  accept  the  claim 
for  subsequent  correspondence,  but  would  give  judgment  for 
£3  3s. ,  with  costs. 


WESTMINSTER  CITY  COtTNCIL  V.  LYCEUM    (1903)   LTD. 
SAME   V.   COLISEUM,   LTD. 

Bow  Street  Police  Court — Sir  A.  de  Batzen. 

1906-September  20.]  ["  Estates  Gazette,"  September  29, 1906. 

Bates — Theatre — Building  closed — Occupation — Liability 

to  be  rated. 

This  was  a  summons  against  the  Lyceum  (1003),  Ltd.,  in 
respect  of  the  non-payment  of  parochial  rates.  The  amount  in 
question  was  £l,ill  6s.  8d. 

It  was  stated  by  Mr.  Travers  Humphreys,  who  appeared  for 
the  first  debenture  holders  of  the  Lyceum,  that  the  establishment 
had  been  closed  during  part  of  the  period  covered  by  the  rates, 
and  in  respect  of  that  period  he  submitted  that  the  theatre  was 
in  the  same  position  as  an  empty  house,  and  not  liable  to  be 
rated. 
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Mr.  Ryde  iiow  represented  the  Westminster  City  Council,  at 
whose  instance  the  sammons  had  been  issued,  and  ai>plied  for 
leave  to  reply  to  the  contention  of  Mr.  Humphreys  unless  the 
magistrate  was  prepared  to  decide  in  favour  of  the  Council. 

Sir  Albert :  I  am  not  prepared  to  decide  against  you. 

Mr.  Ryde  contended  that  there  was  not  only  occupation,  but 
beneficial  occupation.  It  was  of  enormous  advantage  to  the  com- 
pany to  be  in  the  position  of  being  able  to  let  the  theatre  at  a 
few  hours'  notice ;  a  month's  delay  would  considerably  prejudice 
their  chance  of  letting  it.  Of  coui^se,  continued  counsel  ,the  fact 
that  the  theatre  was  doing  a  precarious  business  was  taken  into 
•consideration  when  the  theatre  was  rated ;  if  it  w^as  not  it  ought 
to  have  been,  and  the  company  could  have  appealed.  It  was 
justice  and  law  both  to  say  that  the  Council  should  be  granted 
«  distress  warrant. 

Mr.  Humphreys  said  his  contention  was  that  there  was  no 
occupation  by  anybody  unless  it  could  be  said  that  the  trade  fix- 
tures created  in  law  what  they  did  not  create  in  fact. 

The  magistrate  said  he  had  come  to  the  conclusion  that  the 
liyeeum  was  liable  for  the  rate,  and  he  made  the  usual  order. 

There  was  a  similar  summons  agfiinst  the  Coliseum,  Ltd.,  the 
amount  of  the  rate  in  this  case  being  £1,339. 

The  magistrate  made  an  order  for  payment,  Mr.  Ryde  under- 
taking that  the  distress  warrant  should  not  be  enforced  for  a 
month. 


EXETER   (RATE   COLLECTOR)   V.   LETHEREN. 

Exeter  Justices. 

1906— September  27.]  ["  Entates  Gazette,"  October  9. 1900. 

Bates  —  Building  used  for  Spiritualistic  meetings  — 
Whether  exempt  as  a  place  of  worship — Bnildino  used 
for  other  purposes. 

In  this  case  the  collector  of  the  rates  of  Exeter  sought  to  enforce 
a  rate  against  Mr.  T.  W.  Letheren,  for  the  Exeter  Spiritualist 
Society,  in  respect  of  Marlborough  Hall,  in  that  city. 

Mr.  Babbage  appeared  for  the  society. 

According  to  statements  by  Mr.  Northway  and  Mr.  Steer  (col- 
lectors), the  rate  was  demanded  of  Mr.  Letheren  because  it  was 
found  impossible  to  levy  it  upon  the  society,  and  Mr.  Letheren 
was  an  active  member  of  the  body.  The  collectors  admitted  that 
a  rate  was  made  for  the  previous  half-year,  but  was  afterwards 
«et  down  in  the  books  as  irrecoverable. 

Mr.  Babbage  opposed  the  enfotrcing  of  the  rate  against  Mr. 
Letheren  on  the  grounds  that  he  was  not  the  tenant  of  the 
Tiall,  and  had  from  the  first  repudiated  the  rate,  both  as  applying 
personally  to  himself  or  aB:ainst  the  society.  The  hall  was  a 
place  of  worship,  registered  as  such,  and  claimed  to  be  exempt 
from  rating. 

Mr.  North  way  said  Mr.  Letheren  acted  for  the  society  in  ap- 
pealing before  the  Assessment  Committee.  Marlborough  Hall  was 
used  for  other  purposes  than  religious  meetings. 
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Eventuailj  the  Bench  held  that  where  any  doubt  existed  as  to 
the  liability  a  defendant  could  not  be  rated,  and  as  there  was 
a  doubt  in  this  case  the  order  could  not  be  granted. 


LIDDLK   V.   MCBAIN. 

Barnard  Castle  Police  Court. 

i0O6-September  26.]  r  Estates  Gazette/  October  tt,  X90& 

Rating — Colliery — Summons  against  liquidator  for  non- 
payment of  rates — Question  as  to  proper  mode  of 
recovering  rates  in  such  case. 

in  this  case  Mr.  Francis  McBain,  liquidator  of  tlie  £utter- 
knowle  Colliery  Co.,  was  summoned  by  Mr.  W.  Liddle,  assistant 
overseer  of  the  parish  of  Lynesack  and  Softley,  for  the  sum 
of  £118  odd  poor  rate,  and  £29  Is.  o^d.,  sanitary  rate  due. 
The  overseer  was  represented  by  Mr.  Hodgson,  from  the  office  oi 
Messrs.  Trotter,  Bruce  and  Loft,  oi  Bishop  Auckland ;  while 
Mr.  J.  W.  B.  Keslop,  Barnard  Castle,  appeareii  for  the  delendant. 

Mr.  Hodgson  said  the  facts  and  tiguiH^  were  admitted.  The 
poor  rate  was  made  in  April  and  tne  sanitary  rate  in  Jun«. 
After  the  poor  rate  was  made  the  compaiiy  went  into  liquidation, 
and  Mr.  McBain  was  appointed  liquidator  on  behalf  of  the 
shaj^holders,  and  receiver  by  the  debenture  holders.  He  con- 
tended that  the  question  of  payment  of  the  poor  rate  was  just 
in  the  same  position  as  if  the  colliery  had  continued.  Where 
there  had  been  a  beuehcial  occupation  it  was  not  necessary  that 
a  company  should  make  profit  if  the  liquidator  remained  in  it 
for  the  purpose  of  attempting  ti>  make  a  sale.  Me  was  avoiding 
loss  ana  the  avoidance  of  loss  amounted  to  the  acquisition  ot 
gain.  The  liquidator  was  in  possession  for  the  purpose  of  keep- 
ing the  business  to  sell  as  a  going  concern.  He  submitted  that 
the  poor  rate  was  a  i)referential  payment,  and  that  it  was  before 
the  claims  of  debenture  holders. 

Mr.  W.  Liddle,  assistant  overseer,  said  the  poor  raU;  was  made 
in  April,  and  amounted  in  all  to  a  little  over  £244.  He  had 
received  exactly  half  of  that  amount,  and  after  allowing  for 
empty  houses,  the  amount  owing  was  £118  odd.  On  June  1  a 
special  sanitary  rate  was  made,  and  the  amount  of  that  remaining 
unpaid  was  £29  Is.  6id. 

Mr.  Heslop  said  tne  very  fact  that  the  name  of  the  person 
summoned  did  not  appear  in  the  rate-book  was  fatal  to  the  case. 
The  wrong  course  had  been  taken  by  bringing  that  case  into- 
Court.  The  proper  method  of  recovering  the  rate  would  be  by 
proving,  as  in  the  case  of  bankruptcy,  which  was  similar  to  the 
winding  up  of  a  company.  For  the  complainant  it  was  contended 
that  the  liquidator  was  in  possession,  as  a  matter  of  fact  carry- 
ing on  business  as  late  as  in  August,  and  the  poor  rate  was  a 
necessary  expense  in  the  administration  of  the  estate.  Mr. 
Heslop  referred  to  a  case  under  similar  circumstance*  wherein  it 
was  shown  that  the  liquidator  was  not  responsible  personally. 
Under  sub-section  3  of  section  1  of  the  Preferential  Payments. 
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Act,  1888,  the  coirplaiuant  should  have  proved  that  the  defen- 
dant had  asaets  with  which  to  paj,  and  that  complainant  had 
not  done  so. 

Mr.  Hodgson :  You  can  only  make  that  objection  to  the  poor 
rate. 

Mr.  Heelop:   I  make  it  generally. 

The  magistrates'  decision  was  that  the  case  for  the  complaint 
had  been  made  out,  and  that  both  these  rates  must  be  paid. 

Mr.  Hodgson :  Then  the  ordens  must  be  made,  and  in  default, 
distress  warrants  issued. 

The  Deputy  Clerk  added  that  distress  would  follow  only  on 
default  as  to  the  sanitary  rate. 

Mr.  Hodgson  was  granted  costs,  including  his  fee. 


THOMAS   V.   THOMAS.      SAUNDERS   V.   SAME. 

Cardiff  County  Court — His  Honour  Judge  Owen. 

IDOfr-October  3.]  ["  Estates  Gazette,"  October  6, 1906. 

Commission — Surveyor — Sale     of   Property — Claim    for 

valuation  and  professional  services. 

On  Wednesday,  at  the  Cardiif  County  Court,  his  Honour 
Judge  Owen  tried  an  important  action  in  which  Alderman  Illtyd 
Thomas,  F.S.I.,  F.A.I. ,  17,  Quay  Street,  Cardiff,  sued  Joseph 
William  Thomas,  brother  of  Sir  Alfred  Thomas,  M.P.,  for  valu- 
ing Bronwydd  House,  Penylan,  Cardiff,  foir  commission  on  the 
sale  of  the  property,  and  for  attending  London  in  connection  with 
the  High  Court  action  respecting  the  same.  Plaintiff  claimed 
£21  fee  for  valuation,  £18  15s.  commission  on  the  sale  of  Bron- 
wydd, and  £5  5s.  a  day  for  four  days  in  London. 

Mr.  John  Sankey,  barrister  (inatructed  by  Mr.  Geor^  David) 
appeared  for  the  plaintiff,  and  Mr.  A.  Parsons,  barrister  (in- 
structed by  Messrs.  Freeman  and  Cook)  for  the  defendant. 

Mr.  Sankey  stated  that  his  client  was  engaged  to  make  a  valua- 
tion of  Bronwydd  in  view  of  a  Chancery  action  between  Sir  Alfred 
Thomas  and  his  brother,  Mr.  Joseph  William  Thomas.  This  ho 
did,  and  afterwards  gave  eviednce  in  the  High  Courts  in  the 
action.  His  fee  for  valuation  was  charge  in  accordance  with 
the  scale  of  the  South  Wales  branch  of  the  Auctioneers'  Institute, 
to  which  he  belonged.  He  claimed  £5  5s.  per  day  and  railway 
expenses  for  the  time  he  was  in  London. 

For  defendant,  Mr.  Parsons  said  his  oontention  was  that  no 
commission  was  due  on  the  sale,  and  that  £26  would  satisfy  the 
whole.     This  sum  had  been  paid  into  Court. 

Mr.  Sankey,  in  referring  to  the  case  in  the  Chancery  Divi- 
sion, said  as  part  of  the  settlement,  the  house  in  which  Sir 
Alfred  was  living  was  declared  to  be  part  of  the  property  of  the 
present  defendant.  Immediately  following  upon  tnis  declaration 
the  present  defendant  was  anxious  to  dispose  of  it,  and  he  came 
to  Mr.  Saunders,  another  well-known  auctioneer  and  valuer,  of 
Cardiff,  and  asked  him  if  he  could  get  him  an  offer  for  the  pro- 
perty. Mr.  Saunders  and  Mr.  Illtyd  Hiomas  then  determined 
that  whatever  commission  they  got  for  finding  a  purchaser  they 
would  share.     Defendant  wrote  that  he  could  not  allow  more  thaa 
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H  per  cent,  commission  on  the  sale.  The  usual  chArga  was  2^ 
per  cent,  up  to  £1,000,  but  plaintiff  only  claimed  1^  per  cent. 
Mr.  Saunders  had  al&i>  broudit  an  action  claiming  1^  per  oent. 
Mr.  Thomas  and  Mr.  Saunders  having  agreed  to  halve  the  1^ 
per  cent. 

Mr.  Parsons  said  their  defence  was  that  there  was  no  sale, 
or  if  there  was  a  sale,  it  was  not  carried  out  through  either  Mr. 
Illtyd  Thomas  or  Mr.  Saunders. 

Mr.  Illtyd  Thomas,  the  plaintiff,  stated  that  he  was  an  auction- 
eer and  valuer  in  Cardiff,  and  an  alderman  of  the  city.  He 
reoeived  a  letter  from  Messrs.  Freeman  and  Cook,  solicitors 
for  the  defendant,  to  make  a  valuation  of  Bronwydd  in  antici- 
pation of  the  Chancery  proceedings,  and  also  to  attend  to  give 
evidence.  In  conflequence  of  uiat  he  inspected  the  house 
at  Bronwydd.  His  valuation  was  made  and  amounted  to  £3,150. 
The  charges  made  for  this,  according  to  scale,  amounted  to  £21, 
i.e. ,  one  per  cent,  up  to  £1,000  and  half  per  oent.  above.  Witness 
afterwards  went  to  London  to  give  evidence,  but  the  case  was 
settled  before  he  was  called.  His  charges  were  £5  5s.  a  day  for 
the  four  days  he  was  there,  railway  and  hotel  expenses.  The 
premises  were  afterwards  sold  to  Sir  Alfred  Thomas  for  £3,000. 

Mr.  Parsons  said  the  judgment  of  the  Court  was  that  Sir 
Alfred  Thomas  had  to  assign  to  the  present  defendant  the  pro- 
perty known  as  Bronwydd  for  the  unexpired  terms  of  the  lease 
and  that  Mr.  J.  W.  Thomas  should  pay  Sir  Alfred  £750.  Instead 
of  ^ir  Alfred  handing  over  the  house,  he  bought  it  for  £3,1^« 
less  the  £760,  so  that  there  had  never  been  an  assignment  or  re- 
assignment. 

By  Mr.  Paisons:  Plaint?  ff  said  that  his  cliarge  of  £21  for 
valuation  was  according  to  the  local  scale  of  charges. 

Mr.  D.  T.  Alexander  and  another  witness  agreed  that  the  scale 
of  charires  made  by  the  plaintiff  was  the  recognised  local  scale. 

Mr  Thomas,  the  defendant,  said  at  the  time  the  order  was 
drawn  up  by  the  Court,  he  saw  Mr.*  Illtyd  Thomas  and  Mr.  Saun- 
ders together  with  his  solicitor,  and  he  remembered  them  saying 
that  their  scale  of  charges  would  be  very  moderate.  The  pro- 
perty of  Bronwydd  wa^  his  originally,  and  then  Sir  Alfred 
Thomas  obtaine:l  a  direct  lease  from  the  Bute  Estate.  Having 
c;ot  his  direct  lease,  he  paid  witness  a  sum  of  £500  or  £600. 
He  instituted  an  action  against  Sir  Alfred  because  he  thought 
he  had  not  got  sufficient  money,  in  the  Chancery  case  he  had 
a  cci.versation  with  his  chief  counsel,  and  said  he  did  not  wish 
to  turn  Sir  Alfred  out,  but  if  he  liked  to  lease  or  rent  the 
property,  or  take  it  at  the  price  he  hsA  placed  in  his  claim, 
£3,150,  he  could  have  it.  That  was  jjerfectly  understood,  and  the 
agreement  was  carried  out. 

His  Honour  gave  jud^ient  for  the  plaintiff  for  £21  for  the 
valuation,  £3  3is.  a  day  whilst  in  London,  and  railway  fare, 
and  allowed  the  half  of  the  commission,  £56  16s.  3d.  in  all. 

Mr  J.  T  Saunders,  auctioneer  and  valuer.  Cardiff,  brought 
a  similar  action  against  the  same  defendant.  In  this  case  plain- 
tiff had  beim  engaged  to  make  certain  enquiries  and  searches  in 
files  of  papers  for  defendant,  and  had  also  been  asked  to  find 
a  Ttarchaser  for  BronwvdH.     Ha  «aw  Sir  Alfred  Thom*w  and  srot. 
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the  agreement  to  purchase  signed  by  him  and  brought  it  to  the 
defendant 

His  Honour  allowed  plaintiff  half  the  commi-ssion,   £10,  for 
the  valuation,  stating  that  his  instructions  were  only  to  make  a 
formal  valuation.     Plaintiff  would  also  have  £2  2s.  a  day  for 
attending  in  London  to  give  evidence,  and  railway  and  hotel  ex 
penses,  as  well  as  £10  48.  for  enquiries,  or  £66  Is.  in  all. 


WILSON   V.    BUCKLEY. 

Shoreditch  County  Court — His  Honour  Judge  Smyly> 

K.C. 

1906-Ootober  5.]  r  BBtates  Gazette,'*  October  13, 1908. 

Landlord  and  tenant — Claim  for  injury  by  child  of  tenant 
through  alleged  defective  handrail  on  staircase. 

la  this  oase  Henry  Wilson,  a  child  four  years  of  age,  sued, 
through  his  father,  of  136,  Quinn's  Buildings,  Russia  Lane,  Old 
Ford,  to  recover  from  Mr.  Joseph  Buckley,  of  36,  Uxbridge 
Boad,  Ealing,  £50  damage  alleged  to  have  been  sustained  through 
a  defective  hand  rail  on  the  staircase. 

Mr-  Oliver  appeared  on  behalf  of  the  plaintiff,  and  Mr.  G.  H. 
Ma^linson  was  counsel  for  the  defendant. 

Mr.  Oliver  said  that  the  defective  rail  in  question  was  on  the 
common  stairway  at  the  buildings  which  were  the  property  of  the 
defendant.  The  hand  rail  was  iixed  in  by  two  holdfasts  to  the 
wall,  or  at  least  should  have  been,  but  these  had  apparently 
given  w  ay,  so  that  the  rail  had  a  chance  to  slip.  Aa  a  fact,  it  had 
beon  complained  about  to  the  caretaker  by  the  mother  of  the 
plaintilf  besides  other  residents  in  the  building  remarking  upon 
it.  1  he  child  slipped  through  the  railing  to  the  next  landing, 
severely  injuring  its  head. 

Mrs.  Wilsoii  was  called,  and  bore  out  her  counsel's  statement. 
She  Ivil  noticed  that  since  the  accident  three  men  had  been 
to  the  premises  and  morticed  the  rail  into  the  wall  again,  and  it 
was  now  in  every  way  secure.  She  had  never  seen  her  boy  trying 
t')  slide  down  the  rails  or  known  him  to  swing  on  them.  There 
were  several  ladies  who  called  for  the  rents,  and  one  of  these 
she  told  of  the  insecurity  of  the  rail.  A  promise  that  it  should 
be  seen  to  was  not  kept. 

Other  witnesses  were  called,  including  Dr.  Potts,  medical 
superintendent;  of  the  Bethnal  Green  Infirmary,  who  said  that 
the  child  had  sustained  laceration  of  the  brain  and  conoossion. 
He  thought,  however,  he  had  pretty  well  recovered  now. 

For  the  defence,  Mr.  Ginn,  an  architect  and  surveyor  of  30 
years  'experience,  was  called,  and  said  that  the  hand  rail  was 
tu)^ported  by  two  holdfasts  built  four  inches  into  the  wall,  which 
had  never  been  shifted  since  built. 

A  number  of  other  witnesses  swore  that  they  had  never  seen 
anythini;  done  to  the  rail,  and  also  those  alleged  to  have  been 
Complained  t>  as  to  the  defects  positively  swore  that  they  re- 
membered no  such  thing,  and  that  no  books  which  they  used  in 
their  work  showed  any  record  of  it. 
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Mr.  M^allinBon,  for  the  defence,  suggested  that  the  child  fell 
ovor  tl.e  rail  when   Bliding  down,   perhaps. 

Jadge  Sroyly  said  there  was  no  evidence  to  prove  the  rail  was 
defective,  and  entered  iudgment  for  the  defendant,  with  costs. 


CHADWICK  V.  BARRASFORD. 

Westminster  County  Court — His  Honour  Judge  Woodf all. 

ISOe-Octobcr  4,  llj  [**  Estates  Gazette,"  October  6, 13, 190a 

Auctioneer — Claim  for  professional  services  in  connection 
•  with  valuation  of  hotel. 

This  was  an  action  by  the  plaintiffs,  Messrs.  Chadwick  and 
Sons,  a  firm  of  auctioneers  carrying  on  business  at  43,  St. 
Martin's  Lane,  W.C,  to  recover  the  sum  of  £49  lis.  6d.,  in  respect 
of  professional  services  rendered  in  connection  with  the  valuation 
of  the  stock  and  fixtures  of  the  Dyke  Hotel,  Brighton. 

Mr.  Lincoln  Reed  was  counsel  for  the  plaintiffs ;  and  Mr. 
Hogg,  barrister,  appeared  for  the  defence. 

The  defence  was  that  the  plaintiffs  were  not  entitled  to  be 
paid  on  the  gnjund  that  their  representative  had  been  guilty 
of  negligence  in  the  conduct  of  the  negotiations,  and  that  as  a 
result  the  defendant  had  been  compelled  to  pay  considerably  more 
for  the  property  than  she  otherwise  would  have  done,  and  in 
respect  of  such  negligence  she  now  countercl aimed  for  damages. 

His  Honour,  in  giving  judcrment.  said  that  in  order  to  estab- 
lish the  defence  set  up  the  defendant  must  prove  that  she  had 
suffered  injury  in  consequence  of  the  wrongful  act  or  negligence 
of  plaintiffs'  valuer,  but  he  (The  Judge)  was  unable  to  find  in 
the  whole  of  the  evidence  that  she  had  made  out  such  a  case. 
It  was  a  grave  accusation  to  make  against  a  valuer,  and  he  was 
happy  to  say  that  the  evidence,  in  his  opinion,  did  not  establish 
it.  It  was  quite  clear  that  he  was  a  competent  man,  and  although 
it  had  been  admitted  that  his  conduct  on  a  certain  occasion 
had  been  indiscreet,  it  had  not  been  proved  that  the  defendant 
had  been  prejudiced  by  it,  and  therefore  judgment  must  be  for 
the  plaintiffs  for  the  amount  claimed,  with  costs,  and  also  judg- 
ment for  them  on  flie  counterclaim. 

Amount  the  professional  gentlemen  called  at  the  trial  were  Mr. 
Bullock,  Mr.  F.  Cecil  Parsons,  and  Mr.  Wilshin. 


HAND   V.    GARTON   AND   SON. 

Orantham  County  Court — His  Honour  Judge  Wightman 

Wood. 

1906— October  9.]  C"  Estatefl  Gn  jsette."  October  13, 1906. 

Auctioneer — Claim  against,  by  horse  dpaler  for  value  of 
horse  sold  at  auction — Collusive  biddings  on  behalf  of 
vendor. 

In  this  case  Herbert  Hand,  horse  dealer,  of  Grantham,  brought 
an  action  against  Messrs.  Garton  and  Son,  auctioneers,  Gran- 
tham, for  the  recovery  of  £7  10s.,  value  of  a  mare  sold  by  the 
defendants  as  auctioneers  at  Grantham  on  September  12  last. 
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Mr.  A.  Franks,  of  Newark,  appeared  for  plaintiff,  and  Mr. 
Theo.  Norton  defended. 

Mr.  Franks  stated  that  on  September  12  the  defendants  held  a 
8al«  of  horses,  and  the  mare  in  question  was  knocked  down  to 
a  man  named  Gresswell  for  73gs.  Defendants  had  been  unable 
to  obtain  the  money  from  Gresswell,  and  therefore  declined  to 
pay  Hand,  henoe  the  present  claim. 

Plaintiff  said  that  prior  to  the  sale  he  told  Oarton  that  he 
would  not  tie  him  down  to  prices  for  the  horses,  but  when  he 
raised  bis  hat  he  was  to  let  them  go.  When  the  bidding  for 
the  mare  reached  Tjgs.  he  gave  the  office  to  defendant,  who 
knocked  the  lot  down  to  Gresswell.  Plaintiff  denied  that  Gress- 
well was  in  any  way  actinfr  as  his  assent. 

Evidence  was  given  by  John  J.  Blankley,  landlord  of  the  Sun 
Inn,  Colsterworth,  to  the  effect  that  on  the  evening  of  September 
12  Gresswell  offered  him  a  mare  for  £10,  which  he  said  had  been 
running  in  his  bread  cart. 

Two  other  witnesses  were  called  for  plaintiff. 

Mr.  Norton  contended  that  the  mare  was  bought  in  by  Gress- 
well actings  for  Hand  and  that  subsequently  Gresswell  offered  it 
for  frale  on  behalf  of  Hand. 

Mr.  W.  W.  Garton,  who  conducted  the  sale,  said  when  the 
mare  was  put  up  Hand  was  in  the  bidding  and  ran  up  the  figures. 
At  £7  10s.  the  mare  was  knocked  down  to  Gresswell,  who  went 
round  the  rostrum  and  said,  "I  have  bought  that  in  for  Bert" 
(me^ninfir  Hand),  and  witness  struck  the  lot  out  as  a  "bought  in." 

Thomas  Gresswell  said  he  occupied  stabler  adjoining  those 
rented  by  Hand.  For  some  time  he  bar!  acted  at  auctions  for 
Hand,  and  had  bid  for  him  and  had  sold  thin^  for  him.  He 
was  at  Garton's  sale  and  there  saw  Hand,  who  asked  him  to  bid 
for  the  mare,  which  was  not  to  be  sold  und€»r  8gs.  The  mare 
was  knocked  down  to  him  at  £7  10s.,  and  witness  went  and  told 
the  auctioneer  that  he  had  bought  it  for  Hand.  Afterwards, 
when  in  the  stable  yard,  he  told  Hand  he  thought  he  could  sell 
the  marp  at  ColRterworth,  and  plaintiff  replied,  "Take  it  and 
sell  it,  then."     Hand  had  not  asked  him  to  pay  for  the  horse. 

Henrv  Wig;ginton  gave  corroborative  evidence. 

His  Honour  said  he  was  not  satisfied  that  there  was  any  genuine 
bidding  by  Gresswell.  It  was  collusive  biddins:  between  Hand 
and  Gresswell  for  the  purpose  of  getting  up  the  price.  Plain- 
tiffs  case,  therefore,    fsile<l. 


VIGNOLES   V.    CASTLE. 

City  of  London  Court — His  Honour  Judge  Eentoul,  K.C. 

1906— October  9.]  C  **  Estates  Gnzette."  October  13. 1900. 

Commission — Auctioneer — Sale  of  house — Two  agents — 
Prior  sale  by  another  agent  to  another  purchaser — 
Operative  sale. 

In  this  action  Mr.  Ohas.  Vignoles,  auctioneer  and  estate  ag^nt, 
70a,  Basinghall  Street,  E.O.,  sued  Mr  Wm.  C.  Castle,  123, 
Plimsoll^  Road,  Finsbury  Park,  N.,  for  £7  I6s.,  2i  per  cent, 
commission  for  selling  the  premises,  30.  Beaumont  Road,  Horn- 
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sey  Rise,  for  the  defendant  to  a  Mr.  Camp  for  £310.  In  Jaly 
defendant  asked  the  plaintiff  to  sell  his  house  for  £380.  Plain- 
tiff said  that  he  found  a  purchaser  in  Camp,  who  was  accepted 
by  the  defendant.  The  sale  did  not  go  through,  but  plain tiff^ 
claimed  his  commission  notwithstanding. 

Mr.  Dickens,  for  the  defendant,  said  that  the  house  was  sold 
two  days  beforehand  through  another  agent,  Mr.  Frederick  War- 
man,  Spencer  House,  Highbury,  N.,  to  another  purchaser. 

Judge  Rentoul  said  if  a  man  pui  a  house  in  the  hands  of 
a  dozen  agents  and  they  all  sold  it  the  same  day  at  different 
hours,  independently  of  each  other,  the  first  sale  would  be  the 
operative  one.  But  would  each  man  be  entitled  to  his  com- 
mission? Aooonding  to  the  plaintiff  he  would,  but  it  was  a  novel 
contention. 

Mr.  F.  Budd,  plaintiff's  solicitor,  said  they  would  all  be  en- 
titled to  their  commission  unless  the  owner  had  revoked  his  in- 
structions of  sale.  That  was  one  of  the  risks  which  men  ran 
when  they  employed  more  than  one  agent. 

Judge  Rentoul  said  it  might  be  hard  on  the  plaintiff  becaase 
he  might  have  done  a  good  deal  of  work ;  bat  he  must  lose  his 
commission.  He  quite  agreed  that  the  law  struck  one  as  a  little 
strange;  but  there  it  was. 

Judgment  for  the  defendant,   with  costs. 


COX  V.   BYAN   AND   PBNPOLD. 

Wandsworth  County  Court — His  Honour  Judge  the  Hon. 
A.  Bussell. 

1906— Ootober  8.]  V  Estates  Gazette,"  October  13, 1906. 

Commission — Estate  agent — Claim  against,  for  return  of 
deposit  on  abortive  sale — Claim  for  lien  on  deposit  for 
commission. 

Mr.  Chas.  James  Cox,  a  laundry  proprietor,  of  98,  Maton  Road, 
Southfields,  sued  Messrs.  Ryan  and  Penfold,  house  and  estate 
a^nts,  of  Southfields,  for  the  return  of  the  sum  of  £50,  the 
amount  of  a  deposit  paid  to  defendants  on  June  29  on  the  pur- 
chase of  some  land  at  Southfields,  which  purchase  fell  through. 

Counsel  for  plaintiff  said  that  some  land  at  Southfields  owned 
by  Lady  Lane  had  been  conveyed  to  a  Mr.  Ed.  Morgan,  who 
had  conveyed  it  to  a  Mr.  Palmer.  Mr.  Cox  wanted  a  piece  of 
land  in  the  neighbourhood  on  which  to  build  a  laundry.  He 
called  on  Messrs.  Ryan  and  Penfold,  and  Mr.  Ryan  told  him  he 
had  a  piece  of  land  in  Astonville  Street,  belonging  to  Mr. 
Palmer,  which  would  suit  his  purpose.  Mr.  Cox  decided  to 
purchase  the  land  and  paid  £50  deposit.  Then  it  was  found  that 
there  was  a  restrictive  covenant  which  would  prevent  a  laundry 
from  being  built  on  the  land,  and  Mr.  Ryan  proceeded  to  find 
Mr.  Cox  another  piece  of  land.  Mr.  Ryan  subsequently  told 
Mr.  Cox  of  a  piece  of  land  also  belongins;  to  Mr.  Palmer,  in 
Revelstoke  Read.  It  was  said  that  there  was  a  similar  ooivenant 
with  regard  to  the  building  of  a  laundry  here,  but  Mr.  Ryan 
said  it  could  be  removed.     Next  Mr.  Ryan  told  Mr.   Cox  Uiat 
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there  were  other  possible  purchasers  for  the  land  at  an  enhanced 
price,  and  Mr.  Cox  agreed  to  sell  it  and  allow  Messrs.  Ryan 
and  Pen£old  five  per  cent,  commission  in  the  event  of  a  sale. 
Finally,  however,  after  a  lot  of  negotiation,  the  vendor,  Mr. 
Palmer,  declined  to  sell  the  land,  and  the  matter  dropped.  Mr. 
Cox  applied  for  the  return  of  his  £50  deposit,  but  Messrs.  Ryan 
and  Penfold  declined  to  accede  to  the  request,  saying  that  they 
had  earned  their  oommission. 

Mr.    Cox  gave  evidence  bearing  out  counsel's   statement. 

Counsel  for  the  defence  asked  to  be  allowed  to  amend  the 
particulars  and  set  up  a  counterclaim  for  oommission,  but 

The  Judge  refused  to  permit  the  amendment. 

For  the  defence,  Mr.  Ryan,  of  the  firm  of  Messrs.  Ryan  and 
Penfold,  gave  evidence,  which  was  practically  to  the  same  effect  as 
that  given  by  plaintiff.  He  said  that  Mr.  Cox  set  up  a  hand 
laundry  on  the  piece  of  land  in  Astonville  Street,  but  on  the 
neighbours  complaining  he  decided  to  remove.  He  actually  ob- 
tained a  licence  for  a  laundry  on  the  ReveLstoke  Road  land. 

The  Judge  said  the  facts  in  the  case  were  not  in  dispute. 
He  understcxxl  that  counsel  for  the  defence  admitted  that  Mr. 
Cox  was  entitled  to  have  his  money  back,  but  said  that  defen- 
dants had  a  lien  on  it  for  oommissioi,  to  which  they  held  them- 
selves  to  be  entitled.  As  there  was  no  counterclaim,  however, 
he  did  not  see  how  counsel  could  pursue  the  matter  further. 
There  would  be  judgment  for  plaintiff. 

Judgment  was  entered  accordingly. 


MILTON-UNDER-WYCHWOOD     (OVERSEERS     OF)     V.     ATKINS. 

Chadlington  Petty  Sessions. 

1906— October  10.]  ["  Estates  Gazette,"  October  20, 1906 

Bates — Land    let    in    allotments — Occasional  letting — 
Unlet  allotment — Question  of  owner's  liability. 

In  this  case  Robert  Coster  Atkins,  15,  Clarendon  Road,  Red- 
land,  Bristol,  was  summoned  for  non-payment  of  tlie  poor  rate 
for  the  parish  of  Milton-under-Wychwood,  the  amount  oeing  Bs. 
9d.  Mr.  P.  G.  Saunders  appeared  for  the  defence,  and  denied 
the  liability  of  the  defendant. 

Mr.  Thomas  Giblett,  assistant  overseer  of  the  parish,  stated 
that  Mt.  Atkins  owned  certain  land  at  Milton,  known  as  The 
Sands,  which  was  let  out  in  allotments.  The  land  was  rated  at 
£38  10s.,  which  was  at  the  rate  of  £2  4s.  an  acre.  The  rate  was 
made  in  June,  1906,  and.  the  defendant's  agent,  Mr.  Saunders, 
deducted  8s.  9d.  in  respect  of  two  acres  of  the  land  which  was 
void. 

Mr.  Saunders  contended  that  the  owner  of  agricultural  land 
was  liable  to  pay  rates,  where,  in  the  intervals  of  letting,  he 
cultivated  the  land,  or  for  the  purpose  of  keeping  the  land  in 
cultivation  did  such  acts  as  were  usually  performed  by  an 
occupier.  The  occupiere  of  all  rateable  hereditaments  must, 
except  in  certain  special  cases,  where  the  owners  aie  expressly 
rateable,  in  every  case  be  rated.  Actual  occupation,  iriespective 
of  title,  was  the  only  circumstance  which  determined  ratability. 
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It  was  said  that  as  the  field  was  split  up  into  allotments,  each 
plot  should  be  separately  assessed,  and  the  occupier^s  name  placed 
on  the  rate-book.  As  one  plot  was  unlet  no  one  could  be  rated 
for  it  unless  the  owner  had  entered  into  a  compounding  agree- 
ment, in  which  case  he  would  be  rated  for  all  the  allotments. 

In  reply  to  the  magistrates,  Mr.  Giblett  said  that  no  compound 
had  been  made. 

The  magistrates  declined  to  grant  a  warrant  for  distress  for 
the  amount,  on  the  ground  that  the  defendant  was  not  personally 
rated. 


POSTLE  AND  WEBSTER  V.   HABCOUBT. 

Norwich  County  Court — His  Honour  Judge  Wild  and  a 

jury. 

19(X^October  12.3  [**  Estatefl  aAzette,**  October  30, 1908. 

Architect  and  surveyor — Claim  for  services  rendered — 
Percentage  on  building. 

This  was  a  claim  by  Messrs.  Postle  and  Webster,  architects 
and  surveyors,  Norwich,  against  Mr.  £.  Harcourt,  professor  of 
music,  for  £21  &s.  6d.  for  services  rendered  -as  ardiitects  and 
surveyors. 

M.  Claughton  Scott  (instructed  by  Mr.  W.  J.  C.  Thorold)  ap- 
peared for  the  plaintiffs ;  and  Mr.  W.  E.  Keefe  for  the  defendant. 

Mr.  Claughton  Scott  said  the  defendant  wished  to  build  a 
concert  room,  and  consulted  the  plaintiffs.  Mr.  Postle  met  the 
defendant,  and  i^ply  to  defendant's  questions,  told  him 
that  his  terms  were  iJie  usual  architect's  terms  of  five  per  cent, 
on  the  coet  of  the  building.  Those  terms  were  agreed  to,  and  a 
tender  was  accepted  for  £350.  It  was  afterwards  found  that  the 
Norwich  Union  "Fire  Office,  whose  property  adjoined,  had  the  power 
of  stopping  any  building  on  this  land  which  was  more  than 
9ft.  in  height.  An  entirely  new  set  of  plans  was  accordingly 
prepared,  and  the  building  had  been  put  up  and  paid  for.  Tne 
defendant  new  refused  to  pay  the  plaintiffs'  chaiges  tor  the 
early  work  which  was  begun  and  stopped.  Defendant  offered  four 
guineas  only  in  respect  of  that  work  ;-  and  plaintiffs  claimed  £21 
as  commission  and  extras. 

Mr.  Inglis  Goldie  and  Mr.  B.  B.  Morgan  considered  the  chaiges 
fair  and  reasonable,  except  £2  2s.  for  two  surveys,  whidi  item 
was  thereupon  withdrawn. 

Mr.  Ernest  Harcourt,  the  defendant,  stated  that  Mr.  Postle 
said  his  fees  would  be  the  usual  five  per  cent,  on  the  price  of 
the  building,  which  would  be  about  £350.  At  a  seoond  interview 
Mr.  Postle  said  the  five  per  cent,  would  include  everything.  No 
one  was  present  at  this  second  interview  except  Mr.  Postle  and 
himself.  He  said,  "Then  assuming  a  fitfure  of  £400  your  charges 
would  be  £20?"  and  Mr.  Postle  said,  "Yee."  Witness  never 
ordered  plans  for  a  flat  roof  to  be  got  out,  and  never  accepted 
them.     He  asked  the  price  of  a  flat  roof. 

The  Judge  said  he  drew  a  strong  distinction  between  the  plan 
pirepared  for  the  first  building  and  modified  for  the  second  (the 
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item  of  £8  15a.),  and  the  items  of  £5  58. ,  oharged  for  the  flat  roof 
which  was  suggested,  but  not  adopted,  for  the  building  which 
was  ultimately  put  up. 

The  jury  found  for  the  plaintiffs  for  £7  Is.  6d.,  and  judgment 
ivas  given  for  this  -amount  and  costs. 


BAIiMFORD  AND   OTHERS  V.  BRADFORD   CORPORATION. 

Mr.  H.  8.  ChildB,  M.Inst.C.E.,  Umpire. 

1906~October.]  T  EstateH  Gazette,"  October  20. 1906. 

Compensation — Land  taken  for  sewage  works. 

This  was  a  case  in  which  claimants  asked  for  compensation  for 
land  at  Esholt,  near  Bradford,  which  the  Corporation  of  that 
place  were  acquiring  for  the  purpose  of  their  sewage  works. 

The  land  contained  an  area  of  52,164  square  yards,  the  value 
placed  upon  it  by  the  owners  being  £9.115.  Expert  witnesses  for 
the  Corporation  valued  the  land  at  £1,100,  and  the  Arbitrator's 
award  was  £3.275. 

The  witnesses  called  included  Mr.  Samuel  Jackson,  Mr.  Thomas 
T.  Empsall  and  Mr.  G".  D.  Douglas  for  the  claimant;  and  for 
the  Corporation,  Mr.  C.  H.  Gott  and  others. 


RENDELL  V.  BRADFORD  CORPORATION. 

Mr.  James  Young,  M.Inst.C.E.,  Umpire. 

1906-Jiily  17,  October.]  [**  Estates  Gazette,"  July  21,  October  SO,  1906. 

^Compensation  —  Land,  farm  and  laundry  buildings — 
Acquisition  for  sewage  scheme — Potential  commercial 
value. 

This  was  a  claim  for  compensation  by  Mr.  A.  Rendell,  Kirkgate, 
Bradford,  owner  of  land  between  the  Esholt  Estate,  near  Brad- 
ford, and  an  area  previously  acquired  by  the  Corporation  of 
Bradford  for  the  purposes  of  their  sewa^  farm  at  Baildon  Side, 
near  Bradford. 

Mr.  Tindal  Atkinson,  K.C.,  and  Mr.  T.  R.  D.  Wright  appeared 
for  the  owner,  and  Mr.  Jeeves  for  the  Corporation. 

Mr.  Tindal  Atkinson  said  Mr.  Rendell  was  a  gentleman  who 
carried  on  a  very  extensive  drapery  business  in  Bradford,  and 
was  owner  of  the  land  in  question.  In  1887  he  purchased  Ford 
House  Farm,  consisting  of  just  over  seventeen  acres,  and  upon 
this  he  subsequently  built  a  residence  for  himself.  There  were 
also  large  premises  which  were  used  for  farm  purposes,  but  which 
could  be  converted  into  commercial  premises.  Altogether  he 
had  spent  £12,000  on  the  farm  and  buildings.  In  1880  the  Cor- 
poration first  attempted  to  obtain  possession  of  this  farm,  but 
were  unsuccessful,  and  the  same  result  followed  a  similar  attempt 
in  1901.  Previous  to  this  the  claimant  had  obtained  rough  plans 
for  the  erection  of  a  factory  on  the  estate,  and  after  the  second 
attempt  on  the  part  of  the  Corporation  failed  he  took  further 
steps  with  a  view  to  erecting  a  factory.  In  1001  he  bought  Gill- 
beck  Farm  adjoining,  with  a  view  to  this  end.     The  area  of  this 
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was  19a.  2r.  3p.  The  district  of  Shipley,  near  which  the  farms 
were  situated,  was  developing  in  thi  dixection  of  Ford  Hoose 
Farm,  and  the  estates,  oounsel  pointed  out,  were  capable  of 
development  either  for  residential  or  commeircial  purposes,  there 
being  no  other  land  adjacent  available,  from  the  fact  that  the 
Corporation  possessed  the  land  and  used  it  for  their  own  purposes. 
For  years  Mr.  Rendell  had  contemplated  erecting  manufactoriea 
on  this  land.  It  was  in  an  extremely  suitable  position  and  waa 
the  caily  land  in  the  vicinity  he  could  acquire  for  the  purpose, 
and  this  was  an  added  value  to  the  land.  In  addition,  it  h9d 
frontages  upon  good  roads,  and  the  part  not  used  for  mills  could 
be  readily  developed  for  residential  purposes. 

Mr.  John  Kenry  Wood  proved  the  plans  of  the  claimant's  pro- 
perty and  gave  evidence  to  the  effect  that  the  building  upon  Ford 
House  Farm  consisted  of  laundry  block,  109,631  cubic  feet; 
warehouse  blocks,  including  stables,  engine  house,  boiler  house 
(large  brick  and  stone  buildings),  cow  shed,  store  rooms  and  wood 
and  iron  buildings,  etc.,  in  aU  309,100ft.  ;  Esholt  Lane  cottages, 
and  outbuildings,  19,372ft.  ;  and  Gillbeck  Farm  and  outbuild* 
in^,  77,051ft.,  total,  515,154  cubic  feet.  He  said  the  land  was 
suitable  for  commercial  purposes,  and  also  described  in  detail 
the  machinery  already  in   use  there. 

Mr.  Rendell,  the  claimant,  gave  evidence  in  support  of  hi» 
counsel's  opening. 

Mr.  J.  H.  Hanson  gave  a  summary  of  value  as  follows :  — 

aiUbeck  Lands  :- 
Field  occupation,  7.777  acres:  field.  5.004  acrra;  honee,  garden 
and  ontbuildiiifft,   0.593   acres;   total   13.374  acres,    equals 

64,730  yards,  at  2b.  6d.  per  yard     £8,091 

OlUbeck  House— Two  Dwelling  Houses    400 

Ford  House,  lands,  bouse  and  buildings,  22.207  acres,  deduct 
bed  of   river,   1.379    acres,    equals    20.828    acres;    equals 

100.808  yards,  a^t  28.  6d.  per  yard    12,601 

Two  houBea  in  Esholt  Lane.  £160  each    320 

Ford  Bouse,  laundrv  and  cottage    1,827 

Stone  and  brick-buiit  buildings,  stabling,  barn,  bam  and 
hay  loft,  etc..  together  with  shedding,  etc 1,614 

£24,763 
Add  10  per  cent,  for  ompulsory  sale   2,475 

£27,228 
Fixed  laundry  machinery,  cisterns,  and  engine,  and  boiler 

at  stabling    1.000 

Disturbance  of  laundry  business,  cost  of  removal,  loss  on 
about  800  tons  of  building  material  deposited  on  the  land 
fcxr  building  purposes,  removal  of  farming  stock,  etc 360 

Total  of  claim    £29.078 

By  Mr.  Waugh  :  Gillbeck  Farm  was  dose  to  the  main  road  and 
on  one  aide  was  a  fellmonger's  manufactory  and  on  the  other  the 
sewage  farm,  but  he  did  not  think  this  would  have  any  dele- 
terious effect  upon  houses  of  the  artisan  class.  Whether  Baildon. 
had  increased  or  not  did  not  affect  the  valuation  of  this  land 
one  iota  for  the  purpoees  he  had  indicated.  The  valley  lands 
from  Bradford  had  been  gradually  filling  up  and  for  many 
years  there  had  not  been  a  plot  of  land  suitable  for  works  to 
be  found  in  the  valley  from  Bradford  to  Shipley,  nor  between. 
Shipley  and  Baildon,  except  at  Baildon  Wood,  which  was  held 
by  the  Salt  family.     He  thought,   looking  at  the  expansion  of 
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tramway  und^jrtakings  in  the  Weet  Riding,  there  was  no  reason 
why  the  trams  should   not  oome   up  to  this  property. 

At  a  later  stage  it  was  arranged  that  the  item  for  farming  stock, 
etc.,  should  be  dealt  with  separately  by  a  valuation  of  crops, 
etc.,  on  the  land  when  taken  over  by  the  Corporation. 

Mr.  Hanson  said  this  would  reduce  his  grand  total  to  £28,778. 

Mr.  John  Wm.  Fielden  gave  evidence  to  the  effect  that  in 
February,  1898,  on  instruction  from  Mr.  Bendell,  he  went  to  the 
late  Mr.  Francis's  office  and  inetructed  that  geoitleman  to  pre- 
pare plans  for  the  erection  of  a  mill  on  this  land,  and  he  left 
the  estate  plan  with  him  for  the  purpose  of  guiding  him  in  select- 
ing the  position  of  the  proposed  mill. 

Mr.  S.  Jackson,  architect,  Bradford,  gave  evidence  as  to  the 
adaptability  of  the  property  for  mill  purposes.  His  figure  of 
valuation  was  exactly  the  same  as  that  of  Mr.  Hanson. 

Mr.  Woodhead  gave  similar  evidence. 

By  Mr.  Waugh :  In  1898  land  in  the  vicinity  was  sold  at  2s. 
per  yard.  Since  then  it  had  rapidly  increased  in  value.  He  had 
presented  a  report  in  1905  to  the  Bradford  Corporation  upon 
land  in  this  valley,  and  stated  that  there  was  no  demand  for  the 
land  other  than  for  agricultural  purposes,  except  the  small 
portions  of  land  near  the  public  roads.  Counsel  was  proceeding 
to  quote  from  a  further  report  made  to  the  Bradford  Corporation 
to  the  effect  that  no  sensible  man  would  think  of  starting  mills 
on  this  estate  with  all  its  disadvantages. 

Witness  said  that  report  had  reference  to  the  Buck  Mill  pro- 
perty on  the  other  side  of  the  river  and  not  to  the  property 
in  question. 

For  the  Corporation,  Mr.  Waugh  urged  that  the  evidence  went 
to  show  that  there  was  no  demand  for  the  land  for  commercial 
purposes,  and  that  the  plans  got  out  by  Mr.  Francis  only  indi- 
cated how  the  land  could  be  developed  for  mills,  if  required, 
after  the  sewer  was  put  in  by  the  Bflkildon  authoritT,  and  not 
with  the  intention  of  Mr.  Rendell  using  it  for  this  purpose  him- 
self. The  existing  buildings,  so  far  from  being  erected  with  a 
view  for  turning  into  mills  at  some  time  or  the  other,  showed 
by  their  construction  that  they  were  used  for  the  claimant's 
own  farm  purposes  and  were  only  sufficient  for  such  intention. 
With  re^rd  Gillbeck  Farm,  he  contended  that  the  price  paid  for 
it  by  Mr.  Rendell  was  in  excess  of  its  value,  the  price  having 
been  put  up  in  consequence  of  the  knowledge  that  the  Corporation 
had  scheduled  it.  With  regard  to  the  claim  that  this  portion 
of  the  estate  was  suitable  for  artisans'  dwellings,  he  said  there 
was  no  demand  for  such  cottages  in  the  district,  and  the  land 
was  unsuitable.  The  land  was  mere  accommodation  land,  and 
its  value  could  only  be  calculated  upon  such  a  basis. 

Mr.  C.  H.  Gott  gave  the  following  valuation  :  — 

FOBD  HOUSE  FABM. 

21.665  acres  net  land.  Average  rental  value  (Inolnding 
nroportion  of  house,  farm  buildinga,  and  cottage), 
70«.  per  acre,  equals  per  annum     £73  15 

Deduct  landlord's  outgoings.   10  per  cent.,  say     7   R 

Net  annual  value      £66  10 

Freehold  value.  30  years'  purchase    £1,995 

Carried  forward £1,995 
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Brought  forward. . . .    £1,905 
FORD  HOUSE. 

Residential  value  per  annum     £30   0 

lieduct  landlord'!  outgoings.  10  per  cent 3   0 

Net    annual    value       £27   0 

I'reehold  value,  2bO  years'  purchase    540 

LAUNDRY. 
Structural  value ->50,00G  cubic  feet,  at  4d.  per  cubic 

foot       £833    0 

Boiler,  engine  aad  icain  shafting      150   0 

985 

TWO   COTTAGES.— ESHOLT  LANE. 

Letting  value  38.  6d.  per  week  each    £18   4 

Deduct  landlord's  outgoingfl.  10  per  cent 1  16 

Set    annual   value       ^16   8 
.  value,  20  years'  purchase    32& 

GILIiBECK  FABJC. 

13.362  acres  net  land.— Average  'rental  value  (includ- 
ing proportion  of  house,  farm  buildings  and  cot- 
tage), 70s.   per  acre,    equals   per   annum      £46  15 

Deduct  landlord's  outgoings.  10  per  cent 4  13 

Net   annual  value     £42   2 

Freehold  value,  30  years'  purchase    1,26S 

OlLLBECK  H0U8E.-TW0  COTTAGES. 

Letting  value  3s.  6d.  per  week  each    £18   4 

Deduct  landlord's  outgoings,  10  per  cent 1  16 

Net    annual   value       £16   8 

Freehold  value.   18   years'   purchase      29& 

Add  for  possioie  prospective  value  on  Gillbeck  Farm,  13i 

acres,  at  ib30   per  acre  average     400 

Value  of  the  property      £5,804 

Add  for  compulsory  purchase  10  per  cent 589 

£6,384 

Timber,  tay     10 

Allo«v   for  cost  of  removal   and  loss   on  disturbance     300 

Total  valuation     £6,694 

Deduct  for  items  included  in  agreed  schedule  of  fixtures, 
also  included  in  valuation  above     401 

£6,293 
Agreed  valuation  of  fixtures     725 

£7,018 

Col.  Wellsted  also  gave  evidence  in  support  of  the  Corporation 
case. 

The  Umpire  awarded  £11,891. 


NORTH-EASTERN   MARINE   ENGINEERING    COMPANY  V. 
TYNEMOUTH  UNION. 

Northumberland  Quarter  Sessions. 

1006-October  la]  [•*  Estates  Gazette."  October  20. 1906. 

Bating — Assessment — Marine  engineering  works. 

In  the  case  of  thie  company's  works  at  Wallsend,  an  appeal  was 
made  against  the  Tynemouth  Union  raisinfif  the  assessment  of  the 
appellants'  premises  from  £3,250  to  £6,100. 
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Sir  Edward  Boyle,  Bart.,  K.C.,  M.P.,  and  Mr.  Mundahl  were 
for  the  appellants,  and  Mr.  Scott  Fox,  K.C.,  and  Mr.  Mitchell- 
Innes  for  Uie  respondents. 

Mr.  Soott  Fox  said  it  had  been  a^i>eed  that  the  assessment 
should  be  £4,250  net.     No  order  was  asked  as  to  costs. 


smith's     dock    COMPANY    V.     TTNEMOUTH     CORPORATION. 

Northumberland  Quarter  Sessions. 

190e-October  18  ]  T  Estates  Gazette,"  October  20, 190e. 

Bating  —  Assessment  —  Docks — ^Pontoons  —  Abatement 
under  s.  211  of  Public  Health  Act,  1875. 

In  this  case  Smith's  Dock  Company  appealed  a^in^t  the  general 
district  rate.  Mr.  Wadter  Ryde  and  Mr.  Godiey  appeared  for 
the  appellants;  and  Mr.  Alexander  Macmorran,  K.C.,  and  Mr. 
Shortt  were  for  the  Tynemoutn  Corporation. 

Mr.  Ryde  said  the  appeal  was  against  the  general  district 
rate  made  by  the  Urt>an  District  Council  of  the  County  Borough 
of  Tynemouth,  on  April  21,  1906.  The  property  was  described 
in  the  rate-book  as  "  Pontoons,  docks,  land,  buildings,  etc.  ; 
rateable  value,  £4,700."  The  district  rate  was  made  under  section 
211  of  the  Public  Health  Act,  1875.  This  provided  that  the 
poor-rate  assessment  should  be  adopted  as  the  rateable  value,  but 
there  were  exceptions  in  a  sub-section,  and  one  phrase  read,  "  The 
occupier  of  any  land  covered  with  water  or  used  only  as  a 
canal  or  towing  path  shall  be  assessed  in  the  proportion  of  one- 
fourth  part  only  of  such  value."  Part  of  the  property  in  ques- 
tion, for  which  they  were  rated  for  the  relief  of  the  poor,  con- 
sisted of  land  covered  by  water,  and  therefore  came  within  the 
exemption  he  had  referred  to,  and  should  be  assessed  at  one- 
fourth  of  the  annual  values.  For  the  purposes  of  the  day  he  was 
bound  by  the  £4,700  as  the  valuation  of  the  whole  of  the  property, 
but  he  held  that,  as  part  of  the  property  was  land  covered  by 
water,  the  £4,700  should  be  divided,  and  the  one  part  rated  at 
its  full  valuation,  and  the  other- -the  water  part — rated  at  one- 
fourth  of   the  assessment. 

Counsel  agreed  upon  what  would  be  a  fair  division  of  the 
£4,700. 

Mr.  Ryde  described  the  property  in  question,  which  was  situ- 
ated at  North  Shields,  and  plans  were  handed  to  the  Bench.  A 
dry  dock,  285ft.  long  was  conceded  should  be  valued  as  land. 
Owing  to  the  increasing  size  of  ships  the  dry  dock  Became  too 
small,  and  two  areas  were  dredged  out,  and  two  floating  pontoons 
were  placed  there.  Water,  however,  was  never  absent  from  the 
area.  His  contention  was  that  the  space  which  had  been  dredged 
out,  leaving  a  large  body  of  water  there  even  at  the  lowest  tide, 
was  land  covered  by  water,  both  in  common  sense  and  within  the 
words  of  the  statute.  A  pontoon  was  always  afloat.  The  fact 
th»fc  it  was  found  more  convenient  to  connect  the  pontoon  to  the 
piles  for  the  purpose  of  keeping  it  in  position  did  not  lessen  the 
area  of  land  covered  by  water.  Substantially,  the  whole  of  this 
business  owed  its  existence  to  the  presence  of  these  pontoons, 
which  were  able  to  take  floating  ships,   while   they  themselves 
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were  floating  on  water;  and  the  appellants  asked  the  Court  t» 
say  that  the  existence  of  these  pontoons  on  water — ^meant  to 
float,  and  whose  only  usefulness  was  derived  from  their  floating 
—did  not  take  away  the  description  of  the  property,  that  it  was 
land  covered  by  water.  He  understood  that  a  steam-pipe  ran  on 
to  one  and  an  electrical  cable  on  to  the  other.  Proceeding,  Mr. 
Ryde  said  a  floating  pontoon  was  like  a  ship,  and  was  not  in 
itself  a  rateable  thing.  If  a  pontoon  or  anything  like  a  pontoon, 
were  moored  in  a  special  place  permanently  by  a  person  who  had 
an  exclusive  right  to  attach  it  to  a  fastening  at  the  bed  of  tho 
river,  that  person  might  be  rated  for  the  ring  in  the  bed  of  the 
river,  was  not  for  the  ship.  The  presence  of  the  pontoons  in 
question  might  render  the  berths  in  which  they  were  placed  more 
valuable,  but  still  the  pontoon  was  not  rateable.  In  case  he 
gained  his  point  the  division  agreed  upon  was  that  £1,400  would 
be  the  value  of  the  land  property  and  £3,300  the  value  of  the 
land  covered  by  water. 

Mr.  George  Humphreys-Davies  said  the  pontoons  could  be 
easily  removed,  and,  in  fact,  they  had  to  be  removed  for  purposes 
of  repair,   and  in  order  that  the  berth  might  be  dredged. 

Mr.  Macmorran  said  the  point  had  never  yet  been  actually 
decided  in  any  Court,  and  its  importance  would  be  realised  when 
he  mentioned  that  the  principle  alEected  landing-stages  all  over 
the  country.  He  agreed  that  dock-basins,  reservoirs,  etc.,  were 
land  covered  by  water.  Pontoons,  however,  enhanced  the  value 
of  a  yard,  and  had  to  be  taken  into  account  just  the  same  as 
any  piece  of  machinery.  The  premises  had  been  rated  as  a 
whole  and  their  enhanced  value  aue  to  the  presence  of  the  pon- 
toons had  been  taken  into  account.  The  pontoons  were  like 
machinery ;  they  stood  on  very  much  the  same  footing.  Though 
not  rateable  per  se  they  must  be  taken  into  account  for  the 
purpose  of  fixing  the  value  of  the  land  on  which  they  were.  The 
pontoons  was  really  a  big  machine  for  lifting  a  ship.  If  this 
contention  were  right,  the  question  of  land  covered  by  water 
did  not  rise.  The  pontoons  were  not  rateable,  but  they  were 
attached  to  the  yard    and  enhanced  the  value  of  the  yard. 

The  appeal  was  dismissed  with  costs. 

The  Bench  aj^reed  to  state  a  case  for  the  Hich  Court. 

The  surveyors  retained  by  the  appellants  were  Mr.  Humphreys- 
Davies  and  Mr.  Herbert  H.  Fuller.  The  respondents  retained 
Mr.  John  Hunt  Hedley  and  Mr.  Charles  Barker. 


KERSEY  S  TRUSTEES  V.  LONDON  COUNTY  COUNCIL. 

SheriflPs    Court — Under-Sherifif  Burchell    and   a   special 

jury. 

1906-Oclober  18.]  [«  Estate?  Gazette,"  October  20. 1906. 

Compensation — Frontage  land — Acquisition  for  tramway 
scheme  purposes. 

This  was  a  case  in  which  the  London  County  Council  desired 
to  take  a  stip  of  land  in  front  of  Hurst  Lodge,  High  Road,  Lee, 
for  the  purposes  of  their  Lewisham  tramway  scheme. 
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Mr.  Balfour  Browne,  K.C.,  and  Mr.  J.  Norton  were  for  claim- 
antSy  and  Mr.  Lewifl  Coward,  K.C.,  and  Mr  Corrie  Grant  for 
the  London  County  Council. 

Mr.  Balfour  Browne  said  the  claimants  were  the  trustees  under 
the  will  of  the  late  Mr.  Robert  Kersey.  The  County  Council  de- 
sired to  take  a  small  strip  of  land  in  front  of  Hurst  Lodge,  Lee, 
for  the  purposes  of  their  trams.  The  amount  of  land  to  be  taken 
was  small,  880ft.,  but  the  injury  which  would  result  would  be 
very  considerable,  as  the  strip  of  land  to  be  taken  was  planted 
with  trees,  which,  if  taken  down,  would  expose  the  residence  to 
the  view  of  everyone  passing  along  the  road.  The  late  Mr.  Robert 
Kersey  left  the  property  in  trust  by  will  dated  May  16,  1904, 
whereby  he  declared  his  wife  Harriet  Kersey  should  be  entitled 
ix>  Hurst  Lodge  until  her  death  or  until  she  should  marry  again, 
for  her  personal  use  and  occupation,  free  from  rent,  rates  and 
taxes,  as  a  residence.  The  lady  was  65  years  of  age,  and  if  it 
were  only  that  she  had  the  right  to  reside  there  until  death, 
4knd  was  only  tenant  for  life  there  would  be  little  difficulty  in 
deciding.  But  if  she  Lived  and  left  the  premises,  then  it  came 
into  thehands  of  the  trustees.  If  she  left  or  married  again,  then 
it  was  devised  to  Walter  Robert  and  Alex.  Henry  Kersey,  the 
sons  of  the  deceased,  and  if  the  latter  went  to  reside  at  Hurst 
Lodge  he  was  to  receive  additional  rent  charges  of  £700  per 
annum  from  the  estate,  so  that  in  the  event  of  the  widow  ceasing 
1»  reside  there,  there  was  great  inducement  for  Mr.  Alex.  H. 
Kemey  to  live  there,  because  he  would  get  £700  a  year  for  doing 
so.  Thifi  being  so,  there  was  every  iiuiucement  offered  him  to 
live  there,  and  they  had,  therefore,  two  persons  who  were  inter- 
•ested  in  keeping  the  place  as  a  private  residence.  This  being  so, 
whatever  alterations  took  place  in  the  character  of  the  neighbour- 
hood this  place  would  remain  a  private  residence 

M.  Alexander  Henry  Kersey  stated  that  the  premises  in  ques- 
tion were  purchased  by  his  father  in  1893  for  the  sum  of  £4,500. 
He  spent  considerable  sums  upon  the  place  from  time  to  time, 
approximately  £2,000,  and  in  recent  yeaars  another  £500.  The 
he  use  and  grounds  were  unique,  and  provided  the  screens  of 
trees  remain  as  at  present  the  house  would  be  as  isolated  as  any 
•country  house  would  be.  In  his  opinion,  if  the  strip  of  land 
were  taken  it  would  ruin  the  premises  for  residential  purposes  and 
expose  the  house  to  the  observation  of  all  passers. 

Mr.  I^wis  Coward  suggested  that  the  County  Council  were 
willing  to  reinstate  the  property  to  the  approval  of  Mr.  Leslie 
Vigors,  one  of  claimants'  surveyors,  and  eventually  the  case  was 
settled  upon  the  terms  that  claimants  should  take  a  verdict 
for  £200,  subject  to  the  terms  on  the  brief,  and  the  County  Coun- 
'cil  undertook  to  put  right  any  damage  caused  by  the  works,  this 
undertaking  to  be  carried  out  by  the  County  Council  to  the 
satisfaction  of  Mr.  Leslie  Vigers. 

The  professional  gentlemen  retained  by  claimants  in  addition 
to  Mr.  Alex.  H.  Kersey,  were  Mr.  Leslie  R.  Vigers  and  Mr. 
W.  J.  Dyer.  For  the  County  Council.  Mr.  Andrew  Young,  Mr. 
Samuel  Walker,  Mr.  Howard  Martin  and  Mr.  A.  Norman 
•Garrard  were  engaged. 
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GREAT   NORTHEBN   RAILWAY  V.   HITCHIN   UNION. 

Herts  Quarter  Sessions. 

1906— October  15.]  ["  Entates  Gazette,"  Octoler  27, 1906. 

Rating — Assessment — Rai  1  way  Property* 

In  this  case  there  were  nineteen  appeals  from  the  rating  in. 
the  Hitchin  Union,  and  decisions  in  thirteen  of  these  had  been 
adjoamed.  The  company  succeeded  in  their  appeals  already- 
dealt  with,  and  other  cases  wer^  left  over  that  an  arrangement 
might  be  oome  to  if  possible. 

Mr.  Lindsey  appeared  for  the  G.N.R.  Company,  and  Mr. 
Konstam  was  for  the  respondents. 

Mr.  Konstam  said  he  had  received  a  letter  from  the  solicitor 
to  the  G.N  R.  Company  stating  that  the  appeals  would  be  with- 
drawn. He  was  instructed  to  agree  to  the  figures  in  the  six 
cases  having  reference  to  the  rate  of  1904,  no  costs  to  be  allowed 
on  either  side. 

Mr.  Lindsey  said  that  in  regard  to  the  other  appeals  having 
xeference  to  the  rate  of  1905,  the  figures  were  also  agreed  to, 
but  in  those  cases  the  appellants  applied  for  costs. 

Mr.  Konstam  :  We  consent,  and  the  amounts  overpaid  will  be- 
refunded. 

The  Court  made  an  order  accordingly,  the  figures  of  the  old: 
and  new  assessments  being  as  follows  :  — 

Old.  New. 

Groei.   Bate-    GroBsi   Bate- 

Est.       able       Est      able 

BentaL  Value.  Rental.  Value. 

£  £  £  £ 

Baldook       410         256        676        140 

Bygr&Te      1.646         980      1.977        440 

Great  Wymondley      4.411      3.340      3,744      2,744 

Holwell      2.940      1.900      2,314      1.694 

Hitchin       7,764      5.572      6.547      4.517 

St.    IppolTta       1,970      1,444      1.670      1.220 

Knebworth       8.400      6.420      7.361      5.366 

Letchworth      678        432         909        234 

Little  Wymondley      3.345      2.555      2.929      2,144 

Norton      61  38  60  15 

Stevennge     13.300      9.750     10.832      7.822 

Walsworth       3.269      2,242      3.122      1.675 

Willian     644        405        883        223 

Total       48!290"  36.336     42.923     28.134 


KINE   V.   JOLLY. 

House  of  Lords — The  Lord  Chancellor  and  Lords  James 
of  Hereford,  Eobertson  and  Atkinson. 

1906-October  25.]  T  Estates  Gazette,"  October  27, 190& 

Easement  —  Ancient     Hghts  —  Alleged    obstruction  — 
Trespass. 

This  was  an  appeal  by  the  defendant  from  a  jadgment  of  the 
Court  of  Appeal  varying  an  order  made  by  Mr.  Justice  Kekewich 
in  the  action  which  was  tried  in  the  Chancery  Division  (Estates 
Gazette,  July  23,  30  and  August  6  and  December  24,  1904 ;  and 
"Digest  of  Cases,"  1904,  pp.  323  and  489). 
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Mr.  Hugh€«,  K.C.,  and  Mr.  Vt^rnon  appeared  far  the  appel- 
lant ;  Mr.  P.  O.  Lawrence,  K.C.,  and  Mr.  W.  A.  Cann  for  the 
reepondent. 

The  Lord  Chancellor  said  the  appeal  related  to  an  alleged 
interference  with  lights.  The  law  was  laid  down  by  this  House  in 
the  Home  and  Colonial  Stores'  case  aa  follows: — "The  right  of 
the  owner  or  occupier  of  a  dominant  tenement  to  liorht  is  based 
upon  the  principle  stated  by  Lord  Hardwicke  in  1752  that  he 
is  not  to  be  molested  by  a  nuisance.  He  does  not  obtain  by  his 
easement  a  right  to  all  the  light  he  has  enjoyed.  He  obtains  a 
right  to  60  much  of  it  as  will  suffice  for  the  ordinary  purposes 
of  inhabitancy  of  business  according  to  the  ordinary  notions  of 
mankind,  having  regard  to  the  locality  and  surroundings.  To 
deprive  him  of  this  would  amount  to  a  nuisance,  and  that  is 
the  basis  on  which  the  decision  of  this  House  proceeded."  He 
felt  much  difficulty  in  applying  the  doctrine  of  that  case,  how- 
ever, to  the  present  litigation.  Mr.  Justice  Kekewich  adopted 
as  appeared  to  him  a  perfectly  sound  view  of  the  law,  and  in 
dealing  with  the  facts  he  found  that  a  nuisance  was  proved. 
That  learned  Judge  had  evidently  accepted  the  evidence  of  two 
witnesses,  which  established  a  nuisance.  He  attached  the 
great<e»t  importance  to  the  opinion  on  such  a  matter  of  the  learned 
Judge,  who  had  the  advantage  of  observing  the  witnesses,  and  as 
that  opinion  had  been  supported  by  two  out  of  the  three  members 
of  the  Court  of  Appeal,  he  could  not  think  it  would  be  safe  for 
their  Lordships  to  reverse  this  judgment  on  a  pure  question  of 
fact. 

Lord  James  of  Hereford  agreed  with  the  Lord  Chancellor. 

Lord  Robertson  and  Lord  Atkinson  both  were  of  the  contrary 
opinion. 

Their  Lordships  being  therefore  equally  divided  in  opinion,  the 
decision  appealed  against  stood  good,  and  following  the  usual 
practice,  no  order  was  made  by  the  House  as  to  costs.  The 
order  as  to  costs  made  by  the  Court  of  Appeal  also  stood,  and 
each  party  had  to  par  the  costs  they  had  respectively  incurred 
by  the  abortive  appeal  to  their  Lordship's  bar. 


DURHAM     RURAL    DISTRICT    COUNCIL    V.    NORTH  BRANCE- 
PETH  COAL   COMPANY. 

King's  Bench  Division — Mr.  Justice  Bigham. 

190fr-October  25.]  C  Estates  Gazette,"  October  27. 1906. 

Highway — Damage  to— Liability  of  colliery  owner. 

This  was  a  special  case  for  the  opinion  of  the  Court,  the  point 
in  the  case  being  whether  the  defendant  Council  were  liable  to 
the  plaintiffs  for  damage  to  the  surface  of  their  highway  by 
reason  of  the  bursting  of  the  main^  of  the  Weardale  and  Shelden 
Wat€»r^'orks  Company,  alleged  to  be  due  to  a  subsidence  occa- 
sioned by  the  mining  operations  of  the  coal  company. 
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Mr.  Macniorraii,  K.C.,  and  Mr.  Macpherson  appeared  far  the 
Rural  District  Council,  and  the  ooal  company  was  represented  by 
Mr.   Manibty,  K.C.,   and   Mr.    Compton    Glen. 

Ih-*  defendant  company,  in  defence,  contended  that  their  only 
liability  as  against  the  highway  authority  was  to  leave  sufficient 
siipport  for  the  surface  of  the  road,  which  they  had  done.  They 
were  not  liable  for  any  injury  caused  by  any  dislocation  of  the 
mains  of  ihe  waterworks  company.  They  gave  notice  in  aoooid- 
anoe  with  the  Waterworks  Clauses  Act,  of  their  inteniioiKL  to 
work  tiio  coal,  and  the  waterworks  company  had  neglected  to 
take  the  precaution  to  obtain  the  requisite  suppoirt,  according  to 
statutory  provisions  for  their  mains  by  paying  them  compensa- 
lion.  The  defendant  company  had  thus  fulfilled  their  obligations 
to  both  the  watei-works  company  and  the  highway  authority,  and 
could  lawfully  work  the  ooaJ  against  the  world.  The  water  main« 
were  laid  for  an  extent  of  lOO  miles  along  the  highway,  and  if 
the  contentions  of  the  District  Council  were  oorrect  it  would 
follow,  Mr.  Manisty  said  that  the  right  of  the  mineral  owners 
to  work  the  coal  would  be  veiy  largely  reduced  and  limited 
without  their  receiving  any  compensation.  There  had  been  no 
disturbance  of  the  surface  of  the  highway  by  aaiy  act  of  the 
defendant  company ;  the  authors  of  the  damage  were  the  water- 
works company,  and  they  were  people  who  miglit  be  liable. 

Mr.  Macmorran :  The  question  is  whether  defendaaitts'  act  was 
an  unlawful  act. 

Mr.  Justice  Bigham  :  Yes,  and  whether  the  damage  can  reason- 
ably be  said  to  be  attributable  to  Ihat  act.  This,  his  Lordship 
said,  was  a  question  of  fact ;  and  he  thought  the  case  shoula 
go  down  to  Durhani  to  have  it  decided,  leaving  the  question  of 
law  to  be  thrashed  out  afterwards.  If.  however,  counsel  thought 
his  decision  would  settle  the  case  he  would  give  it,  but  at  present 
be  should  probably  be  against  defendants. 

Mr.  Manisty  said  they  also  contended  that  the  bursting  of  the 
water  pipes  was  due  to  improper  pressure,  if  there  was  no 
indication  of  the  working  of  the  coal  having  dislocated  them. 
He  thought,  therefore,  that  the  case  must  go  for  trial  on  the 
question  of  facts. 

Mr.  Macmorran  thought  his  Lordship  should  give  a  decision 
on  the  point  raised. 

Mr.  Justice  Bi?ham  said  that  as  counsel  could  not  agree, 
he  should  give  judgment,  but  he  did  not  think  it  could  be  of  any 
real  value  to  anybody,  for  it  was  not  till  the  question  of  facts 
were  ascertained  that  the  question  of  law  could  be  determined. 
The  provisions  of  the  Waterworks  Clauses  Act,  under  which  the 
defendants  gave  their  notice  to  the  plaintiffs,  had  no  reference 
at  all  to  the  risrhts  of  the  local  authority,  and  that  being  so, 
there  would  be  judgment  for  the  plaintiffs  on  the  point  raised, 
the  question  hs  to  costs  being  reserved.  It  might  well  be,  how- 
ever, that  when  the  case  came  to  be  tried  the  point  he  had 
decided  was  not  the  point  in  the  case  at  all,  and  he  did  not 
desire  that  his  decision  should  in  any  way  fetter  the  learned 
•Judge  before  whom  the  case  was  tried. 
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SHORTS,  LTD.   V.  LONDON   COUNTY  COUNCIL. 

King's  Bench  Division — Mr.  Justice  Bigham. 

l9(»-October  25.]  [**  EBtatw  Gftsette,"  October  27, 1906. 

Compensation — ^Wine  house — London  County  Council 
Improvements  Act,  1899 — Principle  of  compensation — 
Disallowance  of  claim  in  respect  of  compulsory  pur- 
chase and  reversionary  trade  loss. 

This  was  a  special  case  sta.ted  hj  an  arbitrator,  and  raised 
an  important  point  as  to  the  amoant  of  compensation  to  be  paid 
by  the  Council  to  the  plaintiffs  in  respect  of  their  premises, 
which  were  compulsorily  acquired  in  connection  with  the  Strand 
improvement  scheme. 

Sir  E.  Boyle,  Bart.,  K.C.,  M.P.,  Mr.  Lewis  Coward,  K.C., 
and  Mr.  W.  A.  Robertson  appeared  for  the  plaintiffs,  and  Mr. 
£.  Morten  and  Mr.  Neville  represented  the  defendants. 

Mr.  Coward  said  under  the  L.C.C.  Improvements  Act,  1899, 
the  Council  obtained  power  to  acquire  oompulsorily  certain  free- 
hold property  in  the  Strand,  induding  Short's  wine  and  spirit 
establishment.  Under  the  statute  Short's,  Ltd.,  were  to  reoeive 
amongst  other  things,  "such  compensation  as  should  be  eq^uiva- 
lent  to  the  different  between  the  present  value  of  the  fee  simple 
of  the  existing  premises  of  Short's,  Ltd.,  and  the  present  value 
of  a  leafie  for  80  years  at  a  rent  of  £10  per  annum,  of  the  same 
premises.  Thie  question  was  referred  to  an  arbitrator,  who 
awarded  Short's,  Ltd.,  £7,165,  and  declined  to  allow  them  any- 
thing in  respect  of  compulsory  sale  or  reversionary  trade  loss. 
The  arbitrator  having  said  that  if  the  company  were  entitled  to 
compensation  under  their  head  of  claim  he  should  award  them 
£716  for  compulsory  purchase  and  £10,062  for  reversionary  trade 
loss.  Learned  counsel  submitted  that  the  arbitrator  was  wrong 
in  disallowing  compensation  for  compulsory  purchase  and  rever- 
sionary trade  loss. 

Mr.  Morten,  for  the  L.C.C,  urged  that  the  arbitrator  had 
clearly  performed  his  duty  in  refusing  to  award  Short's,  Ltd., 
that  to  which  they  wera  not  entitled  under  the  Act. 

His  Lordship  said  in  his  opinion  the  arbitrator  was  right. 
There  was  no  evidence  before  him  that  the  arbitrator,  in  ascer- 
taining the  amount  of  compensation,  had  not  taken  into  con- 
sideration the  fact  that  there  was  a  licence  attached  to  the  pre- 
mises. As  to  the  allowance  of  ten  per  cent,  for  compulsory  pur- 
chase, the  Act  did  not  say  that  Short's,  Ltd.,  should  receive  it, 
and  the  arbitrator  had  not  awarded  it.  There  would,  therefore, 
be  judgment  on  the  special  case  for  the  County  Council,  with 
costs. 
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WADDLE   V.   SUNDERLAND   ASSESSMENT    COMMITTEE. 

King's  Bench  Division — The   Lord    Chief  Justice   and 
Justices  Bidley  and  Darling. 

1906— October  26.]  r  Estates  Gazette,"  November  3,  I906L 

Rating  —  Assessment  —  Licensed  premises  —  Statutory 
Deductions — Deduction  of  amount  paid  for  compensa- 
tion for  licence  taken  away — ^Whether  allowable. 

This  was  a  special  case  stated  by  the  Justices  of  the  Peace  of 
the  county  of  Sunderland  in  an  appeal  by  Mr.  Matthias  Waddle 
against  a  rate  for  the  relief  of  the  poor  by  the  oveieeers  of  the 
parish  of  Sunderland. 

The  appellant  was  the  owner  and  occupier  of  fully-licensed  pre- 
mises known  as  the  Central  Hotel,  at  32,  Bridge  Street,  Sunder- 
land. By  the  rate  he  was  assessed  as  the  occupier  of  the  hotel 
upon  a  gross  value  of  £750  and  a  rateable  value  of  £625.  Tlie 
appellant  appealed  against  the  rate  at  the  general  Quarter  Ses- 
sions on  the  ground  that  in  addition  to  the  deduction  of  one-sixth 
heretofore  deducted  by  the  committee  for  repairs,  insurance  and 
other  expenses  necessary  to  maintain  the  premises  in  a  state 
to  command  the  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year  there  should  also  be  deducted 
the  amount  charged  under  section  3  of  the  Licensing  Act,  1904, 
for  the  year  1905.  The  Justices  rejected  the  appellant's  conten- 
tions and  dismissed  the  appeal,  with  costs,  and  against  that  de- 
cision this  appeal  was  brought. 

The  Lord  Chief  Justice  said  that  the  question  raised  by  the 
special  case  was  as  to  whether  an  occupier  who  happened  to  be 
the  owner  of  some  licensed  premises,  who  had  been  called  upon 
to'  make  a  payment  in  respect  of  the  fund  to  compensate  persons 
whose  licences  might  be  taken  away,  could  deduct  the  amount  of 
that  annual  payment  from  the  assessment  for  the  poor  rate.  If 
it  could  fairly  be  said  that  this  particular  annual  sum  was  paid 
in  order  to  maintain  the  licence  there  would  be  a  great  deal  to 
be  said  in  favour  of  the  contention  for  the  appellant,  but  in  his 
opinion  this  assessment  of  charQ:e  upon  the  licence-holder  was 
too  remote.  The  Compensation  Fund  was  raised  to  form  a  fund 
out  of  which  the  licence-holders  might  be  compensated  when  their 
licences  were  taken  away,  and  if  this  particular  licence  was 
taken  away  the  owner  might  get  a  sh.are.  That  seemed  to  him  a 
long  way  off  any  sum  of  money  paid  for  insurance  or  to  maintain 
the  premises  in  a  state  of  repair.  For  these  reasons  he  thou^t 
the  appeal  failed. 

Justices  Ridley  and  Darling  concurred. 

Leave  to  appeal  further  granted. 
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"THE   KING  V.   GREAT    NORTHERN,  PICCADILLY  AND   BROMP- 
TON   RAILWAY  COMPANY    (EX   PARTE   COBURN). 

King's   Bench   Division — The   Lord    Chief  Justice  and 
Justices  Kidley  and  Darling. 

1906— October  26.]  T  Estates  Gazette,"  November  3, 1906. 

Compensation  —  Tube  railway  —  Question  of  damage 
through  subsoil  easement. 

In  this  case  Mr.  Roskill,  K.C.,  said  he  appeared  to  show  cause 
against  a  rule  nisi  obtained  to  bring  up  a  certain  inquisition  for 
judgment.  The  case  was  heard  by  a  sheriff's  jury.  The  point 
was  a  short  one.  The  premises  affected  were  situated  in  Long 
Acre,  consisting  of  shops  and  flats.  The  defendants'  tunnel  or 
tube  railway  ran  underneath  at  a  great  depth,  some  120ft.,  for 
a  length  of  about  57ft.  Half  the  tube  was  under  the  property 
and  the  other  half  under  the  footpath.  The  claimant  Coburn, 
who  owned  the  property  in  question,  having  been  served  with  a 
notice  to  treat  for  his  interest  in  the  soil  effected,  sent  in  a  claim 
for  £2,000,  the  question  of  structural  damage  being  reserved.  The 
jurv,  after  hearing  the  case,  returned  a  verdict  awarding  him 
nothing  at  all.  And  it  was  that  in  respect  of  whirh  he 
•obtained  a  rule  nisi.  The  grounds  of  the  application  were  that 
the  questions  should  have  been  dealt  with  separately,  and,  further, 
that  the  jury  had  exceeded  their  jurisdicfion.  The  verdict  of 
the  jury  was  that  the  "easement  was  worth  nothing,"  and 
that  the  claimant  had  suffered  no  damage.  Counsel  argued  that 
the  verdict  was  a  right  one,  and  that  the  jury  had  not  exceeded 
their  jurisdiction. 

The  Court,  after  hearing  the  les^al  arguments,  discharged  the 
rule,  with  costs.* 

PRETTY  V.  WORTHINGTON   AND   CO. 

King's  Bench  Division — Mr.  Justice  Walton. 

1906-October  29.]  r  Estates  Gazette,"  November  3. 1906. 

Architect — Building  contract — Implied  authority  of  archi- 
tect to  order  prime  cost  items — Liability  of  building 
owner  for  such  items. 

In  this  case  a  point  of  law,  as  regards  the  authority  of  an 
architect  and  the  liability  of  a  building  owner  on  a  building  con- 
tract was  decided. 

Mr.  C.  A.  McCurdy  was  counsel  for  the  plaintiff,  and  Mr.  Hugo 
Young,  K.C.,  represented  the  defendants. 

Mr.  Pretty  was  sub-contractor  for  the  painting  of  the  Albert 
Hall,  Leicester,  which  was  being  erected  for  the  defendants. 
The  painting  wias  in  the  contract  for  the  entire  buildings 
Included  in  a  provisional  sum  and  was  ordered  by  the  architect 
in   the  name  of  the  building  owner.     Messrs.    Worthington   and 

*  A  full  report  of  the  judgment  of  the  Lord  Chief  Justice  is  given  in  the  EsiATBS 
•GAZBTTB  for  Nov.  10, 1906,  at  p.  851. 
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Co.  paid  the  whole  of  the  moneys  due  under  the  contract  to  the 
head  contractor,  who  handed  back  to  the  architect  the  sums  due 
to  the  painter.  These  sums,  it  appeared,  were  not  paid  over  by 
the  architect,  who  was  shortly  afterwards  incapacitated  from 
work  through  mental  trouble.  Plaintiff  thereupon  sued  the  de- 
fendants for  the  price  of  the  painter's  work. 

It  was  argued  by  Mr.  McCurdy  on  behalf  of  the  plaintiff  that 
the  architect  had  an  implied  authority  on  behalf  of  the  building 
owner  to  order  any  items  included  as  prime  cost  items  or  as 
provisional  sums  on  behalf  of  the  building  owner  and  to  make 
the  building  owner  directly  responsible  to  a  sub-contractor  for 
such  items. 

His  Lordship  gave  judgment  for  the  plaintiff  for  the  full  amount 
claimed. 


TRUSCOTT   V.   PEOPLE  S   DWELLINGS   COMPANY. 

Bow   County  Court — His  Honour  Judge  Smyly. 

1906-October  10, 31.]  ["  Estates  Gazette,"  October  13,  Nov.  3, 190& 

Landlord  and  tenant — Distress — ^Alleged  illegal — Tender 
of  rent — Conditions  of  valid  tender. 

This  was  an  action  in  whicli  James  Cardue  Truscott,  a  blouse 
manufacturer,  5,  Falmerston  Road,  Walthamstow,  brought  an 
action  to  recover  damages  for  illegal  distraint  and  trespass  from 
the  People's  Land,  Buildings  and  Dwellinjrs  Company,  of  London 
Bridge,  and  Frank  Allen,  a  certified  bailiff,  of  Walthamstow. 

Mr.  Duncan  appeared  for  plaintiff,  and  Mr.  G.  A.  Blackwell 
for  defendants. 

Plaintiff  stated  that  for  the  purposes  of  his  business  he  took  33 
and  35,  Palmerston  Road,  Walthamstow.  He  had  machines  for 
the  manufacture  of  coods  in  both  houses,  but  lived  in  the  second 
house.  On  July  23  ne  gave  notice  to  leave  33,  Palmerston  Road, 
at  which  time  £5  was  owing  for  rent  and  £2  10s.  in  respect  of 
the  other.  The  same  day  his  wife  offered  the  rent  for  35,  but 
it  was  refused,  and  the  next  day  brokers  were  put  in  at  35  for 
the  whole  of  the  £7  10s.  A  few  days  before  notice  had  been 
given  him  that  distress  would  be  put  in  unless  he  paid  the  lent, 
the  result  being  that  the  firms  from  whom  he  hired  his  sewing 
machines  took  them  away,  and  his  business  was  ruined.  This 
was  the  direct  result  of  defendants'  action,  and  therefore  he 
claimed  damages  for  the  brokers  having  been  put  in  at  35  for 
the  rent  due  in  respect  of  33,  when  the  rent  of  the  former  place 
had  been  tendered  and  refused. 

Evidence  was  called  by  the  defendants  to  the  effect  that  no 
rent  had  ever  been  paid  in  respect  of  33,  and  when  Mrs.  Truscott 
offered  to  pay  £5  she  did  not  state  for  whidh  house,  nor  did  she 
actually  tender  the  money. 

Mr.  Blackwell  contended  that  the  action  of  the  broker  in  pro- 
ducing the  warrant  was  in  law  another  demand  for  the  money, 
and  if  the  plaintiff  relied  on  getting  damages  on  the  question  of 
tender,  the  money  should  again  have  been  offered  at  that  time. 
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Again  he  would  point  out  that  in  the  warrant  the  premises  were 
separate.  It  stated  definitely  that  £2  lOs.  was  due  in  respect 
of  one  house  and  £5  on  another,  and  if  the  bailiff  did  not  carry 
out  his  duties  properly  he,  and  not  the  landlord,  was  responsible. 
With  regard  to  the  bailiff,  it  had  not  been  proved  that  he  levied 
on  No.  35  for  more  than  the  £2  10s.,  for  the  goods  which  had 
been  seized  did  not,  when  sold,  liquidate  the  debt  and  expenses, 
so  that  it  could  not  be  said  that  the  distraint  was  in  any  way 
excessive. 

His  Honour  said  the  important  question  raised  was  whether 
or  not  there  was  such  a  tender  for  the  rent  as  would  make  the 
distress  illegal.  He  had  come  to  the  conclusion  that  the  tender 
was  not  such  as  would  have  made  the  distress  illegal.  The 
evidence  showed  that  £7  10s.  was  due  in  respect  of  the  two 
houses,  but  when  Mrs.  Truscott  called  at  the  offices  of  the  defen- 
dant company  she  oifered  only  £2  10s.,  and  that  offer  was  re- 
fused. Further  than  that,  when  the  bailiff  was  put  in,  the  money 
was  not  tendered  to  him  nor  was  it  even  ready  for  him.  To  make 
a  legal  tender  a  person  must  not  only  offer  tne  money,  but  must 
be  ready  and  willing  to  pay  the  money  at  any  subsequent  time 
when  it  may  be  demanded.  In  that  case  it  was  essential  that 
the  plaintiff  should  not  only  have  tendered  the  money  before  the 
distress  was  put  in,  but  should  also  have  it  ready  when  the 
broker  called,  but  it  was  shown  that  the  plaintiff  had  not  the 
money.  With  regard  to  the  claim  for  excessive  distraint,  the 
amount  of  furniture  seized  had  certainly  not  been  excessive,  so 
he  should  give  a  verddct  for  the  defendants  on  both  points. 
However,  on  the  point  of  tender,  he  would  give  the  palintin  leave 
to  appeal  to  a>  higher  court,  and  in  the  event  of  a  aecision  being 
given  in  plaintiff  s  favour,  he  (his  Honour)  would  allow  damages 
against  the  landlord  for  £8  to  save  coming  to  Court  again. 

Judgment  was  entered  for  the  defendants,  with  costs,  and  on 
the  counterclaim  judgment  was  also  given  for  them  for  £20  19s. 
and  costs  in  respect  of  rent  owing. 


COUCHMAN  AND   ANOTHER   V.  MAYOR,  ETC.,  OF  LEWISHAM. 

King's  Bench   Division — The  Lord   Chief  Justice  and 
Justices  Bidley  and  Darling. 

1906.—]  V*  Estates  Gazette,"  November  3, 1906. 

Paving  expenses — New  street — Making  up — Kecovery  of 
cost  of — Metropolis  Management  Act,  ISSS^ 

This  was  an  appeal  by  way  of  a  case  stated  from  the  decision 
of  Mr.  Kettle,  at  the  Greenwich  Police  Court,  under  the  Metro- 
polis Management  Act,  1855. 

Mr.  J.  B.  Matthews,  in  opening  the  case,  said  the  complaint 
against  the  appellant  was  to  recover  the  apportioned  sum  of 
£137  in  respect  of  the  estimated  expense  of  making  up  a  new 
street  to  be  known  as  Littlewood  Street.  His  first  objection  to  the 
order  appealed  from  was  that  the  condition  precedent  imposed  by 
the  County  Council  when  it  sanctioned  the  laying  out  of  the 
road,  had  not  been  complied  with,  and  therefore  no  valid  sanction 
was  in  existence.     His  second  objection  was  that  the  only  avail- 
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able  space  for  laying  out  the  road  that  was  sanctioned  as  a  40ft. 
road  turned  out  to  be  only  35ft.  or  36ft.  The  third  objection 
was  that  if  such  a  road  as  sanctioned  could  for  any  other  reason 
be  laid  out  it  could  only  be  laid  out  by  overlapping  the  appel- 
lant's land,  and  therefore  there  could  not  be  any  dedication  of 
the  road  as  a  highway  by  the  man  who  laid  it  out. 

Mr.  Macmorran,  K.C.,  and  Mr.  Courthope  Munroe,  for  the  re- 
spondents, said  the  Borough  Council  of  Lewisham,  as  the  highway 
authority,  were  charged  with  the  duty  of  making  up  all  streets 
which  were  known  as  "  new ''  streets,  but  could  get  the  expenses 
back  from  the  frontagers.  When  taking  over  a  new  street  they 
had  to  deal  with  it  as  they  found  it. 

The  Lord  Chief  Justice,  in  giving  judgment,  said  he  was  not 
satisfied  that  the  street  which  the  respondents  had  to  deal  with 
mi^ht  not  be  made  40ft.  wide.  That  was,  however,  a  matter 
which  would  have  to  be  considered  by  the  Council  when  the 
work  came  to  be  done,  and  if  it  was  not  then  found  to  be  40ft. 
wide  proper  proceedings  would  have  to  be  instituted.  He  thought 
that  at  the  present  stage  the  estimated  apportionment  could  not 
be  questioned,  and  therefore  ^he  decision  of  the  magistrate  would 
lit;  affirmed. 

Justices  Ridley  and  Darling  concurred  in  this  view,  and  the 
appeal  was  dismissed,  with  costs. 


GREENWOOD  AND  ANOTHEB  V.  TURNER. 

King's  Bench  Division — Mr.   Justice  Lawrence  and   a 
common  jury. 

190«~October  31.]  r  Estates  Qazette,'*  November  3. 1906. 

Commission — ^Estate  agents — Sale  of  property — Effective 
introduction. 

This  was  an  action  by  the  plaintiffs,  a  firm  of  auctioneers  and 
estate  agents,  of  Chiswick,  to  recover  from  the  defendant  the  sum 
of  £6  5s.  commission  alleged  to  be  due  to  them  in  respect  of  the 
sale  of  certain  property  at  Chiswick.  The  defence  set  up  was  that 
the  final  sale  of  the  property  was  not  brought  about  by  anything 
done  by  the  plaintiffs. 

Mr.  E.  ToAd  represented  the  plaintiffs,  and  Mr.  Woodfin  the 
defendant. 

Plaintiffs'  case  was  that  they  were  instructed  by  the  defendant 
to  offer  the  property  at  auction,  the  reserve  being  fixed  at  £2,750. 
The  property  was  duly  submitted  in  May,  1905,  but  the  reserve 
was  not  reached  and  the  property  was  not  sold.  Defendant  did 
not  then  in  terms  withdraw  the  authority  from  the  plaintiffs. 
Plaintiffs  said  they  were  given  authority  to  ne^iate  for  the 
sale  of  the  property  privately,  all  offers  to  be  submitted  to  the 
defendant.  A  Mr.  Aldridge,  wKo  had  noticed  the  plaintiffs' 
bills  advertising  the  auction,  telephoned  to  the  plaintiffs  inquir- 
ing if  an  offer  of  £2,800  would  be  accepted.  Mr.  Crier,  a  member 
of  the  plaintiffs'  firm,  received  the  message,  and  thinking  that 
the  offer  was  only  £2,000.  the  same  was  submitted,  but  not 
accepted.  Shortly  afterwards  Mr.  Aldridge  opened  up  negotia- 
tions with  defendant's  solid toi«,  whose  names  he  got  from  the 
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same  bill,  and  ultimately  the  property  was  disposed  of  through 
Mr.  Aldridge  for  £2,665.  When  the  plaintiffs  sent  in  a  claim 
for  their  commission,  defendant  refused  to  pay  the  same.  She 
Jiad  paid  some  £13  Is.  7d.  as  expenses  incurred. 

Evidence  was  called  to  bear  out  these  facts. 

Mr.  Todd,  for  the  plaintiffs,  contended  that  inasmuch  as  the 
sale  took  place  through  the  advertisement  board  of  plaintiffs, 
they  were  entitled  to  their  commission,  their  advertisement  board 
being  the  causa  causans  of  the  sale.  He  cited  several  cases  to 
support  his  contention. 

Mr.  Woodfin,  for  the  defendant,  cited  the  case  of  "Aldridge 
^•.  Kynaston,"  reported  in  the  Estates  Gazette  of  March  10, 19(W, 
and  submitted  that  nothing  the  plaintiffs  had  done  had  brought 
about  the  ultimate  sale,  and  therefore  they  were  sot  entitled  to 
their  commission. 

His  Loixlship  pointed  out  that  the  purchaser  only  heavd  of 
tlie  property  for  sale  through  the  advertisement  on  the  plain- 
tiffs' boards  offering  it  at  auction.  He  did  not  think  this  was 
sufficient,  for  the  poster  was  part  of  the  original  bargain  and 
included  in  the  out-of-pocket  expenses  already  paid  by  the  defen- 
dant. There  was  the  telephone  message,  it  was  true,  but  did  that 
bring  about  the  sale  of  the  property?  If  so,  the  jury  would  bring 
in  a  verdict  for  the  plaintiffs. 

The  jury  returned  a  verdict  for  the  defendant.  Judgment 
accordingly. 


HARRISS  V.   METER. 

Westminster  County  Court — ^His  Honour  Judge  Woodfall 
and  a  jury. 

190e-October  29.]  V*  Estates  Gazette,"  November  3, 1908. 

•Commission — House  agent — Procuring  tenant — Counter- 
claim for  alleged  misrepresentation. 

The  plaintiff  in  this  case  was  Mr.  Arthur  Harriss,  house  and 
estate  agent,  carrying  on  business  a6  Messrs.  Arthur  Harriss 
and  Co.,  at  3,  Bayley  Street,  Tottenham  Court  Road,  and  he 
sued  the  defendant,  the  lessee  of  premises  at  516,  Oxford  Street, 
W.,  to  recover  the  sum  of  £60,  balance  of  a  sum  of  £150,  which 
he  said  it  was  agreed  he  should  be  paid  for  procuring  a  tenant 
for  the  premises. 

The  defendant  disputed  the  plaintiff's  claim,  and'  set  up  a 
counterclaim  for  damages  for  alleged  misrepresentation. 

Mr.  Harold  Simmons  was  counsel  for  the  plaintiff,  and  Mr. 
Morriss  for  the  defence. 

It  appeared  that  early  in  1905  the  plaintiff  was  employed  by 
the  defendant  to  procure  a  tenant  for  the  premises  in  question  at 
a  rental  of  £475  per  annum  and  a  premium  of  £750,  and  agreed 
to  pay  a  commission  of  7^  per  cent,  on  the  rental  and  five  per 
•cent,  on  the  premium.  In  due  course  the  plaintiff  did  introduce 
Mr.  Amie  and  a  Mr.  Franks,  both  of  whom  negotiated  with  the 
defendant,  but  neither  of  whom  came  to  terms.  Subsequently 
plaintiff  himself  approached  the  defendant  with  a  view  to  taking 
the  premises  for  the  purpose  of  his  house  agency  business,  and  it 
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was  agreed  that  he  should  pay  a  premium  of  £300  to  the  defen- 
dant subject  to  the  title  being  satisfactory.  After  that  his  client 
Franks  came  again  on  the  scene  and  made  an  offer  of  £450  in 
respect  of  the  premium  and  that  olEer  was  put  before  the  defen- 
dant, and  accepted  by  him  on  the  basis  that  as  he  had  already 
accepted  the  plaintiff's  offer  of  £300  the  latter  should  receive  the 
sum  of  £150  by  way  of  commission.  Of  that  amount  £100  had 
been  paid,  and  it  was  in  respect  of  the  balance  of  £50  that  this 
action  was  now  brougrht. 

The  plaintiff,  in  giving  evidence,  said  there  was  not  the  slightent 
foundation  for  the  suggestion  that  be  was  at  any  time  working 
in  collusion  with  Mr.  Franks  in  order  to  get  a  hi^er  commission. 

For  the  defence  Mr.  Louis  Meyer  said  it  was  his  opinion  that 
the  plaintiff  had  acted  against  him  instead  of  for  him,  and  that 
in  fact  he  had  acted  fraudulently  in  the  matter. 

After  hearing  the  evidence  of  Mr.  W.  A.  Hillier  and  other  wit- 
nesses on  either  side,  his  Honour  in  addressing  the  jury  told 
them  that  a  very  serious  charge  of  fraud  had  been  made  against 
the  plaintiff,  and  he  should  ask  them  to  give  the  matter  their 
most  careful  consideration. 

The  jury  found  that  the  plaintiff  had  not  been  guilty  of  fraud, 
and  his  Honour  entered  judgment  for  the  amount  claimed  with 
costs  and  judgment  for  the  plaintiff  on  the  counterclaim,  also 
with  costs. 


BABNINGHAM'S    trustees    v.     HARROGATE    CORPORATION. 

Under-Sherifif  of  Yorkshire  and  a  special  jury. 

1906-October  30.]  r  Eatates  Gazette."  November  3, 1906. 

Compensation — ^Land  taken  for  light  railway  purposes — 
Temporary  user — Restoration  to  original  condition — 
Easements — Depreciation  and  consequential  damage. 

This  was  a  claim  for  compensation  to  be  paid  by  the  Corporation 
of  Harrogate  to  the  trustees  of  the  late  Mr.  Wm.  Bamingham,  for 
the  compulsory  acquirement  of  five  acres  and  nine  perches  of 
land  near  to  Masham  station  on  the  North-Eastern  Railway. 
The  land  was  required  for  the  purposes  of  a  light  railway,  and 
the  question  of  easements  in  connection  with  it  had  also  to  be 
considered. 

Mr.  Tindal  Atkinson,  K.C.,  appeared  for  the  Harrogate  Cor- 
poration ;  Mr.  Edmund  Sutton  (Manchester)  for  the  trustees  of 
the  late  Mr.  Barningham  ;  and  Mr.  R.  E.  Fox  (Town  Clerk  of 
Leeds)  and  Mr.  Tliomton  (Deputy  Town  Clerk)  for  the  Leeds 
Corporation, 

Mr.  E.  Sutton  stated  that  the  railway  or  tramway  was  intended 
to  convey  the  materials  for  the  construction  of  the  reservoir  from 
Masham  station  to  Rouiidhills,  where  the  reservoir  had  to  be  com- 
pleted by  1911.  The  Leeds  Corporation  had  also  a  right  to  use 
a  portion  of  the  tramway  for  their  own  reservoir.  It  was  for  the 
jury  to  say  what  the  trustees  should  be  paid  for  the  interference* 
with  the  estate,  and  not  to  assess  the  value  of  the  land. 
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Mr.  Tindal  Aikinsoa  insisted  that  in  assessing  the  value  of  the 
land  the  jury  mast  take  into  consideration  the  fact  that  the 
Corporation  were  under  oompalsion  to  restore  it  to  the  condition 
it  was  in  before  it  was  touched.  The  owners  had  the  right  under 
pre-emption  notice  to  buy  back  the  land.  The  question  was, 
were  the  owners  entitled  to  receive  its  market  value  for  the  pur- 
poses for  which  the  undertakers  were  going  to  use  it. 

The  Under-Sheriff  ruled  that  the  basis  of  the  arbitration  should 
be  that  the  land  was  being  bought  outright,  subject  to  the  obliga- 
tion of  the  Corporation  to  re-sell. 

Mr.  Sutton  then  set  forth  his  claim  on  behalf  of  the  trustees. 
The  total  value  of  the  land,  with  the  tramway  easement,  being 
£3,151  15s. 

Mr.  Wheater  Smith  estimated  the  total  value  at  £2,819. 

In  reply  to  Mr.  Tindal  Atkinson,  he  said  he  estimated  £300 
per  acre  for  the  land  for  the  purpose  for  which  it  was  used  as 
<a  depot  by  the  Harrogate  Corporation.  It  was  an  estate  anyone 
would  be  likely  to  purchase  as  a  residential  estate. 

Witness,  in  response  to  Mr.  Sutton,  said  that  to  value  the  land 
on  an  agricultural  basis  would  not  be  fair. 

Mr.  R.  Imeson,  agent  for  the  estate,  stated  that  his  value  of 
the  land  was  £1,270. 

Mr.  Tindal  Atkinson  argued  that  the  jury  should  have  regard 
to  the  temporary  nature  of  the  tramway  and  the  obligation  of  the 
Corporation  to  restore  the  land  to  the  condition  it  was  in  before 
it  was  taken  up.     He  thought  £570  16s.  5d.  a  fair  valuation. 

Mr.  W.  Middleton  and  Mr.  E.  J.  Silcook  supported  this  valua- 
tion. 

The  Under-Sheriff  said  they  had  to  consider  the  value  to  the 
owner  and  not  the  use  made  of  it  by  the  Corporation. 

The  jury  awarded  the  owners  £800  for  compensation  and  £450 
for  depreciation  and  consequential  damage. 


ROGERS  V.   CARTWRIGHT   AND   CO. 

Brompton  County  Court — His  Honour  Judge  Sir  Wm. 

Selfe. 

1906— October  31.]  V*  Estates  Gazette/'  November  3. 1906. 

House  agent — Claim  against  to  recover  deposit — Lien 
claimed  for  commission. 

In  this  case  Mr.  C.  J.  Rogers^  of  53,  Brompton  Square,  sought 
to  recover  from  Messrs.  Cartwright  and  Co.,  house  and  estate 
agents,  of  239,  Fulham  Road,  S.W.,  a  deposit  of  £25,  alleged  to 
have  been  held  by  the  defendants  in  respect  of  plaintiff's  pro- 
posal to  purchase  a  house  at  Ebury  Street,  Pimlico. 

Mr.  Pike  Glasgow  represented  the  plaintiff,  and  Mr.  Graham 
Mould  (instructed  by  Messrs.  Williams  and  Aldridge)  was  counsel 
for  the  defence. 

Mr.  Glasgow  said  that  his  client  called  upon  the  defendants 
in  June  and  obtained  an  order  to  view  43,  Ebury  Street.  The 
price  of  the  property  was  £350  on  the  order,  but  subsequently 
it  wafl  altered  to  £500.  It  was  also  stated  that  the  short  lease 
was  renewable  at  seven,  14  or  21  years,  and  later  in  the  month 
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he  signed  a  contract  which  he  naturally  believed  to  contain  the 
renewal  clause.  He  paid  his  £25  deposit,  and  although  when 
he  found  out  that  in  addition  to  the  increased  price,  the  entire 
length  of  lease  was  6^  years,  he  declined  to  go  on  with  the  busi- 
ness, defendants  had  to  refuse  to  return  his  deposit.  PlaintifiT 
said  he  did  not  read  the  contract  before  signing  it. 

A  representative  of  the  leaseholder  of  the  property  in  question 
said  that  no  instructions  were  given  to  Messrs.  Cartwright  with 
regard  to  renewal.  ,  There  wa*  6i  years'  term  only.  Witness  did 
not  notice  that  there  was  anything  on  defendants'  order  about: 
seven,  14  or  21  years. 

Mr.  Cartwright  said  that  when  he  was  given  instructions  to  sell 
the  property  in  question  he  had  no  reason  to  doubt  the  accuracy 
of  the  £350  and  an  extra  £25  for  renewal  of  lease.  The  alteration 
in  price  was  due  to  the  fact  that  extensive  alterations  had  re- 
cently been  carried  out.  Mr.  Rogers  read  the  contivuct  right- 
throuffh  before  he  signed  it.  He  said  that  if  he  had  had  a  job 
recently  offered  him  a  little  earlier  he  should  not  have  taken  the 
house. 

In  answer  to  Mr.  Glasgow,  defendant  said  his  firm  were  holding^ 
the  deposit  as  agents  for  the  leaseholder.  A  lien  on  it  for  the?r 
commission  was  claimed. 

His  Honour  found  for  the  plaintiff,   with   costs. 


BOLT  V.  WESTMINSTER  ASSESSMENT   COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1906-October  29.]  ["  Estates  Gazette,"  November  3. 1906. 

Bating — Assessment — Public-house. 

This  was  an  appeal  against  the  assessment  of  the  White  Horse^ 
Sutherland  Street,  Pimlioo,  by  Mr.  J.  Bolt,  the  licencee,  on 
whose  behalf  it  was  contended  that  a  mistake  had  been  made  hy 
the  Assessment  Committee  in  fixing  the  gross  at  £780. 

Mr.  Ghas.  R.  Lowe  said  he  aittended  before  the  Assessment 
Committee  and  understood  the  figures  were  reduoed  to  £600  sross. 
The  old  assessment  was  £780  gross  and  £650  rateable,  and  the 
Valuation  Committee  fixed  the  figures  at  £600  and  £500.  The 
surveyor  of  taxes  appealed,  and  asked  for  £780  errors.  Witness 
said  be  called  at  the  Town  Hall  and  explained  the  discrepancy.. 

Mr.  Walter  C.  Ryde  appeared  for  the  Assessment  Committee. 

The  application  was  dismissed,   with  costs. 

MIDLAND  RAILWAY  COMPANY  V.  HAMPSTEAD  BOROUGH 

COUNCIL. 

Hon.  Alfred  Lyttelton,  K.C.,  M.P.,  Arbitrator. 

1900  -October  28.]  [**  Estates  Gazette,"  November  3, 1906. 

Eating — Assessment — Eailway  lines. 

This  was  an  appeal  by  the  Midland  Railway  Company  against 

their  assessment  in  the  parish  of  Hampstead.    As  a  result  of  the 

quinquennial  valuatTon  the  Hampstead  Borough  Council  increased 

the  company's  assessment  in  the  parish  of  Hampstead  to  £18,800 
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gross  and  £14^000  rateable.  The  Assessment  Committee  upheld 
the  decision  of  the  Borough  Council ;  henoe  the  present  appeal 
referred  to  the  Hon.  A.  Lyttelton  for  decision. 

The  appellants  were  represented  bj  Sir  Rralph  Littler,  K.C., 
Mr.  Baliour  Browne,  K.C.,  and  Mr.  W.  S.  Ryde  (instructed  by 
Messrs.  Beale  and  Co.);  and  the  Borou^^h  Council  by  Mr.  C.  A. 
Russell,  K.C.,  Mr.  Scott  Fon.  and  Mr.  Cunningham  Glen  (in- 
structed by  Mr.  A.  P    Johnson,  Town  Clerk,  Hampstead). 

Sir  Ralph  Littler,  K.C.,  said  it  was  an  appeal  by  the  Midland 
Railway  Company  with  regard  to  their  lines  of  railway  within 
the  parisli  of  Hampstead,  within  the  London  Quarter  Sessions 
district,  being  part  of  the  County  of  London,  and  subject  to  all 
the  provisions  of  the  Metropolis  Rating  Acts.  The  lines  consisted 
of  2  miles  42^  chains,  beginning  at  2  miles  34  chains  from  St. 
Pancras  and  ending  4  miles  76^  chains  therefrom,  and  ran  east 
and  west  through  the  parish.  There  were  two  passenger  stations 
and  two  tunnels.  One,  the  Old  Belsize  Tunnel,  1,734  yards  long, 
and  which  wac  formerly  used  for  all  purposes,  but  which  was  now 
used  for  ffoods  purposes  only,  and  the  other,  the  New  Belsize 
Tunnel,  which  was  used  for  passenger  trains,  and  was  1,822  yards 
long.  Between  1900  and  1905  the  whole  railway  has  been  re- 
modelled through  the  parish.  The  line  had  been  relaid  and 
widened,  one  over-bridge  had  been  reconstructed,  another  had  been 
lengthened,  and  a  new  station  had  been  substituted  for  the  old 
station,  which  was  then  called  the  West  £nd,  but  was  now  known 
as  West  Hampstead.  New  signal  boxes  had  been  put  up,  and  in 
fact  enormous  alterations  had  been  made,  not  only  in  that  respect 
but  with  regard  to  the  sidings,  some  of  which  were  sorting 
sidings,  and  others  a  sort  of  lie-by,  in  which  the  slower  trains  got 
off  the  main  road  and  remain,  in  order  to  accommodate  the  fast 
traffic  going  through.  He  thought  he  should  be  able  to  show 
that  these  in  law  were  not  productive,  but  they  must  be  taken 
as  part  of  the  running  lines.  The  railway  sidings,  appurtenances 
and  gas  mains  were  rated  at  £18,800  gross  and  £14,000  rateable. 
The  company  appeale  1  to  the  Assessment  Committee  and  they  con- 
firmed the  list.  They  then  appealed  to  the  Court,  and  contended 
that  the  gross  and  rateable  values  should  be  reduced,  gross  to 
£11.040  and  rateable  £4,337.  They  also  asked  that  the  area  of 
land  occupied  by  the  said  hereditaments  should  be  inserted  in 
the  list.  Now  this  was  a  very  large  reduction,  but  even  this,  on 
careful  examination,  they  found  not  to  be  low  enough,  and  there- 
fore the  Arbitrator  would  not  be  surprised  to  hear  that  his  wit- 
nesses would  brins;  the  rateable  even  below  £4,337.  He  said  the 
Assessment  Committee  had  declined  to  give  them  the  extent  and 
area  of  the  property  included  under  the  entries  of  "  land,  station 
buildings,  appurtenances,  and  advertisements,"  part  of  the  West 
End  and  Finchley  Road  stations,  and  it  was  impossible  therefore 
to  get  at  the  exact  proportions  of  their  property  included  under 
this  entry,  now  appealed  against,  but  they  contended  that  this 
was  over-rated  If  there  was  one  thing  more  cle«r  than  another  it 
was  the  question  which  the  Arbitrator  had  to  deal  with.  It  was 
not  what  they  consented  to  be  rated  at  on  some  previous  occa- 
sions, but  what  it  was  worth  now.  Anybody  might  have  assented 
for  fifty  years,  but  it  did  not  in  the  least  matter.  The  company 
did  not  appeal  at  the  1900  quinquennial  valuation,  but  the  rnte- 
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able  value  was  then  redaoed  from  £10,864  to  £9,762.  That,  how- 
ever, counsel  contended,  did  not  in  the  least  bind  the  company 
to  go  on  assenting.  The  respondents  contended  that  the  increase 
.was  justified  because  the  receipts  for  the  carriage  of  goods  and 
minerals  over  the  whole  of  the  railway  in  1904  was  6s.  lj;d.  per 
train  mile,  as  compared  with  5s.  per  train  mile  in  the  year  1804. 
This  was  inaccurate.  There  was  an  increase,  but  that  was  not 
the  right  amount,  and  counsel  proceeded  to  point  out  that  the 
working  expenses  v^re  to-day  enormously  greater  than  in  1894. 
The  train  miles  run  in  the  parish  were,  passenger,  136,221 ; 
receipts  from  passenger  train  miles,  £35,090.  The  goods  and 
minerals,  as  they  so  often  found  in  these  northern  lines,  were  in 
excess  of  the  passenger  traffic.  The  goods  and  minerals  miles 
were  176,155,  and  the  money  came  out  at  the  low  rate  of  £35,586, 
making  a  total  in  the  parish  of  312,376  miles,  with  a  receipt 
of  £70,676.  Tliey  took  their  gross  receipts  at  £70,676.  With 
i*egard  to  working  expenses,  locomotive  expenses,  they  placed 
the  passenger  locomotive  expenses  at  8.78d.  per  mile,  which  was 
what  they  found  from  their  books  to  be  the  true  cost,  and  these 
amounted  to  £4,983.  The  176,155  goods  miles  they  found  cost 
them  13.28d.  per  mile,  and  that  gave  them  a  total  of  £9.747, 
making  a  total  for  the  two  of  £14,730.  With  regard 
to  carriage  and  wagon  repair,  which  was  gr©a«ter  near 
London,  the  passenger  train  miles  worked  out  at  2.35d.,  £1,333; 
goods  miles,  3.30d.,  £2,425;  total  £3,755.  The  miscelUneous  ex- 
penses they  took  from  the  two  half-yearly  statements  and  they 
found  these  worked  out  at  23.45  per  cent,  of  the  receipts,  and 
that  on  £70,676  made  a  money  amount  of  £16,573.  The  Govern- 
ment duty  on  the  passenger  receipts  of  £35,090  worked  out  at 
£189.  Rates  and  taxes  they  took  at  6s.  8|d.  At  one  time  this 
latter  used  to  be  5s.  5id.,  or  six  per  cent.  It  was  necessary  in 
consequence  of  the  increase  of  rating,  and  one  thing  and  an- 
other, to  put  it  in  this  case  (and  Mr.  Payne  and  other  valuers 
would  justify  it)  at  eight  per  cent,  instead  of  the  former  sum. 
That  they  would  find  to  be  £5.654.  The  next  item  was  tenant's 
capital.  In  the  City  of  London,  and  he  thought  it  was  fairly 
established  elsewhere,  with  regard  to  tenant's  capital,  the  uni- 
versal allowance  was  17^1  per  cent.  That,  of  course,  was  a 
considerable  increase  on  what  it  used  to  be.  In  the  days  of 
Mr.  Ryde's  late  respected  father,  it  used  to  be  taken  roufifhly 
as  £1  for  £1.  That  was  t?-  si.y  that  you  required  £1  of  rolling 
stock  for  every  £1  or  receipts.  But  that  had  enormously  gone 
up,  and  they  would  find  that  in  this  case  it  was  something  like 
a  little  over  170  per  cent,  of  the  receipts.  They  had  not  gone  so 
far  as  that  because  they  had  been  desirous,  so  far  as  they  could, 
of  keeping  well  within  the  mark.  They  had  put  the  capital  re- 
quired at  160  per  cent.,  and  this  gave  a  sum  of  £19,789,  and  left 
the  gross  estimated  rental  of  the  railway  at  £9,488.  They  found 
that  repairs  and  renewals  of  way  and  works  was  no  less  than 
£8,013.  So  that  it  turned  out  that  this  line  of  railway,  im- 
portant though  it  was,  had  only  a<  rateable  value  of  between 
£1,400  and  £1,500. 

Mr.  Joseph  Brighouse,  retired  chief  of  the  Goods  Audit  Office, 
in  the  accountants'  department  of  the  Midland  Railway,  said  the 
total  figures  for  goods   and   cattle  receipts  in   the  year  1904  in 
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Hampstead  were  £25,184  68.  8cL     Witness  pat  in  the  following 
table  of  earnings  on  goods  and  cattle  traffic  for  the  year  1904 :  — 

Between.  Distance.  Amounts. 

Parish  boundary  and  West  End 81  chains  £10,183   5    0 

West  End  and  Finchley  Koad  Junction  for 

Metropolitan  Baiiway 24ohain8  2,903  13    1 

Finchley  Bead  Junction  for  Metropolitan  Bail- 
way  and  Junction  with  Metropolitan 18  chains  196  13  10 

Finchley  Boad  Junction  for  Metropolitan  and 

FinchleyBoad  lOchains  1,245  13  10 

Finchley  Boad  and  Parish  Boundary   87i  chains  10,665   7  11 

£25,184    6    8 

Mr.  Harry  Trasler,  receipt  clerk  in  the  mineral  department, 
Midland  Railway,  gave  the  mineral  earnings  as  follows  for  the 
4aame  distances : —£4,310,  £1,245,  £16,  £510,  £4,321;  total 
£10,402. 

Mr.  John  Radford  gave  evidence  as  to  the  coaching  receipts  for 
1904  on  the  same  section  of  the  line,  these  being  £14,112,  £4,130 
16s.  6d.,  £1  4s.,  £1,725  14s.  5d.,  £16,110  18s.  6d.  ;  total  £35,089 
16s.  9d. 

Mr.  Joseph  Bunting,  accountant  in  the  loco,  department,  gave 
the  total  mileage  of  the  section  in  1904  as  312,376.  Mineral  trains 
176,155,  passenger  136,221. 

Mr.  J.  BriggB,  assistant  engineer  to  the  Midland  Railway,  gave 
A  detailed  description  of  the  line  in  question,  and  said  there 
were  five  large  over-line  bridges  in  the  borough.  There  were 
three  figiures  for  the  lines,  main,  passenger  and  goods  lines,  13 
miles  77i  chains ;  other  directly  productive  lines,  4  miles  43 
chains,  and  indirectly  productive  lines,  4  miles  4  chains.  His 
•estimate  of  lengths  of  line  and  cost  of  maintenance  and  renewals 
for  directly  productive  lines  was  :  — Main  passenger  lines,  7  miles 
61  chains,  main  goods  line,  6  miles  16^  chains,  13  miles  77^ 
chains,  at  £519  2s.  8d.  per  mile,  £7,250  12s.  2d.  Other  lines : 
4  miles  43  chains,  at  £168  Os.  5d.,  £762  7s.  lid.  ;  indirectly  pro- 
ductive lines:  4  miles  4  chains,  at  £130  9s.  2d.,  £528  7s.  Id., 
total  annual  cost  in  the  borough  £8,541  13s.  2d.  His  estimate 
for  sinking  fund  for  renewal  of  permanent  way  was,  for  Belsize 
New  Tunnel,  2  miles  4  chains  single  line  cost  per  mile  £2,265. 
life  eight  years,  sinking  fund,  per  mile,  £250  5s.  7d.,  £513  Is. 
M.  Lines  in  open,  5  miles  57  chains,  single  lines,  cast  per  mile 
£1,902,  life  13  years,  sinking  fund,  per  mile,  £118  2s.  3d.,  £674 
14s.  4d.  Goods  lines,  Belsize  Old  Tunnel,  1  mile  78  chains,  single 
line,  cost  per  mile  £1,924,  life  eight  years,sinking  fund  £212  12s. 
per  mile,  £419  178.  8d.  Lines  in  open,  4  miles  18^  chains,  single 
line,  cost  per  mile  £1,727,  life  16  years,  sinking  fund  £82  7s.  6d. 
per  mile,  £348  lis.  2d.  Grand  total,  £1,956  4s.  7d.  His  cost 
of  maintenance  and  renewal  for  other  directly  productive  lines 
•(excluding  main  running  lines)  was :  Maintenance,  £439  Os.  5d.  ; 
renewals,  £323  7s.  6d.  ;  total,  £762  7s.  lid.,  averaging  £168  Os. 
.6d.  per  mile  for  annual  costs.  Indirectly  productive  lines,  main- 
tenance £314  12s.  8d.,  renewals  £213  14s.  5d.,  total  £528  7s.  Id. 
Average  annual  cost  per  mile  £130  9s.  2d. 

Mr.  Briggs  was  cross-examined  as  to  the  working  of  the  line, 
repairs  of  permanent  way,  bridges,  etc.,  and  cost  of  inspection. 
He  did  not  admit  they  were  claiming  7^  per  cent,  for  inspec- 
tion, which  could  be  done  at  five  per  cent.     It  was  not  a  fact 
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that  th«  1001b.  rails  were  being  worn  at  the  rate  of  411 20  years'  life. 

Mr.  Russell,  for  respondents,  said  they  desired  to  deal  with 
the  whole  of  the  records  of  the  receipts  and  profits  of  the  com- 
pany. 

Sir  Ralph  Littler  said  they  could  obtain  anything  which  would 
show  these  in  the  parish  of  Hampstead,  for  obviously  they  might 
take  twenty  millions  at  Derby,  but  that  would  not  affect  what  was 
the  state  of  affairs  at  Hampsteadi. 

Mr.  Ryde  said  in  the  case  of  the  "  North- Western  v.  Hamp- 
stead ''  it  was  assumed  that  the  rates  must  be  taken  for  each 
parish. 

The  Arbitrator  suggested  that  an  arrangement  might  be  come- 
to  as  to  inspection  of  documents  and  books,  and  this  was  agreed 
to. 

Mr  Alex.  Ross,  engineer  to  the  Great  Northern  Railway  Com- 
pany, bore  out  Mr.  B.  Briggs'  statement  as  to  costs  of  mainten- 
ance, etc. 

Mr.  John  Wilson,  engineer  for  the  Great  Eastern  Railway  Com- 
pany, also  corroborated. 

Mr.  Richard  M.  Deeley,  chief  locomotive  and  electrical  engineer 
to  the  Midland  Railway  Company,  Derby,  gave  evidence  as  to 
the  costs  of  railway  engines  to  the  company,  and  in  the  course- 
if  his  evidence  showed  that  there  were  some  eicjhteen  classes  of 
engines.  The  engines  numbered  2,790  of  these  classes,  the  average- 
cost  of  each,  of  which  he  placed  at  £2,533,  making  a  t9tal  of 
£7,068,190.  These  he  depreciated  at  £377  each,  £1,051,870, 
making  a  net  total  of  £6,016,320.  The  duplicate  engines  num- 
bered 141,  average  cost  £1,846,  total  cost  £260,290 ;  depreciation 
£429  each,  estimated  value  £199,739.  The  grand  total  of  engines, 
was  2,931  engines,  averajre  cost  £2,500,  depreciation  £379  each, 
total  value  £6,216,059.  He  estimated  the  value  of  loose  tools  in 
the  works  at  Derby,  after  depreciation,  at  £74.466. 

Mr.  Deeley  was  cross-examined  by  Mr.  Scott  Fox  with  a  view- 
to  show  how  he  arrived  at  his  estimate  of  value  for  engines,  but 
intimated  that  he  could  not  give  specific  details  as  to  how  he 
arrived  at  his  estimate.  He  had  given  his  evidence  as  an  ex- 
perienced engineer,  and  if  Mr.  Scott  Fox  did  not  take  his  figures 
he  must  get  them  from  somebody  else. 

Mr.  Herbert  Crutchley,  mileage  clerk,  Midland  Railway.  Derby, 
was  called  to  prove  the  mileage  record. 

Mr.  D.  Drummond  locomotive  engineer  to  the  L.  and  S.W. 
Railway  Company,  corroborated  Mr.  Deeley  as  to  the  value 
of  the  engines,  etc.,  and  in  cross-examination,  said  he  placed  the- 
depreciation  of  an  engine  a.t  the  cost  of  repairs,  etc.,  for  one  year, 
and  providing:  the  wearing  parts  were  renewed,  the  life  of  an 
en  sine  would  be  continuous. 

Mr.  David  Bain,  superintendent  of  the  carriage  and  wagon  de- 
partment. Midland  Railway,  Derby,  said  the  company  possessed 
5,395  ordinary  carriaG;es,  which  he  valued  at  £854  ISs.  5d.  each, 
after  allowing  for  depreciation.  There  was  also  811  duplicate 
carriages,  on  which  he  had  allowed  fifty  per  cent,  depreciation. 
His  total  estimate  for  carriages  was  £3,230,509.  Ordinary 
wagons  in  stock  numbered  117,880,  and  after  allowing  25  per  cent, 
depreciation,  these  he  valued  at  £7,129,007.  To  this  he  added  the- 
sum  of  £338.163  for  10.020  duplicate  wagons,  depreciated   fifty- 
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percent.,  making  a  total  of  £7,467,170.  Witness  also  gave  figures 
for  lamps,  uniforms,  etc. 

Mr.  G.  Wall,  engineer  of  the  locomotive  department  L.  and 
N.W.  Railway,  gave  evidence  bearing  out  the  figures  of  the  pre- 
vious witness  as  to  the  values  <A  locomotives,   etc. 

Eventually  the  case  was  settled  upon  the  terms  that  the  assess^ 
ment  was  to  be  reduced  to  £5,250,  the  settlement  being  condi- 
tional upon  the  understanding  that  it  was  not  to  be  taken  as 
having  any  bearing  on  any  other  case  in  the  future.  The  appel- 
lants were  also  to  have  their  taxed  costs,  and  the  gross  rateable 
was  to  be  worked  out  for  the  Arbitrator. 

Mr.  l*ercy  Mar  riot  l*ayne,  surveyor  to  the  Midland  Railway 
Co.,  acted  throughout  for  his  company,  who  also  retained,  amongst 
other  professional  gentlemen,  Mr.  P.  Michael  Taraday  and  Mr. 
C.  F.  Jones.  For  the  Hampstead  Council,  Mr.  A.  G.  Cooke  and 
Mr.  J.  Hunt  Hedley  were  concerned. 


GAINSBOROUGH     URBAN    DISTRICT   COUNCIL  V.   OWNER   OP 
PREMISES   IN   CASEGATE   STREET. 

Gainsborough   Police  Court. 

190e— October  80.]  ["  Estates  Gazette,"  November  10, 1906. 

Water  supply — Conversion  from  Gaux  system  to  water 
carriage  —  Power  of  inspector  of  nuisances  to  enter 
premises — Public  Health  Act,  1875,  ss.  36,  305. 

In  this  case  the  Urban  District  Council  made  application  for  an 
order  authorising  them  and  their  inspector  of  nuisances  to  enter 
premises  in  Caskgate  Street  for  the  purpose  of  applying  water- 
carriage  in  place  of  three  Gaux  tubs,  which  had  to  serve  seven 
families,  in  all,  thirty-one  persons. 

Mr.  Bell,  for  the  Council,  said  the  owner  had  been  ordered  to 
make  the  conversion  in  consequence  of  insufficiency  of  accommo- 
dation, ajid  in  oongequenoe  of  complaints  made  of  a  nuisance. 
They  had  m^de  the  order  under  the  36th  section  of  the  Public 
Health  Act,  and  the  owner  refusing  to  do  the  work,  they  now 
applied  under  the  same  section  to  enter  the  premises  under  a 
magisterial  order  and  do  the  work  themselves,  charging  the  cost 
to  the  owner 

For  the  owner,  Mr.  Tweed  contended  th«/t  the  Council  ordered 
a  conversion  to  the  Gaux  system  in  1898.  Tlie  owner  complied 
with  the  request  in  every  detail,  and  the  Council  had  now  no 
power  to  make  him  do  the  work  over  again.  In  support  of  this 
contention  he  quoted  the  case  of  the  ''Hornsea  Local  Board  v. 
Davis,"  and  rulings  by  Lord  Esher,  Lord  Justice  Lindley  and 
Lord  Alverstone. 

Mr.  Bell  said  the  accommodation  was  not  sufficient,  and  that 
being  so,  and  the  proper  notices  havin^^  been  served,  the  Bench 
had  no  alternative  but  to  make  the  order.  He  quoted  Mr.  Jus- 
tice Stirling  in  support  of  his  argument. 

Mr.  Tweed  urged  that  under  section  305  of  the  Act  the  Bench 
might,  if  sufficient  reason  were  shown,  refuse  to  make  an  order. 
He  held  that  legally  they  could  only  compel  his  client  to  repair. 
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The  Chairman  said  they  had  no  option  but  to  make  an  order 
as  requested. 

THE   KING  V.   SIR  H.  M.  JACKSON   AND   OTHERS   (EX  PARTE 

JONES). 

King's  Bench  Division. 

10O6-Nove2nber  2.]  ["  Estates  Gazette,"  November  10, 1906i 

Licensing  Act — ^Application  for  new  licence — Conditions 
— Surrender  of  existing  licence — Monopoly  value  of  nev^ 
licence — ^Amount  fixed  by  Licensing  Justices  increased 
by  Confirming  Committee  of  Quarter  Sessions. 
A  rule  nisi  having  been  obtained  in  this  case,  the  matter  now 
<^me  on  for  argument.     The  rule  was  framed  alternatively  calling 
upon  the  Justices  in  Quarter  Sessions  to  deliver  up  to  one  Joseph 
Jones,  a  new  full  licence  for  the  Pioneer  Hotel,  Ynysddu,  near 
Newport,  Mon.,  or  to  hear  and  determine  an  application  accord- 
ing to  law  for  a  new  licence  for  that  house. 

The  facts  of  the  case  were  as  follows :  — The  local  Licensing  Jus- 
tices granted  a  provisional  licence  to  the  applicant  for  this  house, 
which  was  a  new  one,  on  two  conditions.  One  of  these  conditions 
was  that  an  existing  beerhouse  licence  should  be  surrendered,  and 
with  regard  to  that  no  question  arose.  The  other,  which  led  to 
the  litigation,  was  that  the  monopoly  value  of  the  new  licence 
should  he  fixed  at  £2,250,  and  should  be  paid  in  cash.  When  the 
case  came  before  the  committee  of  Quarter  Sessions  for  confirma- 
tion the  police  objected  that  the  amount  fixed  as  the  monopoly 
value  was  insufficient,  and  asked  that  the  amount  should  be  fixed 
at  £5,000.  The  Committee  thought  that  £2,250  was  insufficient, 
and  then  one  valuer  who  was  not,  however,  examined  on  oath, 
fixed  the  monopoly  value  at  £6,000.  Thereupon  Quarter  Sessions 
ordered  that  the  licence  should  be  confirmed  with  the  conditions 
attached  to  it  under  clause  4  of  the  Act  of  1904,  and  should,  with 
the  consent  of  the  local  Justices,  be  varied  by  fixing  the  monopoly 
value  at  £5,000. 

The  local  magistrates  declined  to  assent,  and  the  Committee  of 
Quarter  Sessions  resolved  that  the  confirmation  of  the  provisional 
licence  should  be  refused.  Then  the  present  rule  was  obtained, 
calling  upon  them  to  deliver  a  certificate  of  licence  to  the  appli- 
cant or  to  hear  and  determine  the  case  upon  evidence,  the  objec- 
tion being  that  they  had  not  heard  any  evidence  of  value  upon 
oath,  and  that  they  had  merely  taken  the  opinion  of  their  own 
valuer  and  surveyor,  who  was  not  called,  examined  or  cross- 
examined.  Therefore,  it  was  said  that  Quarter  Sessions  had  not 
properly  decided  the  question  in  regard  to  the  monopoly  value. 

Mt.  Horace  Avory,  K.C.,  and  Air.  Mackenzie  showed  cause 
against  the  rule,  which  was  supported  by  Mr.  Amphlett,  K.C., 
and  Mr.  Comer. 

The  Court  discharged  the  rule  for  a  mandamus  so  far  as  it  re- 
ferred to  the  issuing  of  a  certificate,  but  made  it  absolute  u^n 
the  point  that  the  Quarter  Sessions  should  hear  and  determine 
the  question  of  the  monopoly  value  upon  proper  evidence  given 
upon  oath  and  subject  to  examination  and  cross-examination. 
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OVERSEERS  OF   NORTH   MANCHESTER  V.   WINSTANLEY. 

King's  Bench  Division. 

1W6— November  5.]  [**  Estates  Gazette,"  November  10, 1906. 

Bating — ^Assessment — Churchyard — Keceipt  of  fees  for 
graves  by  rector — Whether  any  beneficial  ownership. 
This  was  an  appeal  hj  the  overseers  against  a  decision  of  the 
Recorder  of  Manchester,  holding  that  AH  Saints'  Churchyard^ 
Newton,  which  was  situated  three  hundred  yards  from  the  church, 
was  not  in  the  beneficial  ownership  of  the  Rector,  the  Rev.  J.  A. 
Winstanley,  and  that  the  rev.  gentleman  was  not  therefore  liable 
to  be  rated  for  the  relief  of  the  poor  in  respect  of  churchyard 
premises.  The  assessment  made  by  the  appellants  was  £83  lOs., 
and  the  rector  appealed  to  Quarter  Sessions  on  the  ground  that 
the  churchyard  w&s  exempt  from  being  rated,  because  it  was  a 
place  of  public  worship  under  an  Act  passed  in  the  reign  of  Wil- 
liam IV.  The  Court  of  Quarter  Sessions  upheld  the  rector's  con- 
tention, and  the  overseers  now  appealed  to  the  Court  of  Ring's 
Bench,  contending  that  as  the  respondent  derived  profit  from  the 
sale  of  graves  he  was  rateable. 

The  Court  dismissed  the  appeal,  with  costs,  holding  that  the 
receipt  of  fees  for  graves  by  the  rector  did  not  ja&ke  him  a  bene- 
ficial owner. 


WALTERS  V.   TWICKENHAM  URBAN  DISTRICT   COUNCIL. 

Middlesex  Quarter  Sessions. 

1006— November  3.]  [**  Estates  Gazette,"  November  10, 1006. 

Eating — Assessment — No  appeal    against — Distress   for 
rates  —  Committal    Order — ^No  appeal  against  —  Sub- 
sequent appeal — No  jurisdiction  to  entertain. 
In  this  case  John  F.  Walters  appealed  against  a  rate  and  dis- 
tress issued  against  him  by  the  Twickenham  Urban  District  Coun- 
cil in  respect  of  a  property  at  Twickenham,  in  which  he  had 
an  occupation. 

Mr.  Eustace  Hill  appeared  for  the  Twickenham  Council ;  the- 
appellant  appearing  in  person. 

Mr.  Hill  said  a  rate  made  in  April,  1906,  and  a.  distress  follow- 
ing were  the  subject  of  the  appellant's  application.  When  the 
assessment  was  made  defendant  took  no  steps  to  go  before  the 
Assessment  Committee  on  appeal,  and  the  rate  was  made  in  due 
course.  Appellant  had  not  paid  a  previous  rate,  and  a  committal 
order  was  made  on  him,  but  he  did  not  appeal  to  the  June  Ses- 
sions, which,  being  the  next  sessions,  he  ought  to  have  done. 
He  did  come  before  the  October  Sessions  without  having  been 
to  the  Assessment  Committee  at  all,  which  he  was  bound  to  do 
under  the  statute  of  1864.  He  now  asked  to  be  heard  on  appeal, 
his  grounds  being  that  he  was  the  caretaker  in  the  house  only, 
and  therefore  not  liable.  As  a  fact,  the  appellant  had  at  one 
time  been  owner  of  the  house,  but  it  had  been  mortgaged,  and 
the  appellant  was  now  in  the  house  in  some  position  for  the 
mortgagees.  Counsel  said  the  appellant  had  not  complied  with 
any  of  the  requirements  of  the  statute  and  he  was  really  only 
wasting  time  by  now  coming  to  the  Court  and  bringing  witnesses. 
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The  Chairman,  Sir  Ralph  Littler,  said  the  appellant  had  not 
appealed  against  the  rate  and  they  oould  not  help  him.  He 
■seemed  to  ^mit  that  he  had  some  sort  of  occupation.  If  he  or 
his  agent  had  appealed^  then  he  would  have  been  entitled  to 
relief,  but  now  he  was  in  the  same  position  ««,  say,  a  passive 
resister,  the  Justices  could  not  assist  him.  The  Court  had  no 
jurisdiction. 

The  Chairman  said  applicant  appeared  there  too  late.  Under 
the  old  Act  an  appeal  would  not  ne  before  distress  was  levied, 
and  the  respondents  had  not  yet  levied  distress  on  applicant,  who 
had  no  goods  on  which  to  levy.  First,  under  the  more  recent 
statutes,  he  should  have  appealed,  but  had  not  done  so.  Then, 
according  to  the  old  law,  he  could  not  now  appeal  until  distress 
had  been  levied,  when  he  might  appeal.  He  was  too  late  on  the 
one  hand,  and  too  early  on  the  other. 

LOBB-WILLIAMS  V.   MIDDLESEX  COUNTY  COUBT. 

Mr.  Daniel  Watney,  P.P.S.L 

190e-November  6.]  [*'  Estates  Gazette,**  November  10, 1906. 

<3ompen8ation — Land  taken  for  light  railway — Con- 
sequential damage. 

This  was  a  claim  for  compensation  by  Mr.  W.  F.  Lobb-Wil- 
liams  by  reason  of  the  Middlesex  County  Council,  for  the  purposes 
of  their  light  railway,  having  taken  21,896  feet  super,  of  land,  with 
a  frontage  of  875ft.,  and  varying  in  depth  from  13ft.  to  30ft.  in 
Horn  Lane,  Acton.  Mr.  Lobb- Williams  claimed  for  land  and 
consequential  damages  £20,500. 

Sir  Edward  Boyle,  Bart.,  K.C.,  M.P.,  and  Mr.  E.  Morton  ap- 
peared for  the  claimant,  and  the  County  Council  were  represented 
by  Mr.  English  Harrison,  K.C.,  and  Mr.  Eustace  Hill 

The  claim  was  settled  for  £3,750.  There  were  certain  terms 
which  had  been  agreed  between  the  County  Council  and  claimant 
as  to  the  building  of  a  certain  wall  and  other  things  which  it  was 
not  necessary  to  trouble  the  Arbitrator  with. 

The  professional  gentlemen  engaged  for  claimant  included  Mr. 
B.  I' Anson  Breach,  Mr,  Edwin  Fox,  Mr.  W.  H.  Elwell  and  Mr. 
Humphreys-Davies.  For  the  County  Council,  in  addition  to  Mr. 
Hay  ley  ^Iason,  chief  valuer  to  the  Council,  there  were  retained 
Mr.  Leslie  Robert  Vigem,  Mr.  Alex.  R.  Stenning  and  Mr.  C. 
Ovenden,  Mr.  E.  Monson  and  Mr.  H.  H.  Collier. 

MIDLAND    RAILWAY    COMPANY    V.    T.  W.   WARD,  LIMITED. 

Sheflfield   County   Court — His  Honour   Judge    Mansel- 

Jones. 

190e-October  20.]  r  Estates  Gazette.**  November  10. 1906. 

Bail  way — Siding  rents— Action  to  recover — Jurisdiction 
of  County  Court — ^Whether  claim  should  be  submitted 
to  arbitration. 

This  was  an  action  by  the  Midland  Railway  Company  against 
Messrs.  T.  W.  Ward,  Limited,  of  Sheffield,  for  £22  18b.,  in 
respect  of  siding  rents  accrued  between  July  and  October,  1905. 
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Mr.  F.  Gover  (instmcted  by  Messrs.  Beale  and  Co.,  of  Bir- 
jningh&m)  appeared  to  support  the  claim,  and  Mr.  £.  Clements 
(instructed  by  Messrs.  Neish,  Howell  and  H-aldane,  solicitors, 
■of  London)  were  for  the  defendant  company. 

Mr.  F.  Gover  stated  that  the  action  was  brought  to  recover 
rents  for  siding  on  the  Midland  Railway  occupied  by  the  defen- 
<dants'  wagons,  and  if  the  objection  raised  by  Mr.  Clements  suc- 
ceeded, then  the  traders  would  be  able  to  put  the  railway  com- 
pany to  the  enormous  cost  of  arbitration  to  recover  sums  of  from 
Is.  upwards.  In  this  particular  case,  continued  Mr.  Gover,  the 
defendants  were  in  the  habit  of  buying  coke  at  Durham  collieries 
in  such  quantities  and  at  such  times  as  it  suited  them  to  do  so. 
Having  no  warehouse  of  their  own  in  which  to  store  the  coke, 
and  probably  because  they  had  still  to  find  a  purchaser  for  the 
coke,  they  got  these  wagons  consigned  from  the  Durham  collieries 
over  a  portion  of  the  North-Eastem  Railway  to  its  junction  with 
the  Mialand  at  Altofts,  near  Normanton.  The  course  of  business 
was  that  the  consignor  paid  the  ca,rriage  over  the  North-Eastem 
Railway  to  Altofts,  and  Wards  from  Altofts  to  the  ultimate  desti- 
nation. At  the  time,  however,  when  the  trucks  came  up  the  Mid- 
land system,their  ultimate  destination  was  unknown  even  to 
the  defendants  themselves,  who  had  not  found  a  customer  for  the 
•coke,  and,  therefore,  they  got  the  Midand  Railway  to  arrest  the 
trucks  at  Normanton,  just  south  of  Altofts  and  there  hold  them 
at  their  will  and  pleasure  until  they  found  a  purchaser  and  sent 
further  instructions.  On  July  1,  1905,  the  company  sent  out  a 
circular  notifying  that  siding  rents  would  be  charged  after  three 
days  exclusive  of  the  day  of  arrival,  at  the  rate  of  6d.  per  wagon 
per  day.  The  defendants  in  this  case  had  refused  to  pay  the 
charges  of  which  notice  was  thus  duly  givenj  and  consequently 
the  action  had  been  brought. 

Lengthy  arguments  were  addressed  to  his  Honour  by  counsel 
on  both  side  on  the  question  of  whether  the  claim  was  open  to 
County  Court  jurisdiction,  or  should  go  to  an  arbitrator  under 
a  nrivate  Act  of  the  Midland  Railway  Company  of  1891. 

His  Honour,  holding  that  he  had  jurisdiction,  was  against  the 
defendants  on  this  point,  and  the  amount  of  the  claim  not  being 
in  dispute  he  gave  judgment  for  the  plaintiffs  for  £22  18s.,  with 
costs,  but  leave  to  appeal  was  ^rranted. 


BEDFORDSHIRE  COUNTY  COUNCIL  V.  SIR  JULIUS  WERNHBR, 

BART. 

Mr.  English  Harrison,  K.C.,  Arbitrator. 

1906—  .]  r  Estftteu  Qaeette."  November  10, 1906. 

Highway — Extraordinary    traffic— Cartage    of    building 
materials — Damage  to  road. 

This  was  a  claim  against  Sir  Julius  Wernher,  Bart.,  by  the 
Council  for  extraordinary  traffic  over  tlie  road  leadinj?  from  the 
Oreat  Northern  Railway  station  at  New  Mill  End  to  the  turn 
into  the  Hoo  Park  on  the  top  of  the  hill  towards  West  Hyde.  Sir 
Julius  Wernher  bought  the  estate  formerly  occupied  by  Madame 
de  Falbe,  and  proceeded  to  carry  out  extensive  alterations  there. 
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A  large  portion  of  the  building  material  was  brought  over  the 
road,  and  notification  waa  sent  to  Sir  Julius  Wernher  that  this 
claim  would  be  made  for  the  damage  done  to  the  read  by  the 
extraordinary  traffic.  The  total  cost  of  the  impairs  to 
the  road  was  £1,481,  but  the  average  cost  of  the  repairs  in  pre- 
ceding years  was  £62  17s. 

On  Sir  J.  Wernher's  behalf,  it  was  said  that  the  prices  charged 
were  excessive,  and  that  the  work  done  and  materials  were  un- 
necessary and  extravagant. 

The  Arbitrator   awardel  £1,117   12s.    8d.,  land  costs. 


SOUTHERN      UNITED      TRAMWAYS      COMPANY     V.     LONDON 
COUNTY   COUNCIL. 

Mr.  Lynden  Macassey,  Arbitrator. 

1906-October  29,  Nov.]  ["  Estates  Oazttc."  November  3, 10, 1906. 

Compensation — Tramway    undertaking — Acquisition  by 
County  Council. 

This  was  a  claim  for  compensation  in  respect  of  the  acquisition 
by  the  London  County  Council  of  the  United  Tramways  under- 
taking from  Vauxhall  to  Heme  Hill  and  West  Norwood. 

Mr.  Balfour  Browne,  K.C.,  and  Mr.  C.  C.  Hutchinson  ap- 
peared for  the  tramways  company,  and  Mr.  G.  W.  Freeman, 
K.C.,  and  Mr.  Neville  represented  the  London  County  Council. 

Mr.  Balfour  Browne  stated  that  the  company  claimed  £54,977 
for  permanent  way,  and  with  Parliamentary  costs,  the  price  of  the 
horses,  numbering  262,  and  the  cars,  and  adding  the  Bgures  for 
the  depots,  eta,  which  had  been  agreed  upon,  the  total  reached 
£82,962.  In  regard  to  the  horses,  counsel  stated  that  a  question 
of  some  importance  arose.  Two  of  the  horses  taken  over  had  de- 
veloped symptoms  of  glanders,  and  one  of  them  was  soon  after 
killed  by  the  Council.  The  Council  claimed  the  right  to  submit 
the  whole  of  the  stud  to  a  system  of  innoculation  with  a  certain 
serum,  which,  if  the  animals  had  any  tendency  to  glanders,  pro- 
duced reaction  and  reduced  the  severity  of  the  malady.  The 
London  County  Council  had  gone  half  way  to  meet  this  disease 
by  this  process  and  might  have  got  some  of  the  horses  to  react 
and  show  a  tendency  to  the  disease,  but  that,  he  claimed, 
did  not  show  that  the  horse  in  question  would  not  have  run  all 
its  life  without  it.  The  horses  which  were  left  were  greatly  en- 
hanced in  value  by  this  process  of  sifting,  and  were  of  a  more 
saleable  quality. 

Counsel  said  they  handed  over  the  undertaking  after  the  dis- 
charge of  all  principal  moneys,  and  interest  and  other  moneys 
owing  upon  the  security  of  any  mortgage  or  debentures  issued  by 
the  company.  These  amounted  to  the  sum  of  £22,500,  and  he 
thought  a  one  per  cent,  bonus,  and  they  were  prepared  to  do  that. 
The  company  had  to  pay  as  well  all  other  outgoings,  whatever  they 
misrht  be. 

Mr.  Donald  Gregory,  veterinary  surgeon,  valued  the  262  horses 
to  be  taken,  having  left  out  four  of  the  266,belonging  to  the  com- 
pany, at  £5,633,   an  average  of  £21  lOs.  each. 
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Mr.  Henry  Lewis  White,  general  manager  of  the  tramways  at 
Grimsby  and  Cleethorpe,  concurred  in  Mr.  Gregory's  v<aluation 
for  the  horses.  He  valued  35  two-horse  cars  at  the  average  price 
of  £60  12s.  6d.  Two  single  derelict  cars  he  valued  at  £2  each. 
Sundries  were  valued  at  £141  10s. 

Mr.  Joseph  Barber  Glen  valued  the  horses  at  £22  per  horse,  and 
the  cars  at  £60  12s.  6d.  each.  The  cost  of  repairs  and  maintenance 
of  such  cars  he  placed  at  £32  10s.  each  per  annum. 

Mr.  Wm.  MJaxtin  Murphy,  who  supplied  the  cars  to  the  com- 
pany, said  some  of  the  cars  cost  £182  10s.,  some  £180,  and  others 
£150. 

Mr.  Stephen  Southern,  who  went  over  the  tramways  with  Mr. 
Andrew  Young,  valuer  to  the  London  County  Council,  stated  that 
the  whole  of  the  line  had  been  reconstructed  at  various  ^riods 
and  spoke  as  to  the  construction  of  the  line.  He  and  Mr.  Young 
had  agreed  to  certain  portions  of  the  work.  His  valuation  of  the 
permanent  way  was  £67,384. 

Eventually  an  agreement  was  arrived  at  by  which  a  settlement 
was  effected  at  £60,000.  For  the  London  County  OouncU,  in  addi- 
tion to  Mr.  Andrew  Young,  the  professional  gentlemen  engaged 
included  Mr.  G.  A.  Wilkinson  and  Mr.  Alfred  Dickinson.  Mr. 
J.  T.  Wood  was  amongst  the  witnesses  giving  evidence  for  claim- 
ants. 


FIRST   GARDEN   CITY,   LTD.  V.   GREAT  NORTHERN   RAILWAY 

COMPANY. 

Mr.  Alex.  E.  Stenning,  F.S.I.,  F.R.LB.A.,  Sole 
Arbitrator. 

1906-October  17,  26,  Nov.]     [**  Estates  Gazette,"  October  20, 27,  Nov.  17, 1906. 

Compensation — Land  acquired  for  goods  station — Sever- 
ance damage. 

This  was  an  arbitration  to  determine  the  amount  of  compensa- 
tion which  should  be  paid  the  First  Garden  City,  Ltd.,  by  the 
Great  Northern  Railway  Company  for  14a.  Or.  31p.  of  land 
situated  at  the  Garden  City  of  Letchworth,  which  the  company 
were  taking  for  the  purposes  of  a  goods  station,  and  for  which 
the  Garden  City,  Limited,  claimed  over  £13,000  as  value  of  land 
and  compensation. 

Mr.  Freeman,  K.C.,  and  Mr.  Courthope  Munroe  represented 
the  claimants,  and  Mr.  Balfour  Browne,  K.C.,  and  Sir  Edward 
Boyle,  Bart.,  K.C.,  M.P.,  the  railway  company. 

Mr.  Freeman,  after  explaining  the  nature  of  the  claim,  called 
the  following  evidence:  — 

Mr.  H.  Trustram  Eve  said  he  looked  upon  the  Garden  City 
as  a  unique  business,  and  the  purchase  of  this  land  by  the  rail- 
way company  was  a  nuisance  and  upsetting  the  whole  scheme. 
It  was  a  long  thin  strip  of  land  which  would  take  away  a  third 
of  the  frontage  of  the  whole  estate,  it  being  nearly  three-quarters 
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of  a  mile  in  len^h.  He  considetred  it  interfered  very  greatly 
with  the  development  of  a  big  building  scheme,  and  his  valuation 
of  site  and  consequential  damage  was  as  follows :  — 

Ua.  Or.  2lp.,  at  £86  per  acre  ground  rent  per  anniini,  at  23  year^ 

Surchase £8,125 
1 10  per  cent,  for  compulsory  purchase 812 

£8,937 

Damage  by  Severaoce,  etc 
Lobs  to  owners  of  estate  of  3,800  acres  by  losing  two  ways  over  G  N. 

Railway.  £125  per  annum,  at  28  years' purchase 2,875 

Loss  to  owners  on  two  acres  of  land,  now  let  as  goods  depots  to 
yearly  tenants,  at  £40  per  acre  per  annum.    Loss  £15  per  acre  per 

annum,  at  23  years' purchase 600 

Depreciation  in  ietting  value  of  land  for  residences  near  proposed 
new  goods  yard.  To  16  acres  of  the  unlet  portions  at  £3  10s.  per 
acre  per  annimi,  at  23  years'  purchase L207 

£13,700 
.He  oonsidered  £25  per  acre  per  annum  moderate.  It  was  equal 
•  to  a  fully-secured  ground  rent  and  should  be  taken  on  the 
four  per  cent,  table.  They  had  let  150  plots  in  two  years  and 
they  could  develop  any  portion  of  the  estate  tiiey  liked  at  any 
time.  Houses  were  run  up  very  quickly,  and  biq  rents  obtained, 
whilst  houses  let  immediately.  The  part  of  the  Norton  Way 
adjoining  the  siding  would  be  spoilt  for  shops  on  that  side. 
With  regard  to  severance,  he  thought  this  would  be  very  serious 
indeed,  having,  as  the  company  had,  2,000  acres  on  one  side  and 
2,000  on  the  other  side  of  the  line.  This  would  become  more 
serious  as  time  went  on.  As  to  damage  to  other  parts  of  the 
estate,  he  said  the  railway  companv  by  taking  the  goods  yard 
right  up  to  the  Norton  Way  upset  the  building  scheme  entirely. 
With  regard  the  severance,  witness  said  the  goods  yard  would 
physically  block  one  of  the  level  crossings.  The  Garden  City, 
Ltd.,  were  not  doing  so  now  with  their  own  trucks.  The  Garden 
City,  Ltd.,  would  not  withdraw  their  opposition  until  the  railway 
company  entered  into  an  agreement  to  make  the  goods  yard.  The 
railway  company  wished  to  make  sidings  all  along  the  line ;  he 
thought  that  wrong,  and  in  the  end  a  compromise  was  arrived 
at.  He  considered  23  years  the  correct  multiplier  whatever  the 
rent. 

Mr.  Balfour  Browne  said  the  houses  erected  were  of  a  flimsy 
nature. 

Witness  said  this  was  not  so,  although  there  seemed  an  im- 
pression that  such  was  the  case.  He  had  been  inside  and  ex- 
amined the  whole  of  them,  and  he  could  assure  Mr.  Bnowne  that 
they  would  not  fall  down  so  soon  as  people  though.  The  exhibition 
cottages  were  somewhat  ragged  in  character,  but  there  was  the 
regular  development  of  the  estate. 

Re-examined :  With  regard  to  the  plans  issued,  showing  factory 
sites,  etc.,  they  were  not  binding  on  the  company,  who  could 
put  them  where  they  liked.  They  had  sold  plots  recently  on 
ground  rents  at  the  rate  of  £40  and  £60  an  acre.  The  highest 
price  they  had  obtained  was  at  the  rate  of  £120  ground  rent  per 
acre. 

Mr.  Douglas  Young  submitted  a  valuation  totalling  £12,872. 

By  Mr.  Balfour  Browne:  The  company  might  absolutely  give 
a  factory  site  and  derive  benefit  from  it  by  reason  of  the  people 
it  would  bring  there  and  the  buildings  which  would  be  necessitated 
on  the  estate.     A  goods  yard  was  essential  on  such  an  estate,  but 
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they  did  nat  want  it  in  a  position  where  it  would  become  a  nuis- 
ance. It  was  obvious  that  the  goods  yard  must  have  been  some- 
where near  this  site,  but  it  should  have  been  farther  east. 

Mr.  Balfour  Browne  said  in  1904-5-6  the  plans  of  the  Garden 
Oity,  Limited,  showed  the  goods  yard  in  this  position. 

Mr.  W.  Patrick  Ryan's  figures  came  to  £13,143. 

Mr.  Walter  Henry  Gaunt,  land  agent  for  the  First  Garden 
City,  Limited,  stated  that  the  Garden  City  was  to  provide  for 
^,000  persons,  and  this  number  would  be  on  the  site  much 
quicker  than  they  at  one  time  anticipated.  In  1903  3,818  acres 
•ol  land  were  purchased  from  seventeen  owners,  at  £161,000.  The 
first  lease  was  signed  in  September,  1904,  and  the  company  had 
-since  disposed  of  150  acres  on  long  leases  and  at  sround  rents 
amounting  to  £48,000  secured  on  permanent  buildings  valued 
at  £215,000.  The  bulk  of  these  buildings  were  not  of  a  flimsy 
•character,  but  permanent,  well-built  premises,  erected  in  accord- 
ance with  the  bye-laws  of  the  Hitchin  Council.  The  Cheap  Cottage 
Ezhibiticm  buildings  were  of  a  temporary  nature,  but  these  were 
not  included  in  the  valuation.  The  company  had  expended 
£65,000  on  gas  and  water  mains,  sewere  and  roads.  There  had 
been  5^  miles  of  roads  made,  15  miles  of  wivter  and  nine  miles 
-of  gas  mains  laid  and  nine  miles  of  sewers  put  in.  The  capital 
of  Uie  company  was  £300,000.  The  first  leases  were  granted  at  the 
rate  per  acre  of  £4  and  £5  per  annum  ground  rents,  but  this  price 
had  been  increased  three  times  since  1904,  and  he  had  let  lots 
recently  at  the  rate  of  £40  per  acre.  A  goods  yard  for  the  estate 
proposed  by  his  company  would  be  much  smaller  than  the  one 
proposed  by  the  railway  company,  and  the  Garden  City  authori- 
ties would  much  prefer  that  it  should  have  been  on  the  northern 
«ide  of  the  line.  This  would  have  saved  them  their  level  crossings 
and  frontage.  By  taking  the  siding  up  to  the  Norton  Way 
very  considerable  damage  would  be  done  to  the  estate.  There  were 
not  the  slightest  grounds  for  stating  that  the  railway  company 
liad  been  forced  to  take  the  land  up  to  the  Norton  Way.  He  had 
that  week  concluded  agreements  for  two  sites  at  the  rate  of  £150 

Ser  acre.  The  taking  away  of  their  level  crossings  "would  seriously 
epreciate  the  surrounding  property,  and  he  had  lost  the  sale 
-of  two  factory  sites  recently  in  consequence.  He  agreed  with  the 
evidence  of  previous  witnesses  as  to  the  general  depreciation  of 
the  estate. 

Mr.  Balfour  Browne  observed  that  all  the  published  plans 
of  the  company  indicated  a  goods  yard  at  or  near  the  proposed 
site,  but  witness  said  there  was  no  plan  by  which  the  company 
were  bound,  the  plans  were  used  as  a  guide  merely  to  persons 
to  walk  about  the  estate.  It  would  be  impossible  to  tell  what  the 
place  wioiuld  be  like  in  ten  years'  time.  If  a  big  factory  came 
to  the  Garden  City,  employing,  say,  800  hands,  they  would  give 
them  the  land  ratheif  than  turn  them  away,  because  of  the  de- 
velopment it  would  cause  on  other  parts  of  l^e  estate. 

Mr.  Herbert  Warren,  solicitor  to  Garden  City,  Ltd.,  gave  evi- 
dence as  to  the  leases  granted,  and  said  it  was  a  mistake  to  say 
that  the  Garden  City,  Ltd.,  compelled  the  railway  company  to 
take  the  land  up  to  the  Norton  Way.  It  was  understood  that 
witness  would  produce  the  leases  for  the  inspection  of  the  railway 
company's  agents. 
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Mr.  Balfour  Browne,  for  the  railway  company,  said  that 
every  one  of  the  claimant  company's  plans  which  showed  the 
place  laid  out  indicated  this  site  as  a  gocxis  yard.  They  certainly 
did  not  intend  using  this  land  for  building,  for  their  plans  showed 
a  plantation  screening  it,  and  there  were  no  buildings  marked 
on  that  part  at  all.  It  was  absolutely  left  vacant,  although 
the  other  streets  were  all  laid  out  and  roads  and  water  mains, 
etc.,  put  in.  According  to  their  own  reports  and  recommenda- 
tions it  was  the  piece  of  land  reserved  for  a  goods  yard,  and 
they  themselves  would  have  had  to  have  paid  to  get  lone,  instead 
of  which  they  were  now  asking  the  Great  Northern  £580  an  acre 
for  land  which  they  themselves  intended  to  use  for  a  similar  pur- 
pose. It  was  not  as  if  they  had  gone  into  the  centre  of  the  estate 
for  the  land.  They  had  simply  scheduled  land  in  the  vicinity 
of  the  factory  sites,  for  which  the  company  would  obtain  compara- 
tively, nothing.  There  could  be  no  claim  for  ten  per  oent. 
compulsory  sale,  as  it  was  a  sale  absolutely  by  agreement,  and 
as  for  the  severance  there  was  none.  The  Garden  City,  Ltd., 
had  themselves  blocked  one  of  the  level  crossings,  but  in  any 
case  that  crossing  was  a  purely  agricultural  crossing,  and  it 
had  been  laid  down  in  the  case  of  the  "  Great  Northern  Railway 
of  Ireland  v.  McAllison  "  that  such  a  crossing  could  not  be  used 
for  any  other  purpose.  With  regard  to  the  second  crossing,  by 
the  Garden  City's  agreement  that  could  not  be  closed  until  that 
company  had  themselves  widened  the  bridge  over  the  line,  so  that 
in  that  case  it  was  a  matter  resting  entirely  with  claimants,  and 
the  railway  company  had  nothing  to  do  with  it.  The  whole  of 
the  Garden  City  plans  showed  that  they  intended  the  goods  yard 
to  be  in  this  place,  as  was  patent  from  the  plans  they  had  had 
prepared  by  Messrs.  Parry  and  Bidder,  railway  engineers,  when 
they  contemplated  doing  the  work  themselves.  Under  the  circum- 
stances, he  contended  they  were  not  entitled  to  compensation 
at  all. 

The  following  evidence  was  then  given :  — 

Mr.  H.  Johnson,  M.Inst.C.E.,  assistant  engineer  to  the  Great 
Northern  Railway,  gave  evidence  to  the  effect  that  the  railway 
company  prepared  a  scheme  for  railway  extensions  in  connection 
with  the  Garden  City  in  1904,  embodying  suggestions  made  by 
gentlemen  who  were  acting  as  architects  and  surveyors  for  the- 
Garden  City,  Ltd.  Sidings  and  goods  yards  were  shown  on  both 
up  and  dowu  sides  of  the  line.  In  September.  1904,  he  had 
an  interview  with  Messrs.  Bidder  and  Parry,  engineers,  who  had 
had  a  large  experience  in  railway  works,  who  were  acting  as  con- 
sulting engineers  for  the  Garden  City,  Ltd.  He  saw  plans  pre- 
pared, showing  the  goods  yard  proposed  by  the  Garden  City,  Ltd., 
on  the  present  site,  and  suggested  to  Mr.  Parry  that  he  should  send 
plans  through  Mr.  Adams,  the  secretary  of  the  Garden  City,  Ltd., 
so  that  the  traffic  department  might  have  the  opportunity  of 
seeing  the  details,  and  this  was  subsequently  done.  The  planB  not 
only  showed  the  goods  yard,  but  adjoining  factory  sites.  In 
August,  1906,  he  saw  Col.  Bowen  at  Letch  worth,  and  had  a  con- 
versation with  him.  Upon  this  occasion  Col.  Bowen  expressed  the 
opinion  that  whether  the  land  was  given  the  railway  company 
or  not  for  making  the  goods  yard,  as  the  railway  company  then 
proposed,   the  terms   wonld   be   exceedingly  reasonable.     Sabse- 
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quently  a  letter  was  received  fix>m  the  Colonel  enclosing  plans,  and 
fitating  that  they  were  similar  to  the  plans  generally  approved 
by  the  Great  Northern  Engineer  in  1904,  and  requesting  that  his 
letter  roight  be  stamped  with  the  company's  oihcial  stamp  and 
returned  as  a  reocwrd  for  the  Garden  City,  Ltd.  Witness  stated 
that  this  was  done.  The  letter  of  Col.  Bowen  pointed  out  that 
the  whole  of  the  part  coloured  red  on  the  plan  had  been  allocated 
for  railway  purposes  and  intimated  that  it  would  be  reserved. 
Four  distinct  lines  were  shown  through  the  estate.  In  his  view 
the  plans  prepared  by  Messrs.  Bidder  and  Parry  show^  the 
goods  yard  in  the  only  convenient  place  and  was  included  in  the 
site  now  scheduled,  and  which  was  sought  to  be  taken. 

Mr.  Howard  Martin  said  he  had  examined  the  site  proposed  to 
be  taken  at  the  Garden  City.  He  thought  provision  for  factories 
was  essential  for  the  development  of  the  Garden  City.  Railway 
accommodation  and  goods  sidings,  etc.,  were  necessary  for  the 
development  of  factories,  and  tlie  site  of  the  proposed  goods  yard 
was  most  suitable  and  the  only  one  being  adjacent  to  the  area 
set  apart  for  factory  sites.  He  valued  the  land  in  question 
•at  £125  per  acre,  or  £1,766,  and  this  he  thought  was  its  full  value. 
As  the  Great  Northern  Kailway  were  carrying  out  the  scheme  of 
the  Garden  City,  Ltd.,  by  agreement  he  did  not  think  there  was 
any  reason  for  allowing  ten  per  cent,  for  forced  sale,  as  the  prin- 
<dple  did  not  apply  in  reference  to  this  land.  With  regard  to  the 
•centre  level  crossing,  he  said  the  Garden  City,  Ltd.,  had  already 
apparently  blocked  it  themselves. 

Mr.  Leslie  R.  Vigers.said  that  had  the  railway  company  not 
taken  the  land  the  Garden  City,  Ltd.,  would  have  had  to  have 
sacrificed  a  large  portion  of  the  land  themselves  for  the  purposes 
of  a  siding.  Taking  the  area  under  consideration  for  the  purpose 
of  constructing  a  siding  3a.  2r.  21p.  would  be  required,  if  the 
Garden  City,  Ltd.,  had  made  it  themselves.  That  made  the  area 
of  land  to  be  taken  by  the  railway  company  10^  acres.  That  was 
net  land,  and  he  had  capitalised  that  at  £10  an  acre  at  20  years' 
purchase,  which  worked  out  at  £2,100.  The  value  should  be  de- 
ferred for  five  years,  making  his  value  £1,368,  and  this,  in  his 
•opinion,  was  the  full  sum. 

By  Mr.  Freeman :  He  did  not  know  that  the  Garden  City,  Ltd., 
was  getting  rent  equivalent  to  £15  an  acre.  He  could  not  agree 
that  these  fourteen  acres  were  taken  from  the  centre  of  the  Gai^en 
City.  The  centre  was  on  the  hill,  where  the  theatres^  town  hall 
and  other  things  were  to  be  built.  His  mind  was  not  influenced 
by  the  plans  and  proposals  of  the  Garden  City  sent  to  the  railway 
•company. 

Mr.  Daniel  Watney  valued  the  land  to  be  taken  at  £100  an 
acre,  and  agreed  with  Mr.  Howard  Martin  that  it  was  a  voluntary 
isale,  and  claimants  w^ere  not  entitled  to  ten  per  cent,  for  eom- 
pulsory  sale. 

By  Mr.  Freeman  :  In  arriving  at  his  valuation  of  £100  an  acre 
lie  depended  upon  his  knowledge  and  experience,  and  had  not  ex- 
amined leases  or  agreements  with  the  claimants  to  assist  him. 
He  took  the  published  offers  of  the  Garden  City,  Ltd.,  in  July, 
1906,  and  he  supposed  that  these  were  not  lower  than  had  been 
realised. 
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Mr.   A.    Brickwell,   surveyor  to  the    Great  Northern  Railway 
Company^  acted  as  expert  adviser  for  the  company. 
The  Arbitrator  awarded  £2,818. 


IN     RE    PICCADILLY  HOTEL   BX-PARTB    RECEIVER   OF  THE. 
METROPOLITAN   POLICE, 

Tribunal  of  Appeal  (London  Building  Act,  1894), 

1906-Novomber  14.]  [**  Estates  Gazette,"  November  17. 1966. 

Building — Consent  of  London  County  Council  to  height 
of  building — Appeal  by  adjoining  owners  on  ground  of 
depreciation — Question  of  jurisdiction  of  Tribunal  to- 
hear  application. 

This  was  an  appeal  bv  the  Receiver  of  the  Metropoli- 
tan Police  in  reference  to  the  erection   of  the   Piccadilly  Hotel. 

At  the  outset  Mr.  Hudson  explained  that  one  of  his  colleagues, 
Mr.  Edward  A.  Grunin^,  felt  that  he  had  some  interest  in  thia 
question  and  therefore  ne  applied  for  a  substitute  to  take  his- 
place.  Mr.  J.  W.  Penfold,  his  other  colleague,  was  unavoidably 
unable  to  be  in  attendance,  consequently  Mr.  Howard  Martin 
and  Mr.  C.  F.  Slater  had  been  appointed  to  take  their  place. 

Mr.  Freeman,  K.C.,  appeared  for  the  R-eoeiver  of  the  Metropoli- 
tan Police,  and  Mr.  Horace  Avory,  K.C.,  for  the  Piccadilly  Hotel 
Company,  whilst  Mr.  Godfrey,  solicitors'  department,  watched' 
the  proceedings  for  the  London  County  Council. 

Mr.  Freeman  said  the  Receiver  of  the  Metropolitan  Police  was 
appealing  against  the  consent  of  the  London  County  Council, 
given  on  July  31,  for  the  erection  of  the  buildins  to  be  known 
as  the  Piccadilly  Hotel,  which  abuts  on  Piccadilly  Place,  Vine 
Street  police  station,  Regent  Street  and  Air  Street.  The  proposed 
hotel  was  to  be  partly  on  the  site  of  the  old  St.  James  HaJl  and  the 
syndicate  had  made  application  to  the  County  Council  to  be- 
allowed  to  take  the  biulaing  up  to  the  great  height  of  80ft.,  and 
the  London  Ocunty  Council  had  given  their  consent.  The  Re- 
ceiver, as  owner  of  Vine  Street  police  station,  complained  that  as  a 
result  of  taking  the  building  to  such  a  height.  Vine  Street  station 
would  be  seriously  prejudiced,  inasmuch  as  it  was  used  a  great 
deal  for  clerical  work  and  there  was  also  sleeping  accommodation 
in  connection  with  it  f<ir  thirty-four  constables. 

The  President  said  Mr.  Freeman  had  not  told  them  why  he- 
came  to  that  Tribunal  instead  of  bringing  the  case  in  the  High 
Courts  for  an  infringement  of  light  and  air. 

Mr.  Freeman  said  the  reasons  were,  in  the  first  instance,  that 
as  the  County  Council  had  issued  the  certificate  the  Receiver  con- 
sequently had  a  ri^^ht  to  come  to  the  Tribunal.  In  the  second 
place,  both  the  Receiver  of  the  Police  and  the  Hotel  Company 
held  their  leases  from  the  Commissioners  of  Woods  and  Forests, 
and  in  their  agreements  with  the  Commissioners  of  Woods  and 
Forests  they  were  unable  to  bring  any  action  against  them  for 
infringement  of  light  and  air. 
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In  answer  to  the  President,  Mr.  Freeman  contended  that  the 
Tribunal  had  a  kind  of  concurrent  jurisdiction  with  the  High 
Courts  to  consider  matters  of  the  same  kind  as  those  for  which 
an  action  might  be  brought,  and  that  the  duty  of  the  Tribunal 
was  to  have  regard  for  the  well-being  and  health  and  physical 
conditions  of  that  sort  rather  than  the  question  of  depreciation 
of  property.  In  reply  to  a  farther  question,  he  said  he  raised  no 
question  as  to  the  soundness  of  construction.  The  whole  question 
with  him  was  that  the  height  of  the  proposed  building  would  be 
so  great  that  it  placed  their  Vine  Street  premises  in  a  hole,  which 
wae  bad  for  health,  and  the  conduct  of  their  business.  Oonncil 
explained  that  the  old  buildings  occupying  the  hotel  site  averaged 
from  44ft.  to  64ft.,  and  the  companj^  now  proposed,  and  the 
County  Council  had  sanctioned,  premises  80ft.  in  height  to  the 
parapet,  and  then  rooms  in  the  roof  at  an  angle  of  45deg.y 
carrying  the  total  height  of  the  building  up  to  119ft.  6in«  He 
pointed  out  that  the  effect  of  this  was  to  make  Vine  Street  police 
station  dark  and  unhealthy. 

Mr.  J.  W.  Butler,  surveyor  to  the  Metiopolitan  Police,  said  to 
raise  the  height  of  the  new  building  would  very  seriously  prejudice 
the  Vine  Street  station,  both  for  the  purposes  of  the  work  of  the 
clerical  staff  and  as  a  place  of  residence  for  the  constables. 

Corroborative  evidence  was  given  by  Mr.  H.  Chatfeild  Clarke, 
Mr.    Alex.  R.  Stennin^,   and    Mr.    Arthur   Lyon  Ryde. 

Mr.  Horace  Avory,  K.C.,  contended  that  the  case  was  not  one 
which  came  within  the  real  jurisdiction  of  the  Tribunal  and  that 
the  Receiver  of  Police,  if  he.  had  any  cause  of  complaint,  should 
have  taken  proceedings  in  the  High  Court  in  the  matter  of  light 
and  air. 

The  Tribunal  dismissed  the  appeal,  and  awarded  120g8.  costs. 


CONSOLIDATED      PROPERTIES    COMPANY     V.     MARYLEBONB 

UNION. 

Clerkenwell  Qaarter  Sessions. 

1906-November  9.]  ["  Estates  Gazette,"  November  17. 1906. 

Rating — ^Assessment — Flats. 

This  was  an  appeal  against  the  assessment  of  the  company's 
property. 

Mr.   Konstam  and  Mr.  Ryde  were  the  counsel  engaged. 

Mr.  Walter  Bamett,  valuer,  for  the  appellants,  gave  a  valua- 
tion, where  deductions  of  37^  to  42^  per  cent,  from  the  rentals 
of  flats  were  made  to  get  at  the  gross,  and  took  the  statutables  at 
one-sixth.  He  also  considered  the  sums  of  10s.  or  under  should 
not  be  taken,  but  those  over  IDs.  should  be  called  one  pound. 
The  borough  of  Marylebone  objected  and  suggested  that  anything 
over  £1  should  be  considered  another  £1. 

The  Bench  decided  in  favour  of  one-sixth,  and  that  no  matter 
how  the  calculation  worked  out,  the  exact  figure  should  be  taken. 
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THE    CHARING    CROSS,    WEST    END    AND    CITY     ELECTRIC 
SUPPLY  COMPANY,   LTD.   V.   CITY  OF  LONDON  UNION. 

Clerkenwell  Quarter  Sessions. 

1906— November.]  r  Estates  Gazette,"  November  17. 1906. 

Rating — Assessment — Electric  supply  works. 

Sir  Edward  Boyle,  Bart.,  K.C.,  M.P.,  and  Mr.  Ryde  represented 
the  Union,  and  Mr.  Horace  Avory,  K.C.,  and  Mr.  Boydell 
Houghton  the  appellants. 

Mr.  Patchell,  the  engineer  to  the  appellants,  gave  evidence  that 
the   rateable  should  be  some  £2,900. 

Mr.  W.  H.  Eve,  jun.,  and  Mr.  Leslie  R.  Vigers  were  also 
retained 

The  rateable  value  for  the  respondents  was  placed  at  £12,343 
by  Mr.  Walter  Bamett,  Mr.  A.  L.  Ryde  and  Mr.  H.  H.  Fuller. 

After  hearing  the  appellants'   witness  only. 

The  Bench  confirmed  the  figures  of  the  Assessment  Committee, 
but  gave  no  costs  on  either  side 


CORPORATION    OP    LONDON    V.   CITY    OP    LONDON   ASSESS- 
MENT  COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1900— November.]  [♦*  Estates  Gazette,"  November  17, 190e. 

Eating — Assessment — Market  premises  and  shops. 

This  was  an  appeal  a^nst  separate  assessments  upon  about 
twenty-eight  shops  and  wholesale  premises  within  and  without 
the  Leadenhall  Market  proper. 

Sid  Edward  Clarke,  K.C.,  and  Mr.  R.  D.  Muir  appeared  for 
the  Corporation;  Sir  Edward  Boyle,  Bart.,  K.C.,  M.P.,  and 
Mr.  Walter  Ryde  for  the  Assessment  Committee ;  and  Mr.  Avory, 
K.C.,  and  Mr.  Konstam  for  the  Overseers  of  St.  Peter-upon- 
Comhill. 

Counsel  for  the  Corporation  and  the  Assessment  Committee  ap- 
plied at  the  outset  that  the  appeals  in  relation  to  the  wholesale 
blocks  be  dismissed  with  costs  to  both  the  Corporation  and  the 
Assessment  Committee,  notice  of  withdrawal  of  these  appeals 
having  been  given.     The  Court  granted  the  application. 

The  first  case  taken  was  that  of  1,  Grand  Avenue. 

Mr.  R.  A.  Ellis  and  Mr.  R.  P.  Notley  having  given  evidence  for 
the  Overseers,  the  Court  dismissed  the  appeal  with  costs  and 
the  same  thing  happened  in  regard  to  2  and  3,  Grand  Avenue. 
Thereupon,  counsel  for  the  Overseers  intimated  that  he  did  noc 
propose  to  contest  the  remainder. 

The  result,  therefore,  was  that  all  the  appeals  by  the  Overseen 
against  the  Assessment  Committee,  and  the  Corporation's  figures 
were  dismissed,  with  costs,  to  both  these  authorities. 

The  expert  witnesses  for  the  Corporation  were  Mr.  Chas.  F. 
Jones,  who  prepared  the  case  for  tne  Corporation,  and  advised 
them  from  the  inception  of  the  case ;  Mr.  W.  P.  Ryan,  and  Mr. 
Cooper.  For  the  Assessment  Committee,  Mr.  Harold  Eve,  Mr. 
Chatfeild  Clarke,  and  Mr.  Woodrow. 
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■CHARING   CROSS,   WEST  END  AND   CITY   ELECTRIC    SUPPLY 

•COMPANY,    LTD.     V.     WESTMINSTER    UNION    AND    CITY    OP 

WESTMINSTER   AND   LAMBETH    UNION. 

Clerkenwell  Quarter  Sessions^ 

1906— July,  Nov.  16.]  ["  Estates  Gazette,"  Jnly  21.  Nov.  17, 1906. 

Eating — ^Assessment — Electric  supply  company's  under- 
taking. 

These  were  appeals  by  the  Charing  Cross,  West  End  and  City 
Electric  Supply  Company  against  certain  of  their  assessments 
in  Lambeth  and  the  City  of  Westminster. 

Mr.  Marshall,  K.C.,  and  Mr.  Courthope  Munroe  appeared  for 
the  Union  of  Westminster;  Mr.  Freeman,  K.C.,  and  Mr.  Walter 
■C.  Ryde  for  the  overseers  of  the  City  of  Westminster ;  and  Mr. 
Horace  Avory,  K.C.,  and  Mr.  Boydell  Houghton  for  the  company. 

The  company's  appeal  for  a  reduction  in  the  parish  of  Lambeth 
was  dismissed,  with  costs.  The  company  appealed  to  have  the 
-assessment  reduced  from  £16,106  to  £8,053  gross,  and  £11,390 
rateable  to  £4,990.  In  Westminster  the  assessments  wer©  raised 
^s  follows  : — Liberty  of  the  Rolls  of  the  City  of  Westminster,  gross 
from  £205  to  £369,  rateable  from  £137  to  £264;  Precinct  of 
Savoy,  gross  from  £420  to  £702,  rateable  from  £280  to  £468 ;  St. 
Paul,  Covent  Garden,  gross  from  £3,154  to  £4,784,  rateable  from 
£1,577  to  £2,392  ;  St.  CJement  Danes,  gross  from  £2,589  to  £4,371 ; 
rateable  from  £1,726  to  £2,914  ;  St.  Mary-le-Strand,  gross  from 
£432  to  £727,  rateable  from  £288  to  £484 ;  and  St.  Martin's-in- 
the  Fields,  gross  from  £25,084  to  £33,594,  and  rateable  from 
£12,542  to  £16,797.  The  company  appealed  that  the  gross  in  the 
parish  of  St.  Ann's  should  be  reduced  from  £3,675  to  £2,880,  and 
the  rateable  from  £2,450  to  £1,646  ;  and  in  St.  Clement  Danes 
from  £2,549  to  £2,080,  and  the  rateable  from  £1,726  to  £1,194, 
T)ut  both  appeals  were  dismissed. 


METROPOLITAN   WATER  BOARD   V.   PAINE. 

Kind's    Bench   Division — The  Lord   Chief  Justice   and 
Justices  Eidley  and  Darling. 

1906-.]  ['*  Estates  Gazette."  Nov.  3, 17, 1906. 

^ater  supply — Obligation  of  Water  Board  to  supply  by 
measure — What  are  "premises" — Land  with  no  build- 
ings on. 

Thiq  matter  came  before  the  Court  on  a  case  stated  by  the 
North  London  Police  Court  magistrate  on  an  information  laid  by 
Paine  against  the  Board,  as  successors  to  the  East  Londo<n  Water 
Company,  for  having  neglected  to  supply  him  at  his  request 
with  water.  The  case  turned  upon  the  construction  to  be  placed 
upon  section  79  of  the  East  London  Water  Works  Act,  1853, 
which  made  it  compulsory  for  the  company  to  supply  water  to 
*' premises,"  the  question  at  issue  being  whether  the  supply  to  a 
piece  of  land  at  Moresby  Road,  Upper  Clapton,  in  the  occupa- 
tion of  the  respondent  Paine,  was  a  supply  to  premises  within 
the  meaning  of  the  section. 
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The  facts  of  the  case  were  briefly  as  follows.  Paine  owned  a 
piece  of  land  at  Moresby  Road^  and  hiavin|;  built  upon  a  portion 
of  it,  required  the  company  to  supply  him  with  water  on  the- 
land  from  the  main  in  the  Moresby  Road,  some  30ft.  distant. 
Paine  wajited  some  25,000  gallons  of  ws^ter  and  offered  the  sum 
of  £2  2s.  in  payment.  The  company  failed  to  give  Paine  a- 
supply  of  water  by  measure  as  he  requested,  contending  that 
the  spot  was  not  "  premises  "  within  the  meaning  of  the  section. 
The  magistrate  held  that  the  pkoe  was  "premises'"  wi4ihiii  the- 
meaning  of  the  section,  and  he  fined  the  appellants  £2  and 
costs.     It  was  from  this  that  the  appellants  appealed. 

Mr.  Horace  Avory,  K.C.,  and  Mr.  Courthope  Munroe  appeared 
for  the  appellants,  and  Mr.  Danokwerts,  K.C.,  and  Mr.  Mont- 
gomery for  the   respondents. 

The  Court  allowed  the  appeal  and  quashed  the  convictioii. 

The  Lord  Chief  Justice  said  the  magistrate's  decision  could  aoot 
be  upheld.  The  point  for  consideration  was  whether  the  le- 
sponoent  was  an  owner  or  occupier  entitled  under  section  29  of 
the  Act  to  the  supply  of  water  he  wanted.  They  were  asked  to 
say  that  the  word  "  premises "  under  that  section  meant  land, 
but  he  could  not  help  thinking  that  if  the  Legislature  intended 
that  a  company  should  be  bound  to  give  a  supply  of  water  to 
any  many  who  chose  to  put  a  pipe  in  hie  field,  it  would  have- 
said  so  in  the  Act.  The  word  "premises,"  he  thought,  must 
be  interpreted  in  its  popular  sense  and  applied  to  some  existing 
premises,  and  should  not  be  applied  to  laaid. 


HENDBBSON   V.   ARTHUR. 

Court  of  Appeal — The  Master  of   the  Rolls  and  Lords- 
Justices  Cozens-Hardy  and  Far  well. 

1906— No\  ember  13.]  T'  Estates  Gazette."  November  17,  lOOfl. 

Landlord  and  tenant — Bent  payable  in  advance— Col- 
lateral agreement  for  payment  by  bills  of  exchange — 
Tender  of  bill — Whether  a  valid  payment  of  rent — 
Variation  by  parol  of  lease  under  seal. 
This  was  an  appeal  by  the  plaintiff  from  a  judgment  of  the 
Lord  Chief  Justice. 

The  plaintiff,  Mr.  Alexander  Henderson,  sued  Mr.  Robert 
Arthur  to  recover  a  quarterns  rent  of  the  Grand  Theatre,  Fulham, 
which  was  held  under  a  sub-lease  by  the  defendant.  The  lease- 
provided  that  the  rent,  which  was  £2,500  a  year,  should  be  paid 
quarterly  in  advance,  but  the  defendant  said  there  was  ,a  col- 
lateral agreement  between  himself  and  the  plaintiff  that  the  rent 
should  be  paid  by  bills  of  exchange  payable  at  three  months.  The- 
plaintiff  replied  that  this  agreement  only  applied  to  the  first 
instalment  due  Christmas,  1904,  and  not  to  subsequent  payments. 
Accordingly,  he  refused  the  bill  in  question  and  brought  the* 
action. 

The  Lord  Chief  Justice,  at  the  trial,  held  that  it  was  possible- 
to  pay  rent  in  advance  and  yet  to  pay  it  by  means  of  bills,  be- 
cause the  bills  could  be  discounted.  He  therefore  entered  jud|r- 
ment  for  the  defendant. 
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The  plaintiff  appealed. 

Mr.  Montague  Lush,  K.C.,  with  whom  was  Mr.  Vernon,  for 
the  plaintiff,  said  the  parol  agreement  which  the  defendant  had 
relied  on  at  the  trial  was  in  direct  contridiction  of  the  covenant 
in  the  kase.  It  was  not  permissible  to  set  up  a  parol  agreement 
which  varied  a  writtei.  agreement  under  seal  and  for  ihe  life  of 
him  he  could  not  understaui  how  judgment  came  to  be  entered 
for  the  defendajit. 

3lr.  Kose  Innes,  for  IhA  isfandant,  admitted  that  if  the  verbal 
contract  relied  on  did  contradict  the  terms  of  the  written  agree- 
ment, the  defendant  had  no  defen:e.  But  the  lease  merely  said 
that  the  rent  should  be  paid  in  advance.  There  was  nothing  in 
the  word  "  pay  "  or  **  paj'meiit "  which  necessarily  restricted  the 
rent  being  paid  in  casli.  Payment  by  cheque  would  have  satis- 
fied tho  words  of  the  lease.  If  instead  of  a  cheque  the  parties 
agreed  that  payment  should  bo  by  bill  of  exchange  at  three  months. 
\^y  should  that  be  said  to  be  "a  contradiction  in  terms "  of 
the  lease?  It  could  be  turned  into  cash  just  as  a  cheque  could 
be,  and  it  was  not  suggested  that  a  cheque  duly  honoured  would 
not  have  been  accepted 

The  Master  of  the  Lolls,  in  giving  iudgment,  said  that,  to  hold 
that  a  payment  by  bill  at  three  months  was  a  good  defence  to  an 
action  on  a  covenant  to  pay  rent  quarterly  in  advance  would, 
indeed,  be  to  violate  first  principles.  The  judgment  entered  for 
the  defendant  oould  not  stand  and  must  be  reversed. 

Lord  Justice  Cozens-Hardy  agreed. 

Lord  Justice  Farwell,  in  ooncurring,  said  that  in  a  case  decided 
some  years  ago  it  was  held  that  payment  by  bill  was  but  condi- 
tional* payment  of  a  debt,  and  that  if  the  bill  was  dishonoured 
the  right  to  sue  for  the  debt  was  gone,  and  instead  the  action 
was  on  the  dishonoured  bill.  But  in  a  case  of  rent  or  on  a  bond 
such  a  payment  would  not  even  be  regarded  as  conditional  payment 
in  law,  because,  if  it  were,  the  landlord  would  lose  the  right  of 
distress  and  the  holder  of  the  bond  his  claim  over  against  the 
sureties.  ^Moreover,  in  this  case,  the  bill  had  been  refused,  and, 
therefore,  it  had  never  been  taken  as  payment,  conditional  or 
4»therwise. 


HORTON  V.  THE  URBAN  COUNCIL  OF  COLWYN  BAY. 

King's  Bench  Division — Mr.  Justice  Bigbam. 

1906— November.]  C"  EstateB  Gazette,"  November  3, 17, 19C6. 

Compensation — Public  Health  Act— Sewage  works — 
Alleged  damage  to  land — Award  of  arbitrator — Question 
of  damage  for  depreciation  by  anticipated  user. 

This  was  a  special  case  arising  out  of  arbitration  proceedings 
between  the  plaintiff,  Mr.  Wm.  Horton,  of  Rhos-on-Sea.  Colwyn 
Bay.  and  the  District  Council. 

The  Council,  as  the  local  sanitary  authority,  carried  out  a 
sewage  scheme  and  took  a  portion  of  the  plaintiff's  Land  for  the 
purposes  of  the  woi  ks.  On  an  adjoining  piece  of  land  and  partly 
on  the  land  purchased  from  the  plaintiff,  they  constructed  a 
pumping  station  and  reservoirs,  together  with  an  outfall.     This^ 
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plaintiff  said,  had  impaired  and  deteriorated  the  value  of  his 
adjoining  estate  for  building  x>urpo9es.  The  question  went  to 
arbitration,  and  the  arbitrator  awarded  £871  10s.  for  the  land 
belonging  to  the  plaintiff  upon  which  part  of  the  works  were 
constructed!,  and  £768  128.  6d.  in  respect  of  the  damage  done 
to  the  value  of  his  estate  for  building  purposes  by  reason  of 
the  presence  of  the  pumping  station  and  the  reservoir. 

The  question  at  issue  was  whether  the  plaintiff  was  entitled 
to  the  £758  12s.  6d.  iu  respect  of  damage  alleged  to  be  caused  by 
the  intended  dischairge  of  sewage  into  the  sea. 

Sir  Robert  Finlay,  K.C.,  and  Mr.  Marshall,  K.O.,  appeared 
for  the  plaintiff,  and  Mr.  Macmorran,  K.C.,  and  Mr.  C.  E. 
Hutchinson  represented  the  Council. 

His  Lordship,  in  giving  judgment,  said  the  answer  to  the 
•question  set  forth  in  the  case  stated  by  the  Arbitra.tor  turned 
on  section  308  of  the  Public  Health  Act,  1875,  which  provided 
that  where  a  person  sustained  any  dama^  by  reason  of  the 
exercise  of  any  powers  of  the  Act  by  a  local  authority,  full  com- 
pensation was  to  be  paid  to  him.  The  claimant  was  to  receive 
£871  for  the  damage  aone  to  his  own  land ;  but  the  Goancil  had 
•a  right  to  construct  their  pumping  station  and  reservoir  on  their 
•own  land,  and  the  £768  could  not  be  recovered  at  common  law 
merely  because  these  works  had  been  constructed.  He  was  of 
opinioai  that  damages  for  depreciation  caused  by  anticipated 
user  of  the  station  and  reservoir  could  not  be  recovered  in  a 
common  law  action.  Should  the  works  in  fact  prove  a  nuisance 
in  the  futurv?  the  claimant's  right  of  action  at  common  law 
would  remain  to  him.  But  he  knew  of  no  case  where  compen- 
sation had  been  given  for  depreciation  unless  it  was  due  to  some- 
thing done  over  or  upon  the  land  of  the  claimant,  or  upon  land 
which  had  tx^n  taken  from  him.  He  answered  the  question  sub- 
mitted to  liim  in  favour  of  the  public  authority.  The  costs,  he 
understood,  were  provided  for. 

Judgment  fcconiingly. 

^THE   KING  V.  THE  JUSTICES  OF   LEEDS    (EX-PARTE  BINNS). 

King's  Bench   Division — The  Lord    Chief   Justice   and 
Justices  Ridley  and  Darling. 

1906— November  9.]  [**  Estates  Gazette,"  November  17, 190d. 

Licensing — ^Refusal  of  Renewal  of  Licence — Compensa- 
tion— ^Validity  of  meeting  of  Licensing  Justices — 
Minority  attending  meeting — Whether  whole  body  or 
majority  at  least  of  justices  necessary. 

This  matter  came  before  the  Court  on  a  rule  nisi  calling 
upon  the  whole  body  of  the  Leeds  Justices  constituting  the  com- 
pensation authority  for  the  borough  under  the  Licensing  Rules, 
1904;  to  show  cause  why  a  writ  of  certiorari  should  not  issue  to 
bring  up  ani  quash  an  order  made  by  them  at  the  meeting  pur- 
porting to  be  the  principal  meeting  of  the  compensation  authority 
for  the  borough  on  a  reference  of  the  renewal  of  the  licence  of  the 
Britannia    Inn,  Leeds,    holding   abeer    and  wine-on    licence,   to 
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which  the  Justices  refused  Tenewal  subject  to  compensation. 
There  was  also  a  rule  nisi  for  a  prohibition  to  prohibit  them  from 
proceeding  to  act  on  or  consider  the  report  of  the  Licensing  Com- 
mittee relegating  to  the  Compensation  Authority  the  question 
of  the  renewal  of  the  licence  and  from  proceeding  to  assess  the 
compensation.  The  rules  were  obtained  on  the  ground  that 
neither  the  whole  body  nor  the  majority  of  the  Justices  were 
present  or  acting,  and  that  the  meeting  of  the  Justices  was  im- 
properly constituted  and  acted  without  jurisdiction.  This  case 
also  affected  a  number  of  Leeds  cases  and  cases  from  Hull. 

The  Justices  of  Leeds  number  67,  and  of  these  only  18  attended 
the  principal  meeting  of  the  Compensation  Authority,  and  12 
at  the  adjourned  meeting,  and  this,  it  was  argued,  did  not  legally 
constitute  the  Court  within  the  meaning  of  the  Act. 

The  Court  made  the  rules  absolute. 

The  Lord  Chief  Justice  observed  that  sections  1  and  8  of  the 
Act  of  1904  vested  in  the  whole  body  of  Justices  for  a  county 
borough  the  power  to  refuse  renewal  on  any  ground  (other  than 
certain  specified  grounds),  and  the  words  quarter  sessions  in 
section  5  (2)  included  the  whole  body  of  Justices  in  the  case 
of  county  boroughs,  and  that  view  was  taken  in  rule  2  of  the 
rules  to  the  Act.  The  whole  body  of  Justices  might  therefore 
delegate  any  of  their  powers  and  duties  under  the  Act  to  a 
committee  under  section  5.  S'jction  6  gave  power  to  a  Secretary 
of  State  to  make  rules  for  carrying  the  Act  into  effect,  but  no 
rules  bearing  upon  this  question  had  been  brought  to  their 
attention  as  having  been  bo  made.  Therefore  they  had  the  simple 
question  whether  action  taken  by  a  small  number  of  the  whole 
body  of  Justices  was  to  be  regarded  as  action  by  the  whole  body. 
He  did  not  say  that  the  whole  body  must  attend  and  act,  but  he 
thought  that  at  least  a  majority  must  do  so.  It  would  have 
been  better  if  the  proceedings  had  been  adjourned  for  the  attend- 
aoice  of  a  larger  number  of  Justices,  and  he  was  satisfied  that 
these  orders  could  not  be  fairly  said  to  be  the  acts  of  the  whole 
body.  As  this  case  might  come  up  again,  he  did  not  express  any 
opinion  that  a  majority  of  the  whole  body  was  sufficient,  but 
he  thought  tliat  there  must  be  at  least  a  majority  of  the  whole 
body. 

Justices  Darling  and  Ridley  concurred. 


LUMLEYS,   LTD.   V.    LLOYD. 

Westminster  County  Court — His  Honour  Judge  Woodfall. 

19(»-November  13.]  ["  Egtates  Gazette,"  November  17, 1906. 

Valuer — Claim  for  making  valuation  of  furniture. 

The  plaintiffs  in  this  case,  Messrs.  Lumleys,  Ltd.,  house  and' 
estate  agents,  carrying  on  business  at  22,  St.  James's  Street, 
S.W.,  sued  the  defendant,  who  resided  af  Ravenswood,  Twicken- 
ham, Surrey,  to  recover  the  sum  of  fifteen  guineas  for  makiner  a 
valuation  of  his  furniture  and  effects.  There  was  a  f norther  claim 
for  making  an  inventory  and  for  travelling  expenses,  but  tiie 
two  latter  items  were  given  up. 
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Mr.  Cohen  was  counsel  for  the  plaintiff  firm,  and  Mr.  Saunder- 
son,  barrister,  appeared  for  the  defence. 

Mr.  Robert  Hariy  Sevrell,  valaer  to  the  fdaintiff  firm,  said  he 
went  through  the  various  items  and  made  a  fair  valuation  of 
them,  which  was  duly  copied  and  supplied  to  the  defendant,  but 
he  complained  of  it,  and  certain  errors  weie  rectified.  In  his 
•experience  it  was  quite  the  usual  thing  to  charge  for  travelling 
expenses  in  cases  of  this  kind,  and,  although  it  was  agreed  to 
make  the  valuation  for  a  fee  of  fifteen  guineas,  that  would  not,  in 
the  ordinary  way,  include  expenses. 

In  cross-examination,  he  admitted  that  he  had  had  to  revise 
some  of  his  figures. 

His  Honour  said  he  could  not  lose  sight  of  the  fact  th>at  Mr. 
Sewell,  who  had  acted  aa  valuer  in  this  matter,  was  a  gentleman 
of  very  great  skill  in  his  profession,  and  although  some  errors 
had  evidently  crept  into  the  valuation  they  had  since  been  rec- 
tified, and  the  defendant  had  had  the  benefit  of  the  plaintiffs' 
work.  In  those  circumstances  there  would  be  jud^ent  for  the 
plaintiffs  for  fifteen  guineas  upon  their  undertaking  to  liave  a 
copy  of  the  valuation  in  its  amended  form  typewritten  and  sup- 
plied to  the  defendant. 

Plaintiffs'  counsel  said  that  should  be  done,  and  on  those  terms 
his  Honour  gave  judgment  for  the  plaintiffs,  with  costs. 


PUNTER   V.   HOLMES. 

North  London   Police   Court — Mr.  E.  Snow  Fordham. 

1906— November  a]  [**  Estates  Gazette."  November  17. 1968. 

Public  health — Alleged  nuisance — Drain  or  sewer. 

In  this  case  the  plaintiff  was  a  sanitary  inspector  of  the  Hack- 
ney Boroagh  Council,  and  Mr.  E.  B.  Holmes,  a  South  Hackney 
builder  and  estate  agent. 

The  facts  of  the  case  appear  from  Mr.   Fordhajn's  decision. 

Mr.  Fordham,  in  giving  judgment,  said :  This  was  a  sum- 
mons calling  upon  Mr.  Holmes,  the  defendant,  to  abnte  the 
nuisance  which  exists  in  a  defective  drain  at  the  end  of  his 
house  at  Groombridge  Road.  There  is  no  queatian  about  the 
drain  being  defective  or  about  the  nuisance  arising  from  it.  The 
question  is  whether  or  not  Mr.  Holmes  is  liable  to  make  good 
the  defect  and  so  abate  the  nuisance,  or  whether  it  is  for  the 
Borou&rh  Council  to  do  the  work.  It  is  said  on  the  one  side 
that  this  is  a  drain  repairable  by  the  owner,  and  on  the  other 
that  it  is  a  sewer  repairable  by  the  Borough  Council.  The  fact 
that  the  defective  line  of  pipes  carries  sewage  would  not  make 
Mr.  Holmes  the  less  responsible  for  the  defect^  for  it  carries 
the  sewage  of  the  one  house  only,  and  so  far  is  a  drain,  but  the 
line  of  pipes  at  the  point  at  which  the  defect  is,  carries  some- 
thing else,  viss.,  the  rain  water  from  several,  and  perhaps  from 
all  the  six  houses  forming  the  group  or  block  of  which  Mr. 
Holmes*  house  is  the  last.  The  case  of  ''Billes  v.  The  Fulham 
Borough  Councir'  (1003,  1  K.B.,  829)  in  the  Court  of  Appeal 
is  in  point,  and  I  cannot  distinguish  this  case  from  it ;  that 
l)eing  so,  I  must  find  thAt  at  the  place  where  the  nuisance  exists 
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the  line  of  pipes  carrying  the  rain  water  from  more  than  one 
hoQse,  No.  23  and  the  sewage  from  No.  23  in  a  sewer  repairable 
by  the  local  authority.  The  summons  is  therefore  dismissed  with 
JEtS  6b.  costs.  I  may  add  that  I  must  aippreciate  the  clear  con- 
-cise  way  in  which  the  point  was  taken  by  counsel  (Mr.  Lilly). 


FREEMAN     V.    AYLSHAM    UNION   ASSESSMENT    COMMITTEE. 

Keephara  Petty  Sessions. 

1908— November  12.]  ["  Efltates  Gazette,"  November  24, 1906. 

Sating — Assessment — Tithe — Deductions — Eevenue  pay- 
able to  retired  incumbent  under  Incumbents'  Resig- 
nation Acts. 

In  this  case  the  Rev.  Richard  Freeman,  Vicar  of  Whit  well 
and  Rector  of  Hackford,  appealed  against  his  assessment  in  re- 
spect of  the  tithe  in  both  parishes.  In  Whitwell  the  tithe  is  of 
the  gross  value  of  £221  9s.  8d.,  and  its  actual  value  in  1906  was 
£151  IBs  lOd.,  in  Hackford  the  tithe  is  of  the  gross  value  of 
£311  l&s.,  and  its  actual  value  in  1906  was  £212  15s. 
4d.  The  retired  incumbent  of  the  livings  of  the  two 
parishes  was  entitled  to  a  pension  payable  out  of  the  tithe  of 
the  two  parishes  amounting  to  £98  per  annum,  and  the  Rev. 
R.  Freeman's  contention  was  that  he  was  not  liable  to  be  rated 
•upon  the  amount  so  payable  to  the  retired  incumbent  and  charged 
upon  the  tithe  in  respect  of  which  the  appealed  against  assess- 
ments were   made. 

Mr.  W,  E.  Keefe  appeared  in  support  of  the  appeal ;  Mr.  H. 
-J.  Gidney  was  for  the  Assessment  Committee  of  the  Aylsham 
Union. 

Mr.  Kecfo  said  that  under  the  Incumbents'  Resignation  Act, 
1871,  and  an  amending  Act  of  1887,  where  an  incumbent  of  a 
X>arish  was  desirous  of  resigning,  an  order  could  be  made  under 
which  a  portion  of  the  annual  value  of  a  benefice  or  benefices 
could  be  made  payable  to  the  retiring  incumbent  as  a  pension^ 
Such  an  order  had  been  made  in  respect  of  the  benefices  in  ques- 
tion. Under  an  order  dated  December  14,  1903,  and  signed  by 
the  Lord  Bishop  of  Norwich,  payment  was  directed  to  be  made  out 
of  tiie  revenue  of  these  benefices  of  a  yearly  pension  of  £98  to 
the  late  incumbent.  Under  the  provisions  of  section  4  of  the 
Incambents'  Resignation  Act  of  1887,  such  pension  was  made 
to  vary  with  the  value  of  the  tithe.  The  sum  of  £98  originally 
fixed  as  the  pension  payable  to  the  retired  incumbent  amounted 
this  year,  by  reason  of  the  variation  in  the  value  of  the  tithe, 
to  £97  8s.  lOd.  His  (Mr.  Keefe's)  point  was  that  the  amount 
was  not  rateable,  and  should  be  deducted  in  order  to  arrive  at 
the  rateable  value  of  the  tithe.  They  had  to  regard 
for  the  purposes  of  this  case  tithe  as  a  property  for  which 
it  would  be  possible  to  obtain  a  tenant,  and  they  had 
to  consider  in  order  to  arrive  at  the  rateable  value, 
what  rent  a  possible  tenant  would  pay  for  the  tithe  if  he  were  to 
become  the  occupier  of  it.  Mr.  Keefe  then  proceeded  to  quote 
the  case  of  "Regina  v,  Goodchild,"  in  which   it  was  held  that 
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among  otlier  deductions  now  generally  admitted  an  incumbent 
was  entitled  to  deduct  a  x>ayment  made  to  the  minister  of  a 
daughter  church  and  payments  made  to  curates,  rendered  neces- 
sary by  the  size  and  population  of  the  parish.  This  case,  he 
said,  had,  however,  been  part  overruled  by  the  case  of  "Regina 
V.  Sherwood,"  in  which  it  was  decided  that  payments  to  curates 
could  not  be  deducted.  Upon  the  authority  of  these  cases  Mr. 
Keefe  went  on  to  submit  that  the  pension,  being  a  compolsory 
payment,  had  to  be  deducted  in  order  to  arrive  at  the  net  assess- 
ment. He  submitted  that  the  present  incumbent  was  not  th& 
occupier  of  the  whole  tithe. 

The  Rev.  R.  Freeman  said  that  the  main  part  of  the  income 
of  his  two  benefices  was  derived  from  tithe,  a  small  part  from 
glebe  in  both  parishes,  a  very  small  part  from  the  sale  of  cer- 
tain glebe,  and  another  exceeding  small  part  from  Tedemption 
of  tithe  rent-charge  at  Hackford.  Save  for  the  few  additional 
items  he  had  named,  the  income  of  the  two  benefices  were  en- 
tirely derived  from  tithe  and  glebe.  The  pension  of  £98  was 
payable  by  way  of  pension  under  the  Incumbents'  Resignation 
Act,  variable  according  to  the  value  of  the  tithe. 

Mr.  Gidnav,  for  the  respondents,  said  as  a  matter  of  fact  there 
i^as  no  case  in  law  dealing  with  this  matter  of  pensions.  The 
leading  case  on  the  deductions  allowable  in  assessment  of  tithe 
was  the  case  of  "Regina  v.  Groodchild."  That  dealt  with  all  sorts 
of  reductions,  but  there  was  not  a  word  about  a  pension  being  a 
deductible  allowance.  This  was  the  first  time  to  his  knowledge 
that  it  had  ever  been  suggested  that  a  retiring  pension  should 
be  a  legal  deduction  from  an  assessment  on  tithe.  He  understood 
Mr.  Keefe  to  submit  that  Mr.  Freeman  was  not  the  occupier  of 
the  tithe ;  on  the  contrary,  he  (Mr.  Gidney)  submitted  he  was. 
Mr.  Freeman  received  the  whole  tithe.  The  retired  incumbent 
received  no  part  of  it  whatever.  He  received  merely  a  pay- 
ment as  directed  by  an  order  of  the  Bishop.  Mr.  Fi^eeman  was 
the  person  who  would  take  amy  proceedings  relating  to  anything 
that  might  be  due  on  the  tithe,  as  the  person  to  whom  the  tithe 
was  due.  The  late  incumbent  could  not  in  any  way  proceed 
against  any  person  who  did  not  x>ay  his  tithe.  But  it  did  not 
matter  much  as  to  who  was  the  occupier;  what  they  had  to 
assess  was  the  tithe  itself.  It  was  as  much  property  as  any  other 
property.  As  to  the  point  made  that  the  pension  was  a  charge 
on  the  revenues  of  the  benefices,  he  did  not  think  that  carried 
the  matter  any  further.  He  then  dealt  with  the  redemption  of 
tithe,  and  argued  that  the  appeal  was  bad,  because  not  made 
against  the  current  rate. 

The  Bench  held  as  to  the  redeemed  tithe,  that  there  was  no 
doubt  that  relief  had  already  been  granted  in  that  matter,  and 
thd  question  never  ought  to  have  been  brou^t.  As  to  the 
tithe  upon  the  glebe,  they  were  of  opinion  there  should  be  no 
deduction,  because  it  either  was  or  might  be  considered  in  the 
rent.  With  respect  to  the  pension  to  the  late  incumbent,  this 
being  a  compulsory  charge  upon  the  benefices,  the  appellant  was 
entitled  to  relief.  The  costs  of  the  previous  application  would 
be  paid  by  the  appellant,  and  that  day  each  party  will  pay  their 
own  costs. 
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BOTTON  V.  VIGORS. 

Brompton  County  Court — His  Honour  Judge  Selfe. 

IMfr-November  20.]  r  Estates  Gazette."  November24, 1906. 

Commiesion — House  agent — Letting  premises. 

In  this  case  Messrs.  Boyton,  Sons  and  Trevor,  auctioneers  and 
house  and  estate  agents,  70,  Ck>lemaa  Street,  City,  and  Broad- 
way, Walham  Green,  S.W.,  sought  to  recover  from  Mr.  S.  Vigors, 
wood  flooring  merchant,  of  Melmouth  Place,  Fulham,  £18,  com- 
mission said  to  be  due  on  the  letting  of  part  of  defendant's  pre- 
mises to  Messrs.  Mason,  sauce  manufacturers. 

Mr.  P.  Brandon,  plaintiffs'  counsel,  stated  that  his  clients 
were  claiming  the  usual  commission,  which  clefendAnt  had  re- 
fused to  pay  because,  he  alleged,  he  knew  Messrs.  Mason's  man- 
ager before  plaintiffs  appeared  in  the  matter.  He  had  offered 
plaintiffs  £6  as  compensation,  for  the  trouble  they  had  taken, 
but  this  they  had,  of  course,  refused,  whilst  £12  odd  had  now 
been  paid  into  Court  by  the  defendant. 

Mr.  H.  Mitchell,  clerk  to  plaintiffs,  said  that  defendant  bought 
his  premises  at  52,  Melmouth  Place  for  £1,500,  on  which  sum 
the  firm  received  the  commission.  Later,  wishing  to  let  a  part  of 
the  premises,  he  consulted  plaintiffs  again,  and  subsequently 
Messrs.  Mason,  with  whom  Messrs.  Boyton  had  negotiated,  took 
the  premises  through  the  defendant.  Mr.  Vi^rs  did  not  send 
particulars  of  the  let,  but  plaintiffs  came  to  know  of  the  trans- 
action and  sent  in  their  account  for  the  usual  commission  on 
the  let  at  7^  per  cent.  Witness  denied  that  their  form  of  per- 
centage, as  produced,  had  been  altered  by  him. 

Mr.  F.  A.  Boyton  said  that  nobody  but  a  partner  in  the  firm 
had  the  power  to  alter  the  rates  of  commission  on  the  printed 
slip  in  Court. 

"The  defendant  said  that  when  he  saw  plaintiffs'  clerk  he  told 
him  that  as  he  hal  had  several  applications  for  the  premises 
and  had  been  in  communication  with  Messrs.  Mason's  manager 
he  would  only  be  willing  to  pay  five  per  cent,  if  any  business 
resulted  for  their  trouble  in  the  matter,  but  not  the  customary 
74  per  cent.    The  clerk  took  the  form  away  and  got  it  altered. 

His  Honour  gave  judgment  for  the  defendant  on  the  b^is  of 
the  money  paid  into  CJourt. 


MARSH  AND  MARSH  V.  WOOLNOUGH, 

Brompton  County  Court — His  Honour  Sir  W.  Selfe* 

190e~November  20.]  V*  Estates  Gazette,"  November  24, 1906. 

Commission — Estate  agent — Letting  furnished  flat. 

In  this  action  Messrs.  Marsh  and  Marsh,  estate  agents,  of  156, 
Kensington  High  Street,  sought  to  obtain  £2  5s.,  a  sum  said  to 
be  due  as  commission  for  the  letting  of  a  furnished  flat. 

Mr.  H.  A.  FitzMaurioe,  plaintiffs'  solicitor,  stated  that  in  July, 
1906,  defendant  put  an  advertisement  in  a  morning  paper  to  the 
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effect  that  she  had  a  ^Sit  she  wished  to  let  furnished.  The  plain- 
tiff firm  got  into  communication*  with  her  and  found  her  a  tenant 
whom  she  agreed  to  take  and  finally  through  over  in  favour  of 
a  better  let.  Her  defence  was  that  Messrs.  Maroh  could  not 
recover  because  the  tenant  they  introduced  had  children,  and 
she  had  distinctly  specified  that  she  would  not  let  to  anybody 
with  a  family,  but  in  a  letter  (produced)  she  had  distinctly 
stated  that  although  she  had  said  she  would  not  take  children 
she  could,  if  necessary,  put  up  another  bed. 

Plaintiffs'  manager  said  ths«t  his  firm  found  a  tenant  for  de- 
fendant's flat  at  ^  ^ineafl  a  week,  and  Mrs.  Woolnou^  had 
written,  saying  she  would  be  very  pleased  to  take  the  tenant  intro- 
duced if  she  could  put  off  the  time  until  October  2.  This  was 
settled,  but  subsequently  the  arrangements  were  broken.  Mrs. 
Woolnough  had  written  to  say  she  could  put  up  another  bed, 
although  she  did  not  want  to  take  children. 

The  defendant  said  she  had  specially  told  the  house  agents  she 
could  not  let  where  there  were  children.  The  tenant  introduced 
by  Messrs.  Marsh  had,  she  found,  three  children. 

Judgment  for  the  plaintiffs. 


SAMLER  V.   VINING. 

Newnham   County   Court— His   Honour  Judge  Ellicott 
and  a  jury. 

1906-November  14.]  r  Bstates  Gazette,"  November  34, 1906L 

Agricultural  holding — Tenants'  notice  to  quit — ^Claim  for 
possession — ^Waiver  of  Notice. 

In  this  case  the  Rev.  William  Suxman  Hadley  Samler,  vioar 
of  South  Stoke,  near  Bath,  sued  H.  Vining,  tenant  of  Hook's 
Farm,  Ley,  Westbury-on-Sevem,  to  recover  possession  of  the 
farm  named,  the  tenaincy  <A  which  was  determined  by  notice  to 
quit,  given  by  the  defendant  to  plaintiff,  the  notice  terminating 
on  September  29,  1906. 

Mr.  F.  E.  Wetherly,  of  iihe  Western  Circuit  (instructed  by  Mr. 
H.  W.  Gibbs,  of  Bath)  was  for  the  plaintiff,  whilst  Mr.  H.  M. 
Stniges,  of  the  Oxford  Cirouit  (instructed  by  Mr.  Frank  Treasure, 
Gloucester)  defendedk 

Mr.  Wetherly  said  defendant  had  been  tenant  of  Hook's  Farm 
for  several  yeatrs  past,  and  prior  to  September  29,  1905,  sent  his 
client  a  formal  written  notice  that  he  should  quit  and  should 
deliver  up  to  him  the  holding  at  twelve  months  henoe— on  Midiael- 
mas  Day,  1906.  As  far  as  the  landlord  knew,  he  understood 
Yining  had  every  intention  of  acting  up  to  that  notice.  So  satis- 
fied was  he  that  this  was  Vining's  intention  that  he  instructed 
Mr.  William  Dnaoey,  a  well-known  estate  agent  in  Gloucester, 
to  find  him  a  tenant.  Upon  February  22  last  defendant  wrote 
his  landlord  saying  he  did  not  want  to  leave  the  farm,  if  he  would 
reduce  the  rent,  but  he  (Vining)  had  been  losing?  money  for  the 
last  six  or  seven  years,  and  he  did  not  think  anybody  could  get 
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on  there  at  the  rent.  He  had  done  the  land  well,  as  any  of  the 
local  farmers  would  say,  and  he  never  sold  an  ounce  of  hay 
off  it ;  and  if  the  landlord  could  see  his  way  to  come  to  terms 
he  should  be  glad.  Continuing,  Mr.  Wetherly  said  he  under- 
stood defendant's  interpfretation  of  *'  coming  to  terms "  to  mean 
that  he  wanted  £25  yearly  taken  off,  but  as  the  rent  of  the 
holding  was  only  £80  a  year  that  was  rather  a  tall  order.  On 
February  23  a  letter  was  written  by  plaintiff  to  defendant. 
It  wa£  to  the  effect  that  his  agent  in  Gloucester  had  heard  of 
a  likely  tenant  for  the  farm,  and  that  he  (Mr.  Sander)  had 
written  Mr.  Dancey  to  wait  a  few  days  before  concluding  an 
agreement.  Mr.  Vining  was  therefore  instructed  to  communicate 
in  writing  or  call  personally  upon  Mr.  Dancey  not  later  than 
February  28  with  his  final  answer.  On  February  26,  Mr.  Dancey 
drew  up  an  agreement,  and  Mr.  Frank  Bailey,  the  prospective 
new  tenant,  came  to  terms  about  the  farm,  and  that  same  after- 
noon Mr.  Vining  called  there,  and,  as  the  agent  would  tell  the 
'Court,  he  anticipated  Yining's  business  by  remarking  to  him 
immediately  he  came  in,  "It's  no  good,  you  are  too  late,"  and 
pointing  to  a  document  said  that  was  the  agreement  which  Mr. 
Bailey  had  signed.  Mr.  Vining  then  wrote  a  letter,  dated  Febru- 
ary 26,  and  addressed  to  his  landlord,  and  in  it  he  said  he 
wished  to  cancel  his  notice,  and  desired  to  keep  on  the  farm  at 
the  same  rent  as  before.  If  Vining  had  gone  to  Mr.  Dancey,  or 
written  Mr.  Samler  before  he  had  neard  that  Mr.  Bailey  or  any 
other  person  had  been  accepted  as  the  tenant  he  would  have 
been  in  time.  In  the  circomstanoes,  however,  the  landlord  could 
do  no  other  than  reply,  saying  that  his  decision  h.ad  been  arrived 
at  too  late,  that  he  had  been  waiting  for  months,  and  that  the 
holding  had  now  been  let  to  another.  Nothing  transpired  until 
July,  when  defendant  wrote  Mr.  Samler,  urging  him  to  visit  him 
-early  because  he  wished  him  to  agree  as  to  a  porch  and  pigs-cot, 
-and  his  claim  for  unexhausted  improvements.  Mr.  Wetherly  sug- 
gested to  the  jury  that  that  made  it  pretty  clear  that  defendant 
had  accepted  the  situation,  and  that  he  was  too  lato.  In  due 
course  Mr.  Samler  had  an  interview  with  defendant,  and  just 
at  the  close  of  it  defendant  suddenly  changed  his  attitude  and 
said  he  would  not  leave. 

Evidence  was  then  given  for  the  plaintiff's  case. 
Mr.  Sturges  held  there  was  no  case.  A  tenant  of  sixteen  years 
was  making  fresh  negotiations,  and  there  was  a  definite  offer  on 
February  23.  There  had  been  a  waiver  of  Mr.  Vining's  notice, 
ani  that  being  so  there  was  no  case  to  answer.  His  client  was 
given  a  week,  from  the  23Td  to  the  28th,  to  take  or  definitely 
give  up  the  farm.  There  was  a  new  tenancy  to  be  created  on  the 
old  terms.  There  was  no  case  to  answer,  and  he  submitted  that 
plaintiff  must  be  non-suited. 

Mr.  Weatherly  submitted  that  the  offer  on  the  part  of  his 
client  to  keep  the  farm  open  until  February  28  was  not  binding 
up*m  him. 

The  defendant  having  been  called,  the  jury  found  in  his  favour, 
and  Mr.  Sturges  asked  for  judgment,  which  was  given  accord- 
ingly. He  asked  for  and  obtained  an  order  for  coste  on  Scale  C, 
whilst  a  further  order  was  given  for  the  payment  out  of  Court  for 
the  rent  which  had  already  been  paid  in. 
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NICHOLSON  V.   STACBY. 

Doncaster  County  Court — His  Honour  Judge  J,  B.  Allen. 

190&-November  14.]  V'  Estates  Gazette,"  November  24, 1006. 

Agricultural  holding — Claim  for  tenant-right  valuation— 
Question  as  to  adding  new  tenant  as  third  party. 

Tliis  wafl  a  case  in  which  Mr.  George  Thomas  Nicholson,  of 
Conishro',  sought  to  recover  from  Thomas  Stacej,  farmer,  Butter- 
busk  Farm,  Warmsworth,  the  sum  of  £13  1&.  6d.,  for  money 
pa}' abb  by  the  plaintiff  under  a  valuation  of  tenant-right  made- 
by  Messis.  J.  Dawson  and  Sons  and  T.  and  J.  W.  SheKrman, 
of  Doncaster,  acting  as  valuers  on  behalf  of  defendant  and  plain- 
tiff respectively.  The  valuation  was  in  respect  of  a  close  of 
land  called  Highlield,  situated  at  Ckmisbro',  and  given  up  by  de- 
feudAnl  to  plaintiff  on  February  2,  1905. 

Mr  Andrews  applied  for  leave  to  add  a  third  party,  and  this 
question  was  tirst  argued.  . 

Mr.  Baddiley  said  it  was  a  question  of  landlord  and  tenant, 
and  Mr.  Allen  represented  the  landlord,  and  Mr.  Andrews  the 
outgoing  tenant.  He  represented  the  new  tenant.  Mr.  Allen 
was  bound  to  be  paid,  and  Mr.  Andrews  knew  it. 

Mr.  Andrews  said  he  W€is  prepared  to  pay,  and  had  the  money 
in  his  pocket  for  that  purpose. 

Mr  Baddiley  said  Mr.  Allen  oould  not  possibly  go  against  him, 
because  there  was  no  privity  of  contract  at  all. 

His  Hcnour  said  he  did  not  think  it  was  a  question  in  which 
he  ought  to  exercise  his  discretion,  but  if  he  had  the  discretion 
he  would  not  accede  to  the  application  of  Mr.  Andrews. 


BUXTON   AND   OTHERS  V.   MATLOCK  BATH  URBAN   DISTRICT 

COUNCIL. 

Mr.  Frederick  Fowler,  F.S.I. ,  Umpire. 

1906-Noveixiber.]  [**  Estates  Gazette,"  November  24. 1906. 

Compensation — Land,  river  and  boating  rights  acquired 

for  promenade  extension. 

This  was  an  arbitration  under  the  provisions  of  the  Matlock 
Bath  Iruprovement  Act,  1905,  which  gave  power  to  buy  lands 
for  promenade  extensions,  and  for  the  erection  of  a  pump-room, 
etc.,  to  decide  the  price  to  be  paid  by  the  Urban  District 
Councl  for  lands  facing  the  parade  by  the  River  Derwent. 

Mr.  Waddy  (instructed  by  Mr.  F.  C.  Lymm)  appeared  for  the^ 
Matlock  Bath  Uiban  District  Council,  and  Mr.  McCardie  (in- 
structed by  Mr.  James  Potter)  for  the  several  owners  concerned. 
The  arbitrator  for  the  Council  was  Mr.  Smith-Denton,  of  Shef- 
field, and  for  the  owners  Mr.  Maurice  Hunter,  of  Belx)er.  The 
claim  of  Mr.  Herbert  Buxton,  of  South  Parade,  was  for  the 
value  of  590  square  yards  of  land  and  river,  at  lOs.  a  yaid» 
which;  with  boating  rights,  etc.,  made  the  total  £1,866  10s.  Hie 
Misses  Greenhouchs'  claim  was  for  260  square  yards  of  land  and 
river  adjoining  the  other  claim,  and  for  this  the  sum  of  £1,476 
was  asked 
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A  settlement  was  n:ade  upon  the  terms  that  Mr.  Buxton  was  to 
be  paid  the  sum  of  £425  for  his  land  and  rights,  and  the  Misses 
Greenhough  the  sum  of  £225,  the  Council  to  pay  the  costs  in  each 
case. 


HAWKINS  V.  HOSBURN. 

Brentford  County  Court. 

1906-November  16.]  ["  Eatates  Gazette,"  November  24, 1906. 

Water  rate — Liability  of  yearly  tenant  to  pay — Agree- 
ment by  tenant  to  pay  rates,  taxes,  etc. — Primary 
liability  of  ovmer. 

In  this  case  Henry  James  Hawkins,  of  29,  The  Quadrant, 
Richmond,  sued  William  Arthur  Hosbum,  of  Grove  Avenue, 
Heath  Road,  IVickenham,  for  12s.  for  breach  of  covenant. 

Cm  behalf  of  the  plaintiff,  Mr.  Moss-Blondell,  solicitor,  of 
Richmond,  stated  that  he  let  the  defendant  a  house  on  a  yearly 
agxecnent,  and  one  of  the  covenants  of  this  agreement  was  that 
defendant  should  pay  the  rates,  taxes,  etc.  The  property  was 
assessed  at  £18,  and  by  their  Act,  the  water  company,  where  the 
•assessment  was  under  £20,  looked  to  the  owner,  and  not  to  the 
occupier  to  pay  the  water  rate.  This  was  merely  a  convenience 
for  collection,  and  could  not  affect  the  express  terms  of  the  agree- 
ment. The  defendant  was  seeking  to  set  up  that  the  owner  and 
not  he  was  liable  for  the  water  rate. 

The  agreement  was  produced,  and  the  plaintiff  having  paid  the 
watar  rate,  amounting  to  8s.  for  the  half-year  and  4s.  for  one 
•other  quarter,  he  looked  to  the  defendant  to  refund  him  this 
amount 

His  Honour  said  it  was  clear  from  the  Act  that  the  owners 
of  houses  assessed  under  £20  were  primarily  liable  to  pay  the 
watf-r  rate,  but  he  thought  this  was  merely  an  arrangement  to 
assist  the  water  companies  in  getting  their  money.  The  Judge 
added  that  if  the  plaintiff's  payment  had  been  a  voluntary  one, 
he  might  not  be  able  to  get  it  from  the  defendant,  but  as  it 
was,  his  payment  was  obligatory,  and  as  the  defendant  had,  by 
his  agreement,  undertaken  to  pay  all  rates,  taxes,  etc.,  he  could 
only  find  for  the  plaintiff,  with  costs. 


POLLARD   V.   C(JUNTY   COUNCIL   OF   MIDDLESEX. 

Chancery  Division — Mr.  Justice  Parker. 

1906— November  2L]  ["  Estates  Gazette,"  November  24. 1906. 

^Compensation — Land  required  for  light  railway — Notice 
to  treat  as  to  frontas[e — ^Validity  of — Counter  notice 
to  take  whole. 

This  was  an  action  against  the  defendant  Council  for  a  de- 
claration that  the  notice  to  treat  given  by  them  in  respect  to 
certain  premises  required  for  road  widening  in  connection  with 
the  Middlesex  Light  Railways,  was  ultra  vires,  and  the  question 
at  issue  was  whether  the  plaintiff  was  bound  by  an  agreement 
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it  was  alleged  he  had  entered  into  or  not,  whereby  he  was  alleged 
to  hfrve  Affpeed  to  sell  the  defendajits  the  frontage  of  his  premises- 
only. 

Mir.  Buckmaster,  K.C.,  appeared  for  the  plaintiff,  and  Mr. 
Rowlatt  lepreseiLted  the  defendants. 

it  appeared  that  the  Council  required  the  frontage  of  59,  High 
Road.  Willesden,  for  road  widening,  and  according  to  tie  defen- 
dants, the  plaintiff  agreed  to  part  with  the  frontage,  subject  to 
certain  rights  and  e  ise.neiits,  and  the  payment  of  surveyors  costs, 
for  £125.  Defendant)  said  that  agreement  was  valid  and  binding 
under  the  Lands  Clauses  Act. 

Plaintiff  repudiated  the  agreement,  setting  up  that  the  notice  to 
treat  did  not  specify  what  property  was  required,  and  that  under - 
the  counter-notice  to  treat  the  defendants  must  take  the  whole 
of  the  premises. 

Mr.  Chas.  Mason  gave  evidence  for  the  defendants,  and  Mr. 
J.  G.  Head  was  called  for  the  plaintiff. 

His  Lordship  held  that  the  plaintiff's  contention  must  pi*evail, 
made  the  declaration  as  asked,  and  gave  judgment  for  the  plain- 
tiff on  the  claim  and  counterclaim. 


HEWITT  V.   JBNNBR. 

Shoreditch  County  Court — His  Honour  Judge  Smyly,  K.C. 

1906-November  13J  [**  Estates  Gazette."  November  3i  1M6. 

Distress — Bailiff — Claim  against   employer  for  fees  for 
levying  distress,  etc. 

This  was  a  dispute  in  which  the  plaintiff  was  Mr.  James  Henry 
Hewitt,  of  67,  Cricketfield  Road,  Dalston,  a  bailiff,  and  the 
defendant  was  Mr.  James  Jenner,  a  property  owner,  of  112,  Forest 
Road,  Dalston,  N.E.,  the  amount  <daimed  being  £2  Ss.  llie 
plaintiff's  claim  was  for  eieht  days'  possession  money  at  4s.  6d.  a 
day,  a  levy  fee  of  3s.,  van  nir©  for  moving  the  goods  Is.  6d.,  and 
an  attendance  at  the  police  court  7s.  6d.  Plaintiff  said  he  was 
asked  to  distrain  on  one  of  the  defendant's  tenants  who,  however, 
told  him  that  it  was  illegal,  and  as  a  matter  of  fact  had  entered 
an  action  against  the  defendant  for  illegal  distraint.  The  matter 
came  up  at  the  police  court,  and  there  the  magistrate  held,  the 
plaintiff  said,  that  his  action  was  quite  accurate  in  distraining. 
The  defendant  said  he  went  to  the  plaintiff  and  showed  him 
copies  of  notices  to  quit,  which  he  gave  to  the  tenant,  and  the 
plaintiff  said  that  they  did  not  matter  at  all  and  that  it  would 
be  perfectly  legal  to  distrain.  As  he  was  now  threatened  with  a* 
heavy  action  for  damages  defendant  said  the  advice  he  received 
was  bad,  and  the  fees  were  not  therefore  due. 

Judge  Smyly  said  that  so  far  as  the  distraint  was  concerned,  it 
appeared  to  him  to  be  perfectly  legal,  as  the  amount  distrained 
for  what  was  actually  due  before  the  notices  to  quit  were  ^ven, 
and  therefore  recoverable.  He  could  not  see  that  the  plaintiff  had 
done  anything  wrong,  and  was  entitled  to  the  fees. 

Judgment  for  the  plaintiff,  with  costs. 
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WOOLWICH  BOROUGH    COUNCIL   V.    CONNELL. 

Woolwich  Police  Court — Mr.  Hutton. 

1906— November  23.]  ['*  Estates  Gazette,"  December  1, 1906", 

Paving  expenses — Apportionment — New  street — Taking 
over  street  not  previously  repaired  by  local  authority — 
Metropolis  Management  Act,  1855,  s.  105 — Metropohs 
Management  Act,  1862. 

This  was  a  summoiuB  taken  out  by  the  Woolwich  Borough 
Council  a^ainflt  Peter  Connell,  of  40,  Jephson  Road,  Fo<xe8t  Gate, 
for  the  payment  of  £40  48.  5d.,  his  apportionment  of  the  cost  of 
certain  paying  works  carried  out  at  St.  Thomas's  Cottages,  Plum- 
stead. 

The  magistrate  said  the  summons  was  under  section  105  of  the 
Metropolis  Management  Act  of  1855,  and  the  question  he  had  to 
determine  was  whether  an  old  street  was  a  new  street.  The  de- 
finition in  the  Act  of  1862  was — *'  A  new  street  shall  apply  to  and 
include  ...  all  streets  the  maintenance  of  the  paving  and  road- 
way of  which  had  not  previously  to  the  passing  of  this  Act  been 
taken  into  charge  and  assumed  by  the  Commissioners,  etc."  That 
was  perfectly  clear;  it  applied  not  only  to  a  new  street,  but 
also  to  any  street  which  had  not  been  repaired  by  the  local 
authority.  Several  gentlemen  had  been  called  to  show  they  had 
not  known  it  repaii^  in  any  way.  The  books  and  minutes  had 
been  seached  as  far  back  as  1856,  and  there  was  no  evidence  of 
any  repairs  having  been  done.  Under  the  circumstances  he 
could  only  come  to  the  conclusion  that  the  owner  was  liable,  and 
make  an  order  for  the  amount  claimed,  with  £2  2s.  costs. 


BUSSEY  V.    THE   LEYTON   COUNCIL. 

Under-Sheriff  of   Essex   and    a    jory, 

1906— November  28.]  ['*  Estates  Gazette,*'  December  1, 1906. 

Compensation — ^Forecourts — Property  acquired  for  tram* 
way  undertaking — Injurious  affection  to  business. 

This  was  a  case  in  which  Mr.  Bussey.  butcher,  of  Ley  ton  High 
Road,  claimed  compensation  for  the  loss  of  a  strip  of  land  used 
as  a  forecourt  in  front  of  his  business  premises,  which  the  CouJi- 
cil  had  taken  for  the  purposes  of  their  tramways  undertaking. 

Mr.  Low,  who  represented  the  claimant,  pointed  out  that  he 
would  sustain  loss  and  inconvenience  during  the  works  and  his 
business  would  be  considerably  affected.  Trade  witnesses  were 
called  to  support  the  claim  and  statement  of  claimant ;  and  Mr. 
H.  Lovegrove  also  gave  evidence  as  to  the  effect  of  the  alterations 
which  would  be  required  upon  the  premises 

For  the  Council,  who  were  represented  by  Mr.  R.  F.  Colam, 
Mr.  Howard  Chatfeild  Clarke,  Mr.  Howard  Martin  and  Mr. 
Samuel  Walker  gave  evidenjoe,  and  estimated  the  value  and  com- 
pensation at  £73  IDs. 

The  jury  awarded  the  sum  of  £180. 
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HOSKING  AND  BOOTH  V.   CHRISTIAN. 

Brentford  County  Court. 

1906— November  19.]  T  Eatates  Gazette;*  December  1, 1908. 

Commission — ^Estate  agent — Letting  on  building  lease — 
No  completed  agreement. 

This  was  a  case  in  which  Messrs.  Hoskin^  and  Booth,  estate 
agents  and  auctioneers,  of  Station  Road,  Twickenham,  recently 
saed  Mr.  S.  Christian,  grocer  and  provision  dealer,  of  I7a,  King 
Street,  Twickenham,  for  £50  10s.,  uie  amount  being  made  up  ox 
a  claim  for  commission  in  respect  to  an  agreement  for  letting  on 
building  lease  some  land  at  Whitton,  and  damages  for  the  agree- 
ment not  being  carried  out. 

Mr.  F.  C.  Wyan  Weminck  appeaTed  for  the  plaintiffs ;  Mr.  L. 
T.  Glasson  defended. 

Mr.  Weminck  said  that  the  property  originally  belonged  to  a 
Mrs.  Donald,  and  it  was  sold  in  nine  plots  by  the  plaintiffs  to  the 
defendant.  Two  |)lots  were  sold  to  someone  else,  and  the  plain- 
tiffs were  commissioned  to  sell  or  let  on  lease  the  remaining  seven 
plots.  They  arranged  an  agreement  with  a  Mr.  Panther,  who 
MTiote  a  letter  in  August  to  the  plaintiffs  offering  to  effect  a  build- 
ing lease  on  conditions  with  respect  to  four  plots.  A  few  days 
later  the  defendant,  to  whom  the  offer  had  been  communicated, 
suggested  certain  modifications.  Early  in  September  the  parties 
met  at  the  plaintiffs'  office  and  certain  arrangements  were  made  in 
regard  to  details,  and  it  was  understood  that  Mr.  Panther's  offer 
was  accepted.  Subsequently,  the  defendant  put  forward  other 
suggestions  and  urged  that  they  must  be  complied  with  before 
the  completion  of  the  agreement.  To  that  communication  the 
plaintiffs  replied  that  they  were  surprised  at  the  defendant's 
sudden  refusal  to  go  on  with  the  matter,  and  pointed  out  that 
they  were  entitled  to  their  commission  for  the  introduction  of  a 
purchaser,  inasmuch  as  the  collapse  of  the  matter  was  due  to  the 
defendant's  own  action.  To  that  he  replied,  expressing  surprise 
and  declaring  that  he  had  a  perfect  right  to  do  as  he  liked 
with  his  own  land. 

Evidence  in  support  of  the  opening  statement  was  given  by  Mr. 
Reginald  Hosking,  the  head  of  the  plaintiff  firm.  Witness  said 
that  the  plaintiffs'  claim  of  £34  15s.  for  commission  was  in 
accordance  with  the  firm's  regular  charge  on  the  first  yearns  ground 
rent  for  such  transactions.  The  claim  for  fifteen  guineas  arose 
from  the  fact  that  the  plaintiffs  Had  received  instructions  from 
Mr.  Panther  to  prepare  plans  for  which  that  amount  was  to  be 
paid,  and  when  the  matter  fell  through  they  lost  that  order. 

Cross-examined:  The  witness  said  that  with  regard  to  the 
clause  in  the  proposals  made  by  Mr.  Panther  that  the  mortgage 
should  remain  for  five  years,  the  defendant  agreed  to  that,  sub> 
ject  to  his  being  able  to  satisfactorily  arrange  the  matter  with  his 
bankers.  The  surveyor  to  the  property  was  to  be  Mr.  Goatley, 
while  the  plaintiffs  were  to  prepare  the  plans. 

Mr.  George  Panther,  a  builder,  confirmed  the  evidence  given 
by  the  previous  witness,  and  said  he  gave  the  plaintiffs  instruc- 
tions to  prepare  plans  for  the  buildings  at  an  agreed  price  of 
fifteen  guineas. 
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Mr.  Walter  Booth,  a  member  of  the  plaintiff  tirm,  having  given 
confirmatory  evidenoe, 

The  defendant  was  called  as  a  witness.  He  denied  that  he  had 
ever  said  that  he  could  finance  the  builder. 

In  answer  to  questions  in  cross-examination,  he  said  that  at  the 
time  his  mind  was  not  made  up.  He  had  an  open  mind  <m  the 
matter.  The  only  thing  he  agreed  to  was  the  price.  He  had  no 
intention  of  financing  the  builder  when  he  went  to  the  meeting 
-at  plaintiffs'  office,  but  he  did  not  say  so  then.  He  regretted  now 
that  he  had  not  done  so.  The  offer  made  to  him  through  Mr. 
Goatley  was  not  materially  better  than  that  the  plaintiffs  had 
put  before  him. 

Mr.  Glasson  urged  that  there  was  not  a  definite  agreement  be- 
tween the  parties,  and  that  therefore  the  plaintiffs  had  no  claim. 

His  Honour  said  that  in  order  to  be  entitled  to  commission  the 
a^nt  must  prove  a  concluded  agreement.  He  was  sorry  for  the 
plaintiffs,  but  they  had  failed  to  do  that,  and  judgment  must  be 
given  for  the  defendant. 

MARTIN  V.   BRADPORD-ON-AVON   URBAN  DISTRICT  COUNCIL. 

Bradford-on-Avon  Petty  Sessions. 

1906-November  2a]  [**  Estates  Gazette."  December  1, 1906. 

•Compensation  —  Construction  of   manhole  —  Damage — 
Public  Health  Act,  1876,  s.  308. 

In  this  case  Mr.  George  Henry  Martin,  of  Kingsfield,  claimed 
the  sum  of  £7  as  compensation  in  respect  to  dama^  sustained  by 
reason  of  the  Bradford-on-Avon  Urban  District  Coujicil  having 
constructed  a  manhole  on  land  belonging  to  him. 

Mr.  Tayler,  of  Bristol,  appeared  for  plaintiff,  and  Mr.  J.  Comp- 
ton,  Clerk  to  Uie  Council,  defended.  i 

For  claimant,  Mr.  Tayler  said  the  summons  was  taken  out 
under  section  308  of  the  Public  Health  Act,  1875,  and  the  pro- 
•  ceedings  were  really  in  the  nature  of  arbitration.  They  were  ask- 
ing the  Bench  to  settle  the  amount  of  compensation,  if  any,  Mr. 
Martin  was  entitled  to,  if  they  were  satisfied  the  land  had  been 
entered  and  used  by  defendants.  In  1901  the  Council  desired  to 
construct  certain  sewers  upon  land  belonging  to  his  client.  Cer- 
tain arbitrators  were  appointed,  and  over  £60  was  paid.  In 
1905  the  plaintiff  was  informed  that  the  Council  desired  to  make 
i  manhole  to  connect  certain  houses.  After  some  objections  it  was 
eventually  agreed  upon,  and  the  manhole  was  inserted  and  his 
•client  sent  m  his  bill  for  compensation  and  easement.  After 
some  months  the  Council  offered  £3  38.  and  his  client  offered  to 
take  £5,  if  the  matter  were  settled  at  once,  but  the  Council 
declined. 

The  plaintiff  gave  evidence  bearing  out  counsel's  opening 
statement. 

Mr.  Thomae  Scammell  said  in  1901  he  was  appointed  arbitra- 
tor for  Mr.  Martin,  and  Mr.  George  Ferris  was  appointed  for 
the  Council.  The  manholes  then  were  valued  at  £7.  He  had 
examined  the  new  manhole  and  should  think  it  was  of  full  value 
•  with  the  rest.     But  in  consequence  of  its  bad  position  he  should 
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not  allow  more  than  £7.  If  this  case  had  not  turned  ap  he 
should  have  awarded  £10. 

Mr.  W.  H.  Stanley  said  the  sum  of  £10  was  usually  allowed 
for  a   manhole. 

Mr.  Compton  contended  that  the  manhole  for  which  they  were 
charged  was  part  and  parcel  of  the  old  sewer  for  which  they  had 
already  paid.  The  Council  had  acquired  the  right  to  go  on  the 
land  under  an  agreement  entered  into  when  the  original  sewer  was 
put  in,  and  the  Council  on  the  present  occasion  had  simply  to 
pay  for  compensation  for  opening  up  the  soil. 

Mr.  Wootton  said  the  manhole  was  3ft.  square  inside  and 
4ft.  6in.  outside,  and  was  practically  the  same  as  the  others.  It 
was  over  the  existing  aewer,  which  was  paid  for  in  1902.  The 
Council  had  full  right  to  enter  the  field.  He  considered  £3  38. 
was  the  value  of  the  disturbance  of  the  ground  in  putting  in 
the  manhole. 

The  Bench  said  the  original  manholes  were  paid  for  at  £7,  and 
they  thought  the  present  one  ought  to  be  at  the  same  price.  They 
awarded  eccordinGrly,  and  allowed  £4  for  costs. 


PEMBERTON  AND   PAIBA  V.   CHAPLIN. 

Marylebone  County  Court — His  Honour  Judge  Sir  Wm» 

Selfe. 

1906-November  29.]  ["  Estates  Gazette."  December  1,  lOOe. 

Commission — Estate  agents — Letting  furnished  house — 
Several  agents — Effective  introduction. 

In  this  action  Messrs.  J.  C.  Pemberton  and  Paiba,  auctioneers, 
and  estate  agents,  of  61c,  Abbey  Road,  St.  John's  Wood,  soa^t 
to  obtain  from  Mrs.  Frances  Emily  Chaplin,  a  widow,  of  43, 
Upper  Gloucester  Place,  W.C.,  £10  9s.,  said  to  be  due  for  the- 
letting  of  a  furnished  house  situated  at  Acacia  Road,  St.  John's 
Wood. 

Mr.  Stook-Vaughan  appeared  for  plaintiffs,  and  Mr.  H.  Ander- 
son for  the  defendant. 

Mr.  E.  Paiba,  a  memb3r  of  the  plaintiff  firm,  said  that  he  met 
the  lady,  who  was  now  a  tenant  of  defendant's  house,  early  in 
October.  In  response  to  a  request,  he  furnished  her  with  par- 
ticulars of  defendant's  house,  Wilton  Lodge,  Acacia  Road,  N.W. 
Plaintiffs'  negotiations  succeeded  in  bringinor  defendant's  figure- 
down  to  4^  guineas  weekly,  and  at  this  price  Mrs.  Davis,  his 
client,  took  the  place.  Later,  he  prepared  the  agreement  and 
checked  the  inventory  for  the  defendant,  and  in  fact,  carried  out 
all  the  necessary  work  for  her.  Messrs.  Rushworth  and  Stevens 
and  Messrs.  His^gins  and  Son,  12,  Finchley  Road,  N.W.,  had  a 
board  up  at  Holly  Lods^,  and  Messrs.  Richardson  and  Co.,  44a, 
Wellington  Road,  St.  John's  Wood,  and  Messrs.  Druce  and  Co., 
68  and  69,  Baker  Street,  W.,  had  had  negotiations  with  Mrs. 
Davis  over  defendant's  property  before  he  came  into  communica- 
tion with  her. 

Mr.  Paiba  said  he  had  not  the  remotest  idea  that  Mrs.  Davia 
had  been  introduced  to  the  property  previously  when  he  intro- 
duced  her.     He  contended  that  there  was  a  long  interval  between: 
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the  occasions,  and  that  Mrs.  Davis  was  in  negotiation  over  an- 
other house  when  his  timi  commenced  to  work  for  her. 

Miss  Davis,  a  dauj;hter  of  defendant's  present  tenant,  supported 
this  story.  She  said  that  her  mother  had  given  up  all  idea 
of  taJting  Wilton  Lodge  when  plaintiffs  introduced  her  to  it. 
It  was  the  lowered  rent  which  plaintiffs  were  able  to  effect  which 
induced  her  parent  to  change  her  mind  about  the  place. 

Mr.  Anderson  said  his  client  had  received  intimation  that 
other  house  agents  who  had  introduced  her  tenant  before  the 
present   claimants  considered  themselves  entitled   to  the   money. 

Mr.  Stanley  Druce,  estate  agent,  of  Baker  Street,  W.,  and  Mr. 
Geo.  Francis  Richardson,  house  and  estate  agent,  of  Wellington 
Road,  St.  John's  Wood,  said  they  had  both  introduced  Mrs. 
Davis  to  Mrs.  Chaplin's  house,  and  both  expected  commission  as 
the  introducer  of  the  tenant. 

Mr.  Richardson  said  it  was  the  custom  in  the  profession  that 
the  vrst  introducer  of  a  tenant  should  get  the  commission,  and 
Mr.  Druce  supported  this  view. 

The  Judge,  in  giving  judgment  for  the  plaintiff  firm,  as  the 
one  that  actually  brought  the  letting:  about  and  did  all  the  work  in 
connection  with  the  letting,  said  he  could  only  protect  defendant 
by  stating  that  should  the  other  firms  represented  that  day  claim 
against  her  before  him  he  should  find  against  tliem  on  the  facts. 


MOORE   AND   SONS  V.   GREEN. 

Tewkesbury  County  Court — His  Honour  Judge  EUicott. 

1906— November  19.]  ["  Eatatea  Gazette."  December  1, 1906. 

Auction — Sale  of  cattle — Non-payment  of  price — Re-sale — 
Claim  for  deficiency. 

In  this  case  the  plaintiffs,  auctioneers  at  Tewkesbury,  claimed 
£13  14s.  6d.  on  a  sheep  sale.  It  appeared  that  the  defendant, 
who  frequented  the  Upton  and  Tewkesbury  Cattle  Markets  and 
made  purchases  there,  purchased  sheep  at  Upton  on  June  7  to 
the  value  of  £142  15s.,  and  the  same  day  called  at  the  office  and 
paid  £42  18b.  on  another  account,  which  sum  was  lis!  short. 
Nothing  was  paid  on  the  Upton  account,  and  the  sheep  were 
given  in  charge  of  Green's  son  for  a  week,  and  were  subsequently 
re-sold  at  Tewkesbury  Market.  They  fetched  £132  2s.,  so  that 
with  the  lis.  mentioned  above,  commission  of  £1  13s.,  expenses 
of  re-sale  of  the  sheep  amounting  to  17s.  6d.,  and  the  remaining 
deficiency  of  £10  ISs..  a  claim  was  made  for  £13  14s.  6d. 

The  first  and  last  items  were  admitted  by  Mr.  W.  Langley- 
Smith,  who  defended.  Mr.  Porter  (instructed  by  Mr.  N.  G. 
Moore)  appeared  for   the   plaintiffs. 

Mr.  C.  Moore,  a  partner  in  the  firm,  said  the  note  now  pro- 
duced along  with  the  receipt  was  not  a  delivery  note,  as  it  was 
not  signed  with  any  initials,  which  was  their  custom.  There  was 
certainly  a  sale  of  the  sheep  at  Upton. 

Replying  to  Mr.  Potter,  witness  said  that  the  notes  given  to 
Green  simply  detailed  the  prices  of  the  sheep.  Were  initials 
placed  thereon  it  would  be  transformed  into  a  delivery  note. 
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John  Andrews  stated  that  at  the  Upton  sale  Gieen  asked  him  to 
pay  for  the  whole  of  the  sheep,  but  as  witness  only  wanted  a 
portion  no  transaction  oocarred. 

Mr.  Richard  Green^  jun.,  in  his  dealings  with  Messrs.  Moore 
and  Sons,  admitted  that  he  sometimes  obtained  a  delivery  note 
without  payment  for  the  purchases.  There  was  ample  time  after 
the  sale  of  the  sheep  for  them  to  be  rensold  during  the  cattle  sale. 

Mr.  Thomas  W.  Moore  expressed  the  contrary  opinion  that  it 
would  have  been  impossible  to  re-sell  the  sheep  with  advantage, 
•owing  to  the  absence  of  buyers. 

Defendant  swore  that  before  the  sale  at  Upton  Mr.  T.  W.  Moore 
told  him  that  before  he  bought  any  more  sheep  he  would  have  to 
settle  up  the  account. 

This  Mr.  Moore  denied  any  knowledge  of. 

Proceeding,  defendant  said  that  when  he  had  received  the  re- 
ceipt fob  his  cheque,  Mr.  W.  Bathurst,  the  clerk,  told  him  he 
could  not  have  the  sheep  until  payment  was  made.  This  had  not 
been  the  course  taken  hitherto,  and  he  could  have  sold  the  sheep 
at  a  profit  directly  afterwards.  He  admitted  that  he  told  An- 
drews that  unless  he  paid  for  the  whole  it  waQ  no  good  to 
him.  He  also  put  in  two  price  notes  bearing  no  delivery  maxk, 
by  which   he  had  been  enabled  to  remove  goods. 

The  verdict  was  for  plaintiffs  for  the  amount  daimed,  with 
•costs. 


GRACE  V.  LEOPOLD  FABMEB  AND  SONS. 

King's  Bench  Division — Mr.  Justdce  Backnill. 

1906-November  2&]  r  Estates  Gazette,**  December  1, 1906. 

Auctioneers — Claim  against,  for  damages  for  breach  of 
contract  and  breach  of  warranty  of  authority — Agree- 
ment for  lease. 

This  was  a  claim  by  the  plaintiff  for  damages  for  breach 
of  contract  and  for  damages  for  breach  of  waranty  of  aathority. 

Plaintiff's  case  was  that  the  defendants,  Messrs.  Leopold  Farmer 
and  Sons,  auctioneers  and  land  and  estate  agents,  of  46,  Gresham 
Street,  RC,  and  12,  High  Road,  Kilbimi,  N.W.,  in  June,  1903, 
purported  to  act  on  behalf  of,  and  with  the  authority  of,  the 
freeholders  of  a  certain  site  of  land  at  the  comer  of  Wardqjir 
Street  and  Peter  Street,  W.,  and  agreed,  as  agents  for  the  free- 
holders, whose  names  were  not  disclosed  to  plaintiff,  to  grant  to 
plaintiff  a  lease  for  89  years  of  the  site  at  a  rent  of  £110  a 
year,  and  to  enter  into  a  building  agreement  with  regard  to  the 
site.  Plaintiff  alleged  that  the  terms  of  the  lease  and  the 
building  agreement  were  duly  approved  by  certain  letters  from  the 
defendants.  A  document  was  duly  prepared  and  engrossed,  and 
plaintiff  was  ready  and  willing  to  execute  the  same.  Defendants 
had  not  carried  out  same,  and  plaintiff  sued  for  damages,  he 
alleging  that  he  ooald  have  made  considerable  profit  out  of  the 
site. 

Defendants  denied  all  the  allegations  in  the  statement  of  claim. 
Alternatively,  they  said  they  were  verbally  instructed  by  one 
X.  Tannenbaum  (now  deceased)  purporting  to   act  on  behalf  of 
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and  with  the  authority  of  certain  freeholders  to  find  a  tenant 
for  the  site,  and  acting  on  those  instructions  they  found  the 
plaintiff.  Defendants  abo  said  that  the  statement  of  claim  dis- 
closed no  cause  of  action.  Defendants  also  said  that  there  was* 
nothing  in  writing  to  the  alleged  agreement  to  let,  as  required 
by  the  statute  of  frauds. 

Mr.  Lush  and  Mr  Dobb  appeared  for  the  fdaintiff,  and  Mr. 
Rawlinson,  K.C.,  and  Mr.  H.  Maxwell  Thinn  for  the  defendants. 

Counsel  referred  to  the  case  of  ''Messrs.  Farmer  and  Sons  v. 
Tannenbaum"  (lEeTATBS  Gazettk,  Nofvember  18,  1905,  and 
"Estates  Gazette"  Digest  of  CSases,  1905,  p.  533). 

His  Lordship,  in  giving  judgment,  said  the  facts  in  this  case 
were  extremely  steple.  The  defendants  bad  aicted  perfectly 
bona  fide  in  this  matter.  And  so  acting  found  the  plaintiff. 
Mr.  White  had  given  evidence  in  this  action,  evidence  which 
was  not  before  the  Lord  Chief  Justice  and  the  jury,  and  his 
Lordship  accepted  this  evidence  tbroughout.  He  found  aa  a  fact 
that  at  that  time,  November  16,  Mr.  Tannenbaum  had  the 
authority  of  his  wife  and  Miss  Joseph  to  act  as  their  agent  in 
and  about  the  letting  of  this  land  through  the  defendants,  that 
being  so  the  plaintiff's  case  failed,  and  judgment  would  be  for  the 
defendants,  with  costs.  If,  however,  he  were  wrong  on  the  facts, 
he  found  that  there  was  a  completed  agreement  on  the  second  part 
of  the  case  as  to  the  damages. 

He  granted  a  stay  of  execution. 


GAVERICK  V.   GREATOREX  AND  CO. 

King's    Bench    Division — Mr.   Justice    Darling    and    a 
common  jury. 

1906-Noyember.]  V*  Estates  Gazette,"  December  1, 1900. 

Estate  agents — ^Claim  against,  for  damage  for    alleged 

misrepresentation  and  negligence  in  letting  house  to 

bad  tenant. 

This  was  an  action  by  the  plaintiff  against  the  defendants 
alleging  that  by  reason  of  certain  misrepresentations  made  by  the 
defendants  and  by  reason  of  their  negligence  whilst  acting  as  her 
agents  in  the  letting  of  her  house  she  sustained  considerable 
damage. 

Defendants  denied  the  ag;ency  or  the  misrepresentations. 

Mr.  Powell,  K.C.,  and  Mr.  Attenborough  were  counsel  for  the- 
plaintiff,  and  Mr.  McOall,  K.C.,  and  Mr.  L.  Thomas  npre- 
sented  the  defendants. 

Mr.  Powell  stated  that  the  plaintiff  lived  at  Grosvenor  House, 
Gunnersbuiy,  a  house  of  considerable  size,  having  some  twenty 
Tooms;  with  pleasure  and  kitchen  gardens  attached.  In  July, 
1004,  her  husband  died.  In  the  autumn  of  1004  she  instructed 
the  defendants  to  sell  the  house  for  her.  On  November  1  the 
defendants  put  up  the  house  for  sale  at  the  Mart,  but  it  was 
not  sold,  and  subsequently  defendants  ^requested  tbe  plaix^tiff 
to  allow  them  to  let  the  house  either  unfurnished  or  furnished, 
but  she  declined,  because  she  said  she  wanted  to  sell.  Shortly 
afterwards  plaintiff  got  a  letter  from  the  defendants,  stating  that 
Uiey   had  given  an  order  to  a  Mr.  Eraser  to  view  the  house ; 
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who  would  be  an  excellent  tenant  and  would  pay  seven  guineaa 
a  week  for  the  house  furnished.  Mr.  Fraeer  called  and  saw  the 
house.  On  February  27  plaintiff  saw  Mr.  Elgood,  of  defendants' 
firm,  and  «6ked  him  why  he  had  sent  Mr.  Fraser  to  her,  and 
he  replied  that  he  would  be  a  likely  purchaser,  and  was  open  to 
purchase.  On  March  13  defendants  wrote  plaintiff  that  they 
had  received  an  offer  from  Mr.  ^Fraser  to  take  the  house  at  seven 
guineas  a  week  with  the  option  to  purchase  for  £1,900,  adding, 
"We  have  satisfied  ourselves  that  he  is  almost  certain  to  bay, 
;and  therefore  advise  you  to  accept  the  offer."  EventnaUy  plaintiff 
•agreed  to  let  the  house,  and  an  inventory  was  made.  The  house 
was  taken  for  19  weeks  at  seven  guineas  a  week.  Fifty  pounds 
was  to  be  paid  before  Mr.  Fraeer  took  possession,  £50  on  May 
3,  and  the  balance,  £39  13s.,  in  June,  the  tenancy  ending  in 
August,  and  there  was  a  clause  giving  Mr.  Fraeer  the  option  of 
purchase  at  £1,900.  Plaintiff  understood  from  the  defendants 
that  Mr.  Fraser  was  «  man  of  substance,  but  after  the  first  £50 
she  had  had  to  issue  writs  for  the  money  and  to  recover  posses- 
sion and  the  dilapidations,  and  all  she  had  received  was  £100, 
having  to  pay  all  the  costs  in  the  matter.  Plaintiff  accordingly 
fined  for  damages  for  alleged  misrepresentation  and  negligence. 

Plaintiff  *and  other  witnesses  gave  evidence  in  support  of  her 
case. 

Mr.  McCall,  for  the  defendants,  said  the  only  obligation  on  the 
defendants  was  to  make  reasonable  inquiries  as  to  the  solvency 
^and  respectability  of  the  tenant,  and  the  inquiries  Mr.  Elgood 
made  in  this  case  were  inquiries  which  satisfied  him  that  Mr. 
Fraeer  was  a  very  diffeient  person  indeed  to  what  he  actually 
turned  out  to  be.  A  house  agent  could  only  be  responsible  in  the 
event  of  his  being  guilty  of  negligence,  and  that  could  only  be 
measured  by  the  duty  which  the  law  imposed  upon  him.  What 
was  that  duty?  It  was  that  he  was  to  make  inquiries  about  a 
man,  and  unless  ihere  were  suspicions  circumstances  in  the  case, 
his  duty  was  then  discharged.    This  his  client  had  done. 

Mr.  E.  C.  Elgood,  the  defendant,  stated  that  Mr.  Fraser  gave 
Mr.  Greig  and  Mr.  Rogers  as  his  references,  and  he  knew  Mr. 
Rogers  as  a  responsible  man  connected  with  the  Hong  Kong 
and  Shanghai  Bank.     Mr.  Greig  recommended  Mr.  Fraser. 

At  this  stage  Mr.  Powell  withdrew  the  charge  of  misrepresen- 
tation, and  elected  to  proceed  on  the  ground  of  negligence  alone. 

The  jury,  after  hearing  the  case,  returned  a  verdict  for  the 
plaintiff  for  £195,  to  include  all  legal  costs  which  she  had  in- 
curred, but  excluding  a  sum  of  £26,  the  costs  of  the  bankruptcy 
proceedings  taken  against  Fraser  by  the  plaintiff. 

Judgment  accordingly. 

BBNNING  AND   OTHERS  V.  THE   ILPORD  GAS   COMPANY. 

The   Official  Referee — Mr.  Verey. 

190e-December.]  ["  Estates  Gftzettc,"  December  8, 1906. 

Negligence — ^Improper  damming  of  stream — Damage  by 

flooding. 

These  were  claims  aginst  the  Ilford  Gas  Company  in  consequence 
of  the  flooding  of  a  number  of  premises  in  1903  at  Little  Ilford. 
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The  King's  Bench  Division  and  the  Court  of  Appeal  held  that 
the  gas  company  were  responsible  for  some  of  the  damage  occur- 
ring through  the  flood  in  consequence  of  the  improper  damming 
of  the  Aldersbrook  upon  their  property,  and  tne  claims  were 
referred  to  the  Official  Referee. 

Mr.  D.  C.  Leek  and  Mr.  Lincoln  Reed  (instructed  by  Messrs. 
Wetherfield,  Son  and  Baines)  appeaored  for  the  claimants,  and 
Mr.  Sylvain  Mayer  and  Mr.  Storrey  Deans  (instructed  by  Messrs. 
l^ler  and  Vaughan-Rfderlck,  Ilford  and  Graoecburdi  Street) 
for  the  gas  company.  In  the  case  of  Mr.  Benning,  the  original 
claim  amounted  to  £1,115,  but  this  had  been  amended  to  £882. 
The  gas  company  paid  £100  into  Court  in  full  settlement,  and 
the  Official  Referee  awarded  £83  16a,,  with  costs  against  the 
^aimant.  In  "Roberts  v,  the  Company."  the  sum  of  £531  was 
asked  for.  Tlie  company  paid  £30  into  Court  in  discharge  of 
all  claims,  and  the  Referee  held  that  this  was  sufficient,  and 
gave  judgment  for  this  amount,  with  costs  against  the  claimant. 

Amongst  the  professional  gentlemen  engaged  were  Mr.  Alex.  R. 
Stenning,  Mr.  Douglas  Young,  Mr.  W.  Christy,  Mr.  G.  E.  Nye, 
Mr.  S.  Jaskson,  architect,  Ilford,  Mr.  A.  A.  Johnston,  engineer 
to  the  gas  company,  and  Mr.  W.  Foster. 


HACKNEY  FURNISHING  COMPANY  V  FLOOD,  CHARTRES  AND 

HODGBS. 

Wandsworth  County  Court — His  Honour  Judge  Russell. 

1906— December  3.]  [**  Estates  Gazette,"  December  8, 1906, 

Landlord  and  tenant — Distress  on  hired  furniture  after 
possession  of  premises  retaken  by  landlord — Illegal 
distraint. 

The  Hackney  Furnishing  Company,  Ltd.,  sued  Messrs.  Flood, 
Chartree  and  Hodges,  auctioneers,  of  6,  South  Side,  Clapham 
Common,  for  the  return  of  £6  78.  6d.,  money  paid,  or,  in  the 
alternative,  £6  7s.  6d.  damages  for  trespoes  by  defendants  to 
plaintiffs'  goods. 

Mr.  Henderson,  barrister,  appeared  for  plaintiffs,  and  Mr. 
Nichols,  solicitor,  for  defendants. 

Mr.  Henderson  said  ihat  in  April,  1906,  a  tenant  of  a  house  in 
Nar bonne  Avenue  obtained  furniture  on  the  hire  system  and  paid 
the  instalments  due  for  a  short  time — the  amount  paid  being 
£0  10s.  Then  he  fell  into  arrear,  and  plaintiffs  sent  a  repre- 
sentative, who  found  the  house  untenanted  and  seourely  fastened 
up  The  tenant  had,  it  appeared,  gone  away,  taking  his  own 
furniture  with  him,  but  leaving  that  belonging  to  plaintiffs. 
ITiere  were  no  means  of  getting  into  the  house,  except  by  forcible 
entry.  Plaintiffs'  solicitors  sent  the  landlord,  Mr.  Betts,  a 
letter  asking  to  be  afforded  facilities  to  enter  the  house  on  the 
afternoon  of  the  following  day,  October  10,  but  in  evening  of 
that  day  they  were  informed  that  the  landlord  had  entered  the 
premises  and  distrained  on  plaintiffs'  furniture.  Plaintiffs'  re- 
presentative went  to  the  house  and  found  a  bailiff  in  possession. 
The  bailiff  refused  to  allow  plaintiffs  to  remove  their  goods  unless 
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they  paid  the   amoant  of  rent  due — £6 — and  78.  6d.    expenses* 
Plaintiffs  paid,  under  protest,  amd  removed  their  goods. 

Evidence  having  been  given  confirming  this  statement, 

Mr.  Nichols  contended  that  under  the  agreement  between  the 
landlord  and  tenant  the  former  had  power  to  enter  the  premises. 
The  tenant  .being  the  bailee  of  the  goods  upon  which  the  landlord 
distrained,  was  in  possession  of  these  goods  so  far  as  the  landlord 
was  oonoemed,  and  the  landlord  was  entitled  to  distrain  on  them. 

Mr.  Henderson  submitted  Uiat  the  landlord,  throng  defen- 
dants, his  agents,  had  le-taken  possession  of  tlie  premises,  and 
liaving  done  that,  his  right  to  distrain  was  gone. 

The  Judge  said  the  landlord  had  no  right  to  distrain  on  the- 
goods,  and  gave  judgment  for  plaintiffs,  with  costs. 


MOORE   y«   GIBSON. 

King's  .Bench  Division — Mr.  Justice  GhannelL 

1906-November  9a]  f  Estates  Gazette,"  December  8, 1906. 

Commission — ^Estate  agent — ^Purchase  of  property — Dis- 
puted retainer — Quantum  meruit. 

This  was  an  action  by  Mr.  F.  Cato  Moore,  an  auctioneer  and 
estate  asent,  to  reoover  from  the  defendant,  the  managing  director 
of  the  Goldsmiths'  and  Silversmiths'  Company,  the  sum  of  £88 
15s.,  commission  .lUeged  to  be  due  and  out-of-pocket  expenses. 
Plaintiff  aJso  claimed  a  further  sum  of  15  guineas  for  certain 
services  rendered. 

Defendant,  whilst  denying  liability,  paid  the  sum  of  £20 
into  Court. 

Mr.  Prof umo- was  counsel  for  the  plaintiff,  and  Mr.  Richardson 
represented  the  defendant. 

Plaintiff's  case  was  that  he  was  instructed  by  the  defendant 
to  negotiate  for  the  purchase  of  the  underlease  of  180,  Regent 
Street.  He  opened  the  necessary  negotiations,  and  eventually 
the  defendant  purchased  the  underlease  for  £8,500. 

Plaintiff  corroborated  this.  He  said  after  he  had  opened  all 
the  negotiations,  the  defendant  went  and  dealt  direct  with  the 
solicitors  and  purchased.  Under  these  circumstances  he  claimed 
his  commission.  He  had  charged  the  defendant  onl^  half  the 
usual  selling  scale  of  the  Institute  of  Estate  Agents,  viz.,  1;^  per 
cent,  up  to  £5,000,  and  J  per  cent,   beyond  that. 

Cross-examined  :  He  had  never  had  any  instructions  in  writing 
from  the  defendant.  They  had  been  friends,  and  his  instruc- 
tions were  verbal. 

Other  evidence  was  re-called  on  behalf  of  the  plaintiff. 

Mr.  Richardson,  for  the  defendant,  admitted  that  the  plaintiff 
did  do  something  for  the  defendant,  and  was  entitled  to  some- 
thing as  a  quantum  meruit.  To  meet  that  they  had  paid  £20 
into   Court. 

Defendant  emphatically  denied  that  he  ever  agreed  to  pay  the 
plaintiff  any  commission  in  respect  of  this  matter. 

Cross-examined:  Plaintiff's  letters  were  all  voluntary,  and  de- 
fendant did  not  think  it  necessary  under  the  circumstances  to- 
answer  them. 
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His  Lordship  said,  having  heard  the  defendant's  defence,  it 
seemed  to  him  that  it  was  absolutely  consistent  with  the  whole 
of  the  documents  and  with  the  statement  that  there  was  no  em- 
ployment at  all  by  the  defendant  of  the  plaintiff  in  reference  to 
this  matter.  He  could  not  ima^ne  a  man  employing  an  agoit 
to  do  such  work  as  wae  suggested  without  having  some  bargain 
as  to  what  it  was  to  cost.  No  doubt  plaintiff  had  done  some 
minor  work,  and  to  meet  this  defendant  had  paid  £20  into  Court, 
with  a  denial  of  liability.  His  Lordship  found  that  the  plaintiff 
was  entitled  to  this  £20.  Judgment  for  the  defendant,  with 
costs,  from  time  of  payment  into  Ck)urt.    No  costs  before. 


NEWMAN   AND   CO.   V.  ROBERTS. 

Croydon  County  Court — His  Honour  Judge  the  Hon.  A. 

Bussell. 

190&— December  4.]  T  Estates  Gazette,"  December  a,  1906. 

Commission — Estate   agents — Sale  of  houses. 

In  this  case  Messrs.  Newman  and  Co.,  estate  agents,  of  15 > 
Station  Road,  Croydon,  sued  Mr.  W.  Roberts,  a  buflder,.  of  119, 
Sutherland  Road,  Croydon,  for  £15  as  commission  on  the  sale  of 
some  house  propeHiy.  Plaintiff  said  he  found  Mr.  Downing  as  a 
purchaser  of  certain  houses  in  Dennett  Road,  Croydon,  on  in- 
structions from  defendant.     He  claimed  2^  per  cent,  commission. 

Defendant  said  Mr.  Newman  promised  tb  do  business  at  one  per 
cent.,  and  that  the  purchase  price  was  only  £1,525. 

His  Honour  thought  plaintiff  was  entitled  to  commission 
as  the  effective  introducer  of  the  purchaser.  He  believed  his  story 
and  awarded  him  commission  at  the  rate  of  2^  per  cent.,  the 
amount  being  £38  2s.  6d. 

JONES   V.   ATKINS. 

Croydon  County  Court — His  Honour  Judge  the  Hon.  A. 

Bussell. 

190&-December  4.]  [**  Estates  Gazette,"  December  8, 1906. 

Commission — Sale  of  houses — Denial  of  promise  to  pay 
commission. 

This  was  an  action  by  Mr.  Thomas  Henry  Jones,  of  194,  White- 
horse  Road,  a  clerk  in  the  service  of  Messrs.  Smith  and  Co., 
glaziers,  who  claimed  £26  5s.  from  Mr.  James  Atidns,  a  builder, 
living  in  Penshurst  Road,  Thornton  Heath,  as  commission  on  the 
sale  of  four  houses  in  Penshurst  Road  to  a  Mr.  Haynes  for 
£1,050. 

Plaintiff  and  witnesses  swore  that  defendant  agreed  to  pay  2^ 
per  cent,  on  whatever  houses  realised  if  plaintiff  sold  them  for 
him. 

Defendant  said  he  sold  the  houses  to  Mr.  Haynes  amd  never 
promised  commission  to  plaintiff.  He  admitted,  however,  that 
Mr.  Haynes'  name  was  mentioned  to  him  bv  Mr.  Jones. 

Judgment  for  plaintiff  for  the  amount  claimed. 
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KENDALL  V.   FBANKLIN. 

Shoreditch  County  Court — His  Honour  Judge  Sinyly,  K.C. 

I90e-Deoember  4.]  ["  Estates  Gazette,"  December  8, 1906. 

Commission — Sale  of  houses — Dispute  as  to  promise  to 
pay  commission — Payment  for  other  work  dons. 

In  this  case  the  plaintiff.  Mr.  Arthur  Wm.  Kendall,  a  builder's 
foreman,  of  92,  Leai  Bridge  Road,  Clapton,  N.E.,  and  the 
defendant,  Mr.  Solomon  Franklin,  of  109,  Brondesbur}*  Road, 
Kilbum,  a  leather  merchant  and  boot  and  shoe  manufacturer, 
sought  to  recover  the  sum  of  £80  6s.  6d.,  as  commission  due  on 
the  sale  of  houses  erected  by  the  defendant.  As  set  out,  the 
claim  stood  as  four  per  cent,  on  23  houses  sold  at  £420  each ; 
£39  16s.,  one  per  cent,  on  the  profit  derived  from  the  sale  of 
29  houses  in  the  Lea  Bridge  Road,  whic^h  cost  £9,970,  atnd 
sold  for  £12,270,  £23 ;  and  half  of  the  profit  derived  from  the 
cancellaition  of  a  plumbing  contract,  i^5,  Uie  balance  of  the 
an  cunt  claimed  being  for  costs. 

Mr.  Blackwell,  barrister,  appeared  on  behalf  of  the  plaintiff, 
and  Mr.  Brandon  for  the  defendant. 

It  appeared  from  the  evidence  of  the  plaintiff  that  he  was  em- 
ploy ea  oy  defendant  to  supervise  the  bnildine  of  certain  houses, 
the  terms  being  that  he  was  to  luuve  £3  a  week,  arrange  for  the 
building  of  29  houses  in  the  Lea  Bridge  Road  and  sell  them 
whenever  possible.  As  time  went  on  it  was  agreed  that  he 
should  occupy  the  house  at  his  present  address,  so  as  to  be 
handier  for  letting  purposes  than  at  Walthamstow,  where  he  was 
then  living.  His  agreement,  he  said,  was  that  he  was  to  have 
four  per  cent,  on  all  houses  he  sold,  and  one  per  cent,  on  the 
profits  of  all  houses  sold,  no  matter  by  whom.  He  sold  23 
nouses  in  all.  Plaintiff  was  then  asked  to  superintend  the 
building  of  eight  houses  on  an  estate  in  the  Wattisfield  Road,  a 
little  way  distant,  but  he  contended  that  as  he  could  arrive  at 
no  satisfactory  arrangement  as  to  the  money  due  to  him  for  the 
Lea  Bridge  Road  estate,  he  refused  to  cro  on  until  the  defendant 
signed  an  ajrreement  as  to  what  he  would  pay  him.  He  admitted 
that  he  had  received  payment  at  the  rate  of  £2  10s.  per  house, 
but  that,  he  said,  was  not  what  was  lagreed  upon.  With  regard 
to  the  saving  on  the  plumbing  work,  that  had  been  contracted 
for,  and  as  he  detected  the  plumber  in  alleged  wrongful  acts  he 
disohannged  him  and  had  the  work  done  elsewhere,  saving  £30, 
of  whi<^  the  defendant  promised  him  half. 

The  defendant  denied  that  he  hied  agreed  to  pay  four  per  cent. 
In  some  cases  he  had  lost  nearly  £30  on  each  house  he  had 
erectedi  He  considered  he  had  treated  the  plaintiff  very  fairly 
by  giving  him  a  house  to  live  in  until  the  estate  was  sold,  and 
besides  paying  him  wages  giving  him  £2  10s.  for  each  house  he 
sold.     TTie  plumbing  work  he  had  settled  by  giving  him  £5. 

In  giving  judgment.  Judge  Smyly  said  the  defendant  admitted 
that  he  was  entitled  to  pay  £2  lOs.  per  house,  and  the  plaintiff 
also  admitted  receiving  that.  If  there  was  a  further  £1  lOs. 
for  each  house  due  it  was  a  curious  thing  that  nothing  could  be 
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produced  in  writing  in  reference  to  it  antil  alter  a  quarrel  which 
had  occurred.  Then  aoain,  it  was  suggested  that  the  plaintiff 
would  not  go  on  with  Uie  building  of  the  houaes  in  the  Wattis- 
field  Road  until  after  an  agreement  was  signed,  whereas,  as  a 
fact,  he  was  actually  doing  so  months  before.  It  was  clear  that 
£2  10s.  a  house  was  a  bonus,  las  he  was  already  paving  the  plain- 
tiff a  wage  which  should  have  entitled  him  to  look  after  his 
master's  interests.  The  £5  also  seemed  as  though  it  hiid  been 
paid  in  respect  of  the  plumbing  work,  and  these  facts,  in  oon- 
junction  with  everything  else,  1^  him  to  give  judgment  for  defen- 
dant on  the  claim,  with  costs. 
Judgment  accordingly. 


BOBBRTSON  V.   WIOGBBHAM. 

Wandsworth  County  Court — ^His  Honour  Judge  the  Hon. 
A.  Eassell. 

1906— December  9.]  V*  Estates  Oasette,"  December  8, 19061 

'Commiasion — Estate  agent — ^Instructions  to  collect  rent — 
Introduction  of  new  tenant — No  retainer  as  to  this. 

In  this  case  Mr.  James  Robertson,  an  auctioneer  and  estate 
agent,  of  20,  Broadway,  Tooting,  sued  Mr.  A.  Wijmerham,  com 
merchant,  of  Leicester  Place,  Stamford  Hill,  for  ^  5s.  commis- 
sion for  introducing  a  tenant  for  1,   Gasssiott  Road,    Tooting. 

Mr.  Nichols  appeared  for  the  plaintiff,  and  Mr.  Ames  for 
defendant. 

Plaintiff  stated  that  after  the  defendant  instructed  him  to 
obtain  the  rent  of  the  premises  in  question,  which  was  paid,  he 
advised  the  defendant  to  accept  a  new  tenant  whom  he  would 
send.  Defendant  agreed,  and  plaintiff  sent  a  prospective  tenant 
who  was  accepted  by  defendant.  The  new  tenant  was  to  pay  a 
rental  of  £45  per  annum,  an  increase  of  £5  a  year.  The  old 
tenant  of  the  premises,  who  was  canTing  on  a  coffee-house  busi- 
niess,  removed,  and  the  tenant  introduce  by  plaintiff  took  the 
place  and  opened  a  dairy  business.  Plaintiff  claimed  £2  5s. 
commission,  which  defendant  had  refused  to  pay. 

Mr.  Alfred  Camfleld,  the  late  tenant,  of  1,  Gassiott  Road,  said 
he  vacated  the  premises  in  favour  of  the  new  tenant. 

Mr.  Fredk.  Sanders  stated  thai  he  approached  plaintiff  with  a 
view  to  obtaining  suitable  business  premises.  Mr.  Robertson 
sent  him  with  Mr.  Camfield  to  Mr.  Wigs^erham,  who  accepted 
witness  as  tenant  of  1,  Gassiott  Road  in  the  place  of  Mr.  Gam- 
field. 

Defendant  denied  that  he  instructed  plaintiff  to  find  a  tenant  for 
the  premises.  He  simply  instructed  him  to  obtain  the  rent, 
but  the  late  tenant  paid  the  money.  Gamficld  had  a  lease  of  the 
premises  for  three  yean. 

The  Judge  did  not  see  any  reason  why  defendant  should  be 
called  upon  to  pay  the  commission,  and  gave  judgment  for  de- 
fendant, with  costs. 
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CUNDY  V.   LONDON   COUNTY   COUNCIL. 

Mr.  Alex.  R.  Stenning,  F.S.L,  F.R.LB.A.,  Sole  Arbitrator. 

1906  -Nov.  13,  Dec.]  ["  Estates  Gazette.**  Nov.  17,  Dec,  8. 1906. 

Compensation — Settlement    to    house    through    sewage 
works — Loss  of  water  from  well  in  garden. 

This  was  a  claim  by  the  Misses  Amelia  and  Allen  Candy  for 
damages  to  Wandsworth  House,  East  Hill,  Wandsworth,  caused  by 
the  execution  of  certain  works  for  the  London  Coanty  Council. 

Mr.  Tudor  Howell  appeared  for  the  claimants,  and  Mr.  Boydell 
Houghton  for  the  London  County  Council. 

Mr.  Howell  said  the  contractors,  to  obtain  tlieir  line  of  eewer, 
tunnelled  within  a  few  feet  of  a  deep  well  in  claimants'  garden, 
and  whilst  the  works  were  in  progress  the  side  of  the  well  fell 
into  the  sewer.  This  resulted  in  the  top  potrtion  of  the  well 
collapsing.  The  London  Countr  Council  were  asked  to  do  some- 
thing to  prevent  the  well  from  being  dangerous,  and  they  placed 
several  loads  of  gravel  in  the  well,  but  did  not  properly  fill  it. 
Subsequently  the  adjoining  gzoand  beean  to  subside,  causing  the 
wall  of  the  house  to  split,  also  the  garden  wall  to  give  and  other- 
wise seriously  damage  the  house.  The  water  in  the  well  was 
also  lost  to  the  claimants,  and  the  well,  if  it  was  determined 
not  to  again  use  it,  was  not  properly  filled  in,  so  that  the  sub- 
sidence would  be  continuous  and  more  damage  would  follow. 
Claimants  desired  the  well  re-instated,  counsel  pointing  out  that 
the  water  was  used  for  the  purposes  of  the  garaen,  and  it  might 
at  any  time  be  of  great  aavantage  for  laundry  purposes.  The 
total  claim  amounted  to  £581  4s.  5d. 

Mr.  Albert  Jelley,  builder,  gave  evidence  to  the  effect  that 
whilst  the  contractors  were  making  the  sewer  in  question  the 
water  suddenly  went  from  the  well,  and  he  discovered  that  a 
largje  hole  warn  in  existence  some  distance  down  the  well  leading 
to  the  sewer  which  the  County  OounciPs  contractors  were  making. 
The  claimants  left  their  interest  in  his  hands,  and  he  wrote  the- 
County  Council  on  the  subject.  Some  days  after  the  discovery  of 
the  hole  the  side  of  the  well  caved  in  in  consequence.  There  was, 
he  believed,  a  staging  in  the  well  at  a  depth  of  about  40ft.,  and 
this,  in  his  opinion,  held  up  some  of  the  fallen  material.  This 
was  in  November,  1905.  The  Council  sent  worlcmen  to  fill  in  the 
well,  but  they  only  shovelled  in  a  few  cart  loads  of  gravel.  The 
well  had  been  plumbed  to  the  depth  of  80ft.,  and  nothing  like 
enough  material  was  put  in  the  well  to  fill  it.  Witness  said 
subsequently  the  ground  began  to  subside  and  caused  cracks  in 
the  wall  of  the  house,  the  garden  wall  and  side  wall  of  the  steps, 
etc.  He  presented  a  detailed  estimate  of  the  work  necessary 
to  repair  the  premises,  including  underpinning,  etc.,  this 
amounting  to  just  over  £250.  The  well  should  either  be  properly 
fiUed  in  or  re-instated.  He  suggested  that  the  latter  work  should 
be  carried  out.  as  the  well  was  used  for  watering  the  garden  and 
other  purposes,  and  might  be  used  for  a  laundry,  and  this  would 
cost  £327  10s. 

Mr.  Herbert  A.  Pelly  spoke  to  the  danage  to  the  walls  of  the 
house,  etc.,  and  thought  the  builder's  estimate  reasonable. 
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Mr.  £.  A.  Gruning  gave  similar  evidence;  both  gentlemen  ac- 
cepting the  builder's  estimate.  They  had  not  made  detailed  esti- 
mates of  the  work  themselves,  only  referring  to  the  damage  to 
the   well,  etc. 

Mr.  Fredk.  Herbert  Towner,  in  the  employ  of  claimants,  said 
the  cracks,  etc.,  appeared  after  the  land  began  to  subside  in 
consequence   of  the   falling  in  of   the  well. 

For  the  County  Coundl,  Mr.  Howard  Martin  attributed  the 
injury  to  the  gaiaen  wall  to  pressure  of  earth  from  within,  and 
not  from  subsidence.  The  premises  altogether  were  old  and  built 
without  concrete  foundations,  and  there  had  been  previous  sub- 
sidence.    He  estimated  the  damage  at  £157  8s. 

Mr.  £mest  A.  Runtz  placed  the  full  amount  at  £177  8s.  6d., 
and  Mr.  A.  J.  Bolton  at  £174  16s. 

Messrs.  Jas.  Weeks,  C.  Hutton  and  H.  Palmer,  sanitary  officers 
of  the  County  Council,  said  with  regard  to  the  value  of  the  well 
no  authority  would  allow  it  to  be  used,  the  water  being  unfit  for 
drinking   purposes. 

Mr.  fiavison,  estimating  engineer  to  the  County  Council,  ex- 
plained how  the  well  could  1^  EUed  in  and  made  secure  at  a 
moderate  sum,  and 

Mr.  Ernest  John  Tilley,  well-sinker,  Wandsworth,  said  he  had 
-examined  the  well  and  surroundings.  He  was  willing  to  make 
a  well  adjoining  for  £67  10s.  going  to  a  depth  of  50ft.  To  fill  the 
remainder  of  tiie  existing  well  up  would  cost  about  £00. 

Cross-examined :  To  re-instate  the  well  the  whole  way  down 
would  cost  £112.  If  it  was  Gin.  brickwork,  then  he  would  have 
to  incxease  the  figure. 

The  Arbitrator  awarded  £212. 


OVERSEERS  OP  COEDFRANB  V.  TOPHAM,  JONBS  AND 
RAILTON. 

Neath  County  Sessions. 

1906~NoTember  23.]  r  Estates  Qazette,"  December  8. 1906. 

Bates — Summons  for  payment  of — ^Burrows — Occupation 
— ^Alleged  easement  only. 

In  this  oase  the  overseers  of  Coedfrane  appeared  against  Messrs. 
Topham,  Jones  and  Rail  ton,  contractors  for  the  new  dock  at  Swan, 
sea,  in  respect  of  rates  levied  on  the  Crumlin  Burrows,  of  which 
it  was  alleged  respondents  were  in  occupation.  When  the  oase 
was  heard  Messrs.  Topham,  Jones  and  Railton  contended  that 
they  were  not  in  actual  occupation  of  the  burrows,  but  only 
had  an  easement  over  them  for  the  purpose  of  getting  sand  to  be 
used  in  their  works. 

Mr.  Edward  Powell  represented  the  overseers,  and  Mr.  D.  J. 
Davies,  of  Swansea,  appeared  for  Messrs.  Topham,  Jones  and 
Railton.  It  was  stated  that  the  latter  had  abandoned  their  in- 
tention of  getting  a  special  case  stated  for  appeal,  and  Mr. 
Davies  said  they  now  intended  to  proceed  by  means  of  a  replevin 
.action. 

Mr.  Wm.  Lewis,  assistant  overseer,  gave  evidence. 
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Mr.  Davies  cro0»-examined  witness  as  to  why  a  claim  had 
been  miade  as^ainst  his  clients  for  the  isates  which  would  be 
due  for  the  half-year  ending  September,  thoagh  Mesan.  Topham, 
Jones  and  Railton  had  ceased  beneficial  occupation  of  the  pro- 
perty on  July  10,  and  it  was  admitted  that  no  rates  coald  be 
recovered  after  that  date. 

The  magistrates  ordered  payment  of  £444  14s.  2d. 


TIPTON  DISTRICT   COUNCIL  V.   PHELPS. 

Tipton  Police  Goort. 

1906— December  4.J  V*  Estates  Qazette."  December  8. 1906. 

Bates — Theatre — ^Building   closed — ^Liability  for  district 

rate. 

In  this  case  Douglas  Phelps,  lessee  of  the  Alhambra  Theatre, 
Dudley  Port,  Tipton,  was  summoned  for  non-payment  of  the- 
district   rate. 

Mr.  J.  H.  Stockdale  (Clerk)  appeared  for  the  District  Council, 
and  Mr.  Williams  (^Stourbridge)  represented  Mr.  Phelps.  Mr.  A^ 
T.  Hessey  proved  the  making  of  the  rate. 

Mr.  Stodcdale  pointed  out  that  there  was  £1  14s.  4d.  due^ 
from  Mr.  Phelps  in  respect  of  the  theatre,  which  he  understood 
had  been  deducted  as  representing  the  period  of  five  months^ 
during  which  the  theatre  was  closed  in  the  summer. 

Mr.  Williams  contended  that  as  the  theatre  was  closed,  all  the- 
fumiture  and  scenery  removed,  and  the  gas  cut  oft,  the  building- 
was  not  usable  as  a  theatre. 

Mr.  Stockdale  submitted  that  the  gas  was  cut  off  because  the- 
Gas  Committee  issued  a  distress  for  the  gas  account.  He  also- 
stated  that  a  public  meeting  was  held  in  the  building  on  Jane  11. 

The  Bench  issued  an  order  for  the  payment  of  the  rate  forth- 
with. 


WOOD   GREEN    URBAN    DISTRICT   COUNCIL    V.    JOSEPH. 

Court  of  Appeal — The  Master  of  the  Rolls  and  Lords 
Justices  Cozens-Hardy  and  Farwell. 

1906— December  5.]  r  Estates  Oazette,"  December  15, 1906. 

Public  Health — Drainage  Works — Cost  of — Public  Health 
Acts,  1875,  section  41,  Amendment  Act,  1890,  section 
19— Single  Private  Drain — Drain  or  Sewer. 

This  was  an  appeal  by  the  Council  from  a  judgment  of  a 
Divisional  Court  of  the  King's  Bench  Division,  composed  of 
the  Lord  Chief  Justice  and  Justices  Lawranoe  and  Ridley. 

Mr.  Macmorran,  K.C.,  and  Mr.  A.  F.  Jenkin  appeared  for  the 
appellants,  and  Mr.  Danckwerts,  K.C..  and  Mr.  Glen  represented 
the  respondent. 

The  appeal  arose  out  of  a  special  case  stated  by  the  Justices  of 
Middlesex  from  which  it  appeared  that  in  Mardi,  1904,  they  heazd 
and  determined  a  complaint  preferred  by  the  Council  against  Mr. 
Joseph  for  the  recovery  from  him,  as  owner  of  six  houses  in  a 
street  in  the  Councirs  district  called  Parkhurst  Road,  of  £49  16s» 
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and  interest,  which  the  Council  claimed  was  due  from  him  to  them 
ujider  section  41  of  the  Public  Health  Act,  1875,  and  section 
19  of  the  Public  Health  Acts  Amendment  Act,  1890,  in  respect 
of  drainage  works  executed  by  the  Council. 

Parkhurst  Road  runs  north  «nd  south,  and  on  the  east 
side  of  it  there  is  a  row  of  sixteen  houses,  numbered  consecu- 
tively 2  to  32,  even  numbers.  Mr.  Joseph  was  at  all  material 
times  the  owner  of  six  of  the  houses,  viz.,  18,  20,  22,  24,  26  and 
28,  the  remaining  houses  belonging  to  other  owners.  The  drain- 
age of  the  row  of  houses  was  conveyed  to  a  public  sewer  in  Mar- 
quis Road  by  means  of  the  following  system  of  pipes,  viz.,  the 
houses  were  drained  in  pairs,  and  each  pair  of  houses  i^as  drained 
by  a  separate  pipe  into  a  pipe  common  to  both  houses,  and  each 
of  such  common  pipes  discharj^ed  into  a  line  of  pipes  laid  in 
private  grounds  in  the  east  of  the  row  of  houses  and  parallel  to 
it.  The  draina^  ol  Mr.  Joseph's  houses  was  therefore  conveyed 
to  the  alleged  single  private  orain  first  by  pipes  which  were  not 
and  then  oj  pipes  which  were  common  to  each  pair  of  such 
houses,  and  the  County  Council  admitted  that  the  pipes  which 
were  common  to  each  pair  were  "sewers"  within  tne  meaning 
of  the  Public  Health  Acts,  and  that  as  the  houses  they  servea 
belonged  to  the  same  owner,  such  common  pipes  did  not  come 
within  the  operation  of  section  19  of  the  r^ublic  Health  Acts 
Amendment  Act,  1890.  On  October  29,  1902,  notice  was  sent 
to  the  Council  by  their  inspector  of  nuisances,  stating  that  a 
djuin  belonging  to  some  one  or  more  of  the  premises,  2  to  32, 
Parkhurst  Ro£^,  was  a  nuisance.  The  Council,  acting  upon 
the  report  of  their  inspector,  required  certain  work  to  be  done  to 
the  drains  separately  drainins  Mr.  Jose^^'s  houses,  and  he  did 
the  work,  the  Council  doing  the  necessary  work  to  put  the  com- 
mon pipes  into  repair  and  their  cost  they  defrayed.  On  Febru- 
ary 11,  1903,  the  Council  gave  notice  to  the  owners  of  the  houses 
in  the  row  to  do  certain  specified  works  to  the  alleged  sin^e 
private  drain  so  as  to  put  it  into  proper  repair,  and  the  notice 
not  being  complied  with,  the  Council' did  tlio  work  and  appor- 
tioned the  cost  between  the  owners,  the  sum  apportioned  on  Mr. 
Joseph  being  £49  16s.  Before  the  Justices  it  was  contended  on 
behalf  of  Mr.  Joseph  that  as  th«  Council's  proceedings  in  the 
present  case  were  based  on  a  notice  from  their  own  inspector, 
the  requirements  of  section  41  of  the  Public  Health  Act,  1875, 
had  not  been  complied  with,  and  that,  therefore*  Mr.  Joseph 
was  not  liable,  but  this  point  the  Justices  decided  in  favour  of 
the  Council.  It  was  further  contended  for  Mr.  Joseph  that  the 
alleged  single  private  drain  was  not  a  "single  private  drain*' 
within  section  19  of  the  Public  Health  Acts  Amendment  Act, 
1890,  and  that  even  if  it  were  a  single  private  drain  within 
that  section  was  a  drain,  as  drainage  was  discharged  into  it  by 
means  of  a  series  of  pipes,  which  were  admitted  by  the -Council 
to  be  for  part  of  their  length  "  sewers  '*  within  the  meaning  of 
the  Public  Health  Acts,  Mr.  Joseph's  houses  were  not  connected 
with  the  public  sewer  in  Marquis  Road  by  such  single  private 
diain.  It  was  argued  that  as  in  tlra  present  case  there  were 
lengths  of  admitted  sewer  between  the  alleged  single  private  drain 
and  the  house  drains,  Mr.  Josei^'s  houses  were  not  "connected 
with  a  public  sewor  by"  the  alleged  single  private  drain.     At 
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the  hearing  the  Justices  were  of  opinion  that  had  it  not  been 
for  the  intervention  of  the  common  pipes  the  Council  would 
have  been  entitled  to  their  judgment,  but  the  common  pipes  being 
"sewers  "  repairable  solely  by  the  Council  and  intervening  between 
Mr.  Joseph's  house  drains  and  the  alleged  single  private  drain, 
they  could  not  agree,  and  they  accordingly  dismissed  the  com- 
pkint.  Upon  an  appeal  the  Divisional  Court  affirmed  the  de- 
cision of  the  Justices. 

The  Court  dismissed   the    appeal,  with   costs. 


THE  GKEAT  EASTERN  BAILWAY  V.  THE  LONDON  COUNTY 

COUNCIL. 

King's  Bench  Division — Mr.  Justice  Kennedy. 

1906-December  12.]  V*  Estates  Gazette,"  December  15, 1906. 

Compensation — Injurious  affection  to  property  of  railway 
company  by  street  improvements— Question  as  to  right 
to  compensation — London  County  Council  Improve- 
ment Act,  1897. 

This  matter  came  before  his  Lordship  in  the  form  of  a  special 
case. 

His  Lofrdship  said  the  question  raised  was  whether  the  railway 
company  was  legally  entitled  to  compensation  for  damage  which 
had  been  done  to  a  portion  of  their  premises  on  the  western 
side  of  Little  Prescot  Street,  in  consequence  of  the  execution 
by  the  Council  of  works  authorised  by  the  London  County 
Council  Improvement  Act,  1897.  The  construction  of  the  new 
street  deprived  the  company  of  the  use  of  their  warehouse  to 
a  large  extent.  The  Council  said  that  tihe  company's  claim  was 
not  assessable,  but  his  Lordship  was  of  opinion  that  these  objec- 
tions could  not  prevail,  and  the  case  failed  on  a  point  of  law. 
The  Arbitrator  would  be  justified  in  his  finding  that  the  Council 
stopped  up  part  of  the  street.  In  his  opinion  the  contentions 
of  the  Council  that  the  railway  company  were  prevented  from 
suing  for  compensation  failed,  and  the  oompsny  were  entitled 
to  compensation  under  this  head  for  injurious  affection  to  the 
warehouse  premises.  This  amount  had  been  T>ut  by  the  Arbitra- 
tor at  £5,869,  and  he  declared  that  the  railway  company  were 
entitled  to  that  amount. 


GERMAN   V.    MANNERS. 

King's  Bench  Division — Mr.  Justice  Channell. 

1906-D6cember  &]  [**  Estates  Gazette,"  December  15^  1906. 

Commission  —  Claim  by  vendor  against  purchaser  to 
recover  commission  paid — Liability  of  purchaser  to  pay 
ccmmission. 

This  w«fl  an  action  to  recover  the  sum  of  £6B  78.  6d.  In  July, 
1G05,  plaintiff  was  the  freeholder  of  the  Marsh  House  Estate, 
North  Molton,  Devonshire.  The  defendant  was  anxious  to  take 
the   estate  as   tenant,  and  had    accordingly   communicated  with 
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■tlie  plaintiff's  agents,  Messrs.  WiLson,  Son  and  Coombe,  of  £x6ter, 
4Uid  ultimately  took  the  property,  with  an  option  to  purchase  for 
£3,250.  EventOBrlly  the  sale  went  through,  Mr.  Dobbs,  an  estate 
4unent,  of  North  Molton,  acting  lor  the  defendant.  In  April  the 
plaintiff  received  an  account  for  £65  odd  from  Messrs.  Wilson, 
Son  and  Ck>ombe  as  their  commission,  giving  plaintiff  credit 
for  a  certain  amount  of  commission  paid  on  the  letting.  Plain- 
tiff communicated  with  Mr.  Dobbs,  and  defendant  wrote  to  Mr. 
Dobbs :  "  I  shall  be  obliged  if  you  will  write  Mr.  German  to 
refer  Messrs.  Wilson,  Son  and  Coombe  to  me  in  any  matter 
relating  to  the  Marsh  Efetate."  When,  however,  pLaintiff  sought 
to  obtain  parformance  of  the  a^^reement  defenaant  repudiated 
4uiy  li«bility  to  pay  Messrs.  Wilson,  and  he  now  sought  to 
recover  the   commission    from   the    defendant. 

Defendant's  defence  was  that  he  was  discharged  from  any 
liability^  he  having  been  relieved  of  any  further  payments  to 
Messrs.  Wilson  on  and  after  they  let  the  property. 

His  Lordship  said  in  his  opinion  the  introduction  by  Messrs. 
Wilson  led  to  the  sale  of  the  property,  and  therefore  they  had 
a  good  daim,  and  the  defendant  was  the  person  to  pay  that 
•commission.     Judgment  for  the  plaintiff  for  the  amount  claimed. 

MAY  V,   STUBBS. 

Bishop's   Waltham   County   Court — His  Honour  Judge 

Gye. 

1906-Decem1)er  7.]  r  Estates  Gazette,"  December  15, 190& 

Auction — Sale  of  horse  —  No  warranty  —  Removal  of 
animal  by  purchaser  before  payment  —  Subsequent 
repudiation  of  purchase  and  return  of  horse — Ke-sale — 
Liability  of  auctioneer  to  owner  of  horse. 

The  plaintiffy  a  carter  and  carrier  at  Hambledon,  sued  Mr. 
Frank  Stubbs,  auctioneer,  of  Bank  Street,  Bishop's  Waltham, 
to  recover  £7  143.  6d.  (less  commission),  the  price  of  a  horse 
belonging  to  the  plaintiff  and  sold  by  auction. 

Mr.  Pollock,  for  the  plaintiff,  said  that  on  September  20, 
1906,  plaintiff  sent  a  horse  to  Mr.  Stubbs'  sale  at  Wickham  to 
be  sold  by  auction.  With  the  horse  he  sent  a  letter  with  in- 
rstructions,  stating  that  the  animal  was  straight  from  hard  work, 
but  not  i^iving  any  warranty.  A  reserve  of  £8  was  placed  upon 
it,  but  in  the  sale  it  only  fetched  7^  G^uineas,  and  it  was  sold  to 
Mr.  Duke,  miller,  of  Bishop's  Waltham.  He  did  not  pay 
for  the  horse,  however,  but  was  allowed  to  take  it  away.  A  day 
•or  two  afterwards  the  purchaser  wrote  statincr  that  he  would  not 
keep  the  horse,  and  that  he  did  not  mean  to  pay  for  it.  The 
horse  wae  put  up  again  under  these  conditions,  which  meant  that 
it  had  no  character  at  all,  and  it  was  sold  at  a  much  less  figure. 

In  answer  to  Mr.  Stubbs,  plaintiff  said  he  considered  that  the 
horse  being  dri\en  in  a  carrier's  van  every  day  was  hard  work. 
The  horse  was  sold  as  a  quiet  horse,  and  the  purchaser  had  no 
right  to  return  it. 

Mr.  Stubbs  said  he  was  a  disinterested  party.  He  was  willing 
to  pay  plaintiff  if  he  oould  get  the  money. 
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I'he  Jud^ :  1  know  that  to  let  animals  go  before  they  are  paid 
for  is  commonly  done,  but  the  ziflk  of  so  doiiig  has  to  be  taken 
by  the  auctioneer.     It  cannot  be  put  on  the  owner  of  the  lot. 

Mr.  St  abbs  said  that  the  conditions  under  wliioh  the  horse  was. 
sold  were  the  ordinary  ones  used  at  such  sales.  These  ks  pro- 
duced. 

The  Judge  (after  perusal):  This  is  one  of  the  conditions: 
"Twenty-five  per  cent,  if  required,  and  the  balance  before  re- 
moval." It  is  quite  clear,  wh&tever  may  have  been  your  possibly 
very  admirable  mctives,  you  went  straight  clean  against  your 
own  conditions. 

Mr.  Stubbe  asked  for  his  witness  to  be  heard.  The  whole  thing, 
turned  on  the  fact  that  Mr.  Duke  found  the  animal  worthless. 
It  refused  to  draw,  and  it  even  lay  down. 

Mr.  Duke  said  he  and  his  man  tried  the  horse  on  the  morning, 
in  an  empty  van,  and  it  would  not  draw  at  aiU.  They  got  it  up, 
put  it  in  a^ain,  and  then  pushed  the  wheels,  All  the  time  they 
pushed  the  van  it  would  go,  but  directly  they  stopped  pushing 
it  refused.  They  tried  it  in  double  harness,  but  could  not  do- 
anything  with  it.  Two  days  afterwards  another  trial  ended  in 
similar  disaster. 

This  evidence  was  corroborated  by  the  drayman. 

The  Judge  said  Mr.  Stubbs  was  in  this  position — =he  had  no> 
protective  clause,  in  case  the  horse  did  not  agree  with  the 
representation,  that  it  must  be  returned  in  forty-eight  hours. 
One  of  his  terms  was  that  the  whole  of  the  lots  were  a>t  the  risk 
and  expense  of  the  purchaser  on  the  fall  of  the  hammer,  and 
must  be  taken  with  all  faults  and  errors  of  description.  A  pur- 
chaser was  bound  to  take  a  horse  sold  under  those  conditions, 
and  if  he  waa  not  pleased  he  must  recover  the  money  from  the* 
seller. 

The  Judge :  You  may  have  a  right  to  recover  from  Mr.  Duke,, 
but  you  must  pay  the  plaintiff. 

Judgment  for  plaintiff,    with  costs. 


COALVILLE   URBAN   COUNCIL  V.   JOHNSON. 

Coalville  Justices. 

1906— November  23.]  V  Estates  Qazette,"  December  15, 1906. 

Highway  —  Alleged  obstruction  of  footpath  —  Claim  of 
right  to  hold  market  —  Ousted  of  jurisdiction  of 
magistrates. 

In  this  case  Mr.   Benj.  Johnson,  auctioneer,  of  Coalville,  was; 
summoned  for  obstructing  the  footpath  in  front  of  his  property. 

Evidence  of  the  obstruction  was  given  and  the  defendajit  set 
up  a  claim  to  the  ownership  of  a  portion  of  t^ie  path.  Mr^ 
L.  Baldwin,  surveyor  to  the  Urban  Council  was  also  called. 

Mr.  Thos.  Ignatius  McCarthy,  surveyor  and  architect,  of 
Coalville,  stated  that  he  had  at  the  request  of  Mr.  Johnson, 
surveyed  the  property  and  made  plans  for  the  inspection  of  the- 
magistrates.  He  did  not  consider  that  Mr.  Johnson's  property 
constituted  the  building  line.  It  was  in  a  line  with  the  property 
built  previously,    that  occupied  by   Mr.  Jones,  lower  down    the> 
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street.  There  was  no  line  to  show  the  extent  of  defendant's  private^ 
property.  By  the  act  of  flagging  in  front  of  the  property^  witness- 
did  not  consider  that  that  was  «  dedication  of  the  whole  of  the 
path  to  the  public.  Mr.  Johnson  paid  for  the  whole  of  the 
paving  Jiimself.  The  road  was  34ft.  4in.  wide  in  front  of  the 
property,   the  path  being  10ft.  Sin. 

In  addition  to  the  plans  pat  in  by  Mt.  McCarthy,  Mr.  John- 
son also  produced  a  plan  and  deed  relating  to  the  sale  of  the 
land  from  the  Snibstone  Colliery  Co.  to  the  late  Mr.  James- 
Gutteridge,  And  quoted  the  case  of  "Hitohman  v.  Watts,"  con- 
tending that  he  had  a  right  to  hold  a  market  there.  The  case- 
occurred  on  a  market  day. 

The  Bench,  in  view  of  a  bona  fide  question  of  title  having  been 
raised,  considered  their  jurisdiction  was  ousted.  The  case,  there- 
fore, was  dismissed. 


V.    SUTCLIFFK. 


Accrington  Justices. 

1906— December  12.]  r  Estaten  Gazette,"  December  15, 1906. 

Auction  sale — Shop  Hours  Act,   1904 — Sale  by  auction 

after  closing  hour — Protection  of  shopkeeper  holding 

auctioneer's  licence. 

This  was  a  decision  on  a  point  of  law  raised  under  the 
Shop  Hours  Act,  1904.  Frederi<^  Wuliam  Sutcliffe;  of  Hasling- 
den,  occupied  shops  in  several  Bast  Lancashire  towns  in  whi<3i 
he  conducted  sales  by  aruction  of  boots  and  shoes  on  certain 
days,  the  shops  bein^;  cpen  for  the  sale  of  t^ocds  over  the  counter 
oa  other  days.  He  was  summoned  for  selling  by  auction  bool3 
from  his  premises  an  hour  after  tbe  proscribed  time  for  closing 
boot  and  shoe  shops  in  Accrington.  The  magistrates  dismissed 
the  case,  stating  that  the  fact  that  the  defendant  held  on  auction- 
eer's licence  entitled  him  to  sell  goods  by  auction  in  his  shop 
after  the  closing  hours  for  ordinary  shopkeepers. 


STEVENS   V.   MIDDLESEX    COUNTY    COUNCIL. 

Mr.  Alfred  Virgoe  Buckland,  F.S.I.,  Arbitrator. 

1906— Nov.,  Dec.]  ["  Estates  Gazette,"  Nov.  10.  Dec.  15..  1906. 

Compensation — Forecourt — Part  of,  taken  for  street  im- 
provement— Depreciation — Damage  to  trade. 

This  was  a  claim  by  Mr.  E.  Stevens,  of  the  Oxford  !Fasnn 
Dairy,  High  Boad,  Willesden,  against  the  Middlesex  County 
Ck)anoil  for  nearly  £1,000  for  compensation  and  damages  to  trade 
in  oonseqaence  of  (he  County  Council  taking  928  square  feet 
from  the  forecourt  of  his  premises  in  the  High  Road,  Willesden. 

Mr.  Hutchinson  and  Mr.  Palmer  appear^  for  the  claimant, 
and  the  Middlesex  County  Council  were  represented  by  Mr. 
Harper. 
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The  claimant  spoke  as  to  the  damage  which  wcmld  be  done 
his  business  by  the  Coiuicirs  proposals.  The  lowering  of  the 
forecourt  Would  necessitate  the  underpinning  of  his  house,  luid 
the  shop  premises  would  have  to  be  closed  for  three  months.  He 
estimated  his  loss  in  this  respect  alone  at  £5  per  week. 

Mr.  W.  G.  Kimpton,  for  claimant,  presented  the  following 
valuation  :  — 

928  sqnare   feet  of  land  to  be  taken,  at   £15  per 

annum,  16i  years'  purchase £246 

10  per  cent,  for  compulsory  sale    24 

£269   0   0 

tJnderpinning  house     511   7  liO 


Loss  of  trade  and  shop  trade  £5  per  week,  13  weeks,  £66, 
add  to  that  Keneral  loss,  £52  per  annum,  at  li  years' 
purchase,  £78     143    0   0 


Remoyal  during  execution  of  works    8  0  0 

Expeaie  of  taking  another  house,  three  months,  at  2Ss. 

per  week 16  5  0 

Loss   and   inconyenieooe      60  0  0 


Total      £997  12    2 

In  reply  to  Mr.  Harper,  witness  said  he  was  not  sware  that 
land  could  be  obtained  Adjoining  at  l^d.  per  foot.  He  valued 
the  front  land  for  the  purposes  of  the  claimant  at  a  little  over 
4d.  per  foot  super.  He  did  not  know  how  much  that  worked 
out  per  acre,  and  declined  to  go  into  a  general  question  of  that 
kind. 

Mr.  A.  Blackford  took  the 

Depreciation  on  the   premises,  at  £20  per  annum.  16S 

years'   purchase      £326  0  0 

Ten   per   cent,   compulsory    sale      32  0  0 

Builder's   estimate  zor   underpinning       511  0  0 

Trade  loss     143  0  0 

Inconvenience  of  removal,  etc 42  0  0 


Total £1,054    0    0 

Mr.  Alex.  McBain,  builder,  estimated  the  cost  of  underpinning 
ths  premises  at  £511. 

Mr.  Harper  addressed  the  Umpire  at  length  for  the  County 
Council,  contending  that  underpinning  was  unnecessary,  and 
that  the  claim  was  an  excessive  one. 

He  called  Mr.  J.  J.  Done,  who  estimated  as  follows :  — 

liand,  928  anp^^r.  f^^t.  Ipka  602,  which  could  not  be  used 
in   case  of  building,  326ft.  at  lid.,  £2  Os.  9d.  ground 

rent.  20   years'  purchase     £40  15    0 

10  per  cent,  compulsory  sale     4    16 

Ctooeral  inoonvenien'»e     50   0   0 

Cost  of  small  retaining  wall     40    8    6 


Total      £135    5   0 

Mr.  Percy  Timbers  figures  were  £187  12s.  ;  and  Mr.  C.  Oven- 
den's  total  was  £148. 

Mr.  H.  T.  Wakelam,  M.Inst.C.E.,  also  gave  evidence  as  to  the 
works  which  would  be  carried  out,  and  said  it  would  not  be 
necessary  to  underpin  the  premises 

Mr.  Hayley  Mason  acted  ae  expert  adviser  for  the  Coun^ 
Council. 

The  Arbitrator  awarded  £358. 
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BAST  LONDON    RAILWAY    JOINT    COM^MITTBE   V.   DBPTFORI> 

AND  BERMONDSBY  METROPOLITAN  BOROUGHS   ASSESSMENT 

COMMITTEE. 

Clerkenwell  Quarter  Sessions. 

1906-December,  7.]  C"  Estates  Gazette,"  December  15,  1906. 

Rating — Assessment — Railway  line  and  works. 

This  was  an  appeal  by  the  East  London  Railwaj^  Joint  Com- 
mittee against  the  assessment  of  their  line  of  railway  and  works- 
by  the  Deptford  and  Bermondsey  Metropolitan  Boroughs  Assess- 
ment Committees. 

Sir  R.  Littler,  K.C.,  and  Mr.  Reader  Harris,  K.C.,  repre- 
sented the  Joint  Committee ;  Mr.  Balfour  Browne,  K.C.,  and  Mr^ 
Walter  R^de  appeared  for  the  Greenwich  Assessment  Commit- 
tee;  Mr.  Horace  Avory,  K.C.,  and  Mr.  Harper  for  Bermondsey; 
Mr.  R.  A.  McCall.  K.C.,  and  Mr.  Jenkins  for  Bethnal  Green. 

Sir  R.  Littler,  K.C.,  referred  to  the  lines  authorised  under  the 
Act  of  1865,  in  connection  with  the  East  London  Railway,  for 
a  junction  at  Shoreditch  with  the  G.E.R.  ;  a  junction  to  Old 
Kent  Road  on  the  South  London  line ;  up  and  down  lines  with 
the  L.B.  and  S.C.R.  junction ;  and  up  and  down  lines  with 
the  S.E.  system.  The  Brighton  Company  undertook  the  working 
of  the  line  until  »  later  arrangement,  receiving  53  per  cent,  of 
the  gross  takings  by  way  of  supeiintendenoe  and  expenses.  In 
1879  an  Act  of  Parliament  was  passed  for  junction  with  the 
inner  circle  of  the  Metropolitan  and  District  Railways.  In  1880 
Sir  E.  Watkin,  chairman  of  the  East  London  Railway  Company, 
conceived  the  idei-  of  the  Brighton,  Metropolitan  and  District, 
Chatham,  South -Eastern  and  Great  Eastern  lines  being  joined  to 
develop  the  great  traffic  which  might  be  expected.  This  culmi- 
nated in  the  Act  of  1882,  whereby  the  lessees  were  to  be  liable 
to  pay  a  rent  of  £30,000,  ajid  in  addition  an  increased  rent  on 
certain  gross  receipts.  The  companies  were  not  allowed  to  make 
any  profit,  and  it  was  believed  that  the  working  expenses  would 
not  be  more  than  44  per  cent.,  which  at  that  time  was  the 
average  of  the  whole  Brighton  line.  Turning  to  the  result  of 
the  working  of  this  line,  counsel  showed  that  the  receipts  had 
steadily  increased  up  to  1904,  whilst  the  working  expenses  had 
gone  up  much  faster.  Although  the  East  London  Company  had 
in  the  lease  a  remedy  against  the  companies  if  the  working  ex- 
penses were  more  than  44  per  cent.,  the  joint  companies  had  no 
remedy  against  the  former.  The  result  of  that  was  from  year 
to  year  sums  had  to  be  made  up  by  the  companies.  No  tenant 
would,  under  these  circumstances,  take  the  line  if  bound  by 
terms  of  this  lease.  Instead  of  44  per  cent.,  tiie  working  ex- 
penses were  77  per  cent,  in  1899.  98  per  cent,  in  1901,  and  last 
year  92  per  cent.  The  rent  was  absolutely  no  criterion  whatever, 
and  was  little  test  of  the  value  to  the  tenant.  The  six  companies 
felt  they  were  suffering  from  a  great  and  serious  hardship  in 
being  rated  at  the  large  sums  suggested.  Counsel  then  went  on 
to  argue  against  competitive  value,  and  contributory  or  extrinsic 
value  being  taken  into  account,  and  said  Sir  Philip  Rose  would 
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state  how  the  44  per  cent,  came  about  and  other  represeiatatives 
of  each  of  the  companies  would  be  called.  The  ca«e  of  "Great 
Western  Railway  Co.  v.  Churchwardens  of  Ilminster"  and 
several  recent  cases  were  then  quoted  and  commented  upon. 

With  regard  to  Bethnal  Green,  an  agreement  was  come  to  with 
Mr.  McCall,  K.C.  The  gross  at  first  was  £750  and  the  rateable 
£340  on  the  assumption  that  the  receipts  were  £1,958.  In  Feb- 
ruary, 1906,  the  appellants  deposited  an  amended  case  in  which 
they  stated  the  receipts  were  £825  only.  The  Assessment  Com- 
mittee then  decided  to  re-instate  the  old  assessment  of  £200 
rateable  value  and  the  compromise  now  was  a  reduction  to  £12 
rateable  value  on  that  line  and  £188  rateable  on  Shoreditch  sta- 
tion, each  party  to  pay  their  own  coste. 

Numerous  witnesses  were  called  for  the  joint  companies  to 
speak  as  to  the  respective  tables  of  accounts,  etCw,  showing  the 
•cost  of  working  their  trafiic  over  the  line.  These  included  Sir 
Philip  Rose,  L.B.  and  S.C.R..  Mr.  John  Francis  S.  Goodhay, 
general  manager  G.KR.,  Mr.  Vincent  Hill,  general  manager  of 
the  S.E.  and  Chatham  Railway,  Mr.  A.  C.  Ellis,  generM  manager 
of  the  Metropolitan  Railway,  and  Sir  Geo.  S.  Gibbs,  chairman 
of  the  Metropolitan  Railway. 

Mr.  Arthur  Lyon  Ryde  presented  the  following  valuation,  which 
he  intimated  was  baeed  entirely  upon  the  intrinsic  value  of  the 
line,  extrinsic  value  being  excluded:  — 


VALXTATION    OF    WHOLE    IJNE. 

Oroea  recelirts:— 

For  year  ending  December  31.  1904.  pawenger    £41,179 

Ooods     13,481 

£54.660 

Working  expeotfes:— 

Ix>comotive    carriage,    304,341   passenger   train    mile- 
age, says  Is.  3d.,  equals    £19,021 

MiBoellaneouB     13,749 

OoTemment  duty     114 


Ratos    and   taxes,  Bb.  7d.   in   pound  on   aBBessment, 

"W     373 

£33,367 

Net  rent  due  to  line  and  stations     21,403 

OrosB  esttznated   rental    of  Btations,   rates  thereon.  4  per 
oeot.   on   £54,660      2.186 

£19,217 
•Occnpiers'  share  (tenants'  capital  100  per  cent,  srross 
receipts):— 

interest.   6  per  oent.  on  £64,660     £2,733 

Trade  profit.  10  per  oent.  on  £54  660    5,466 

Bisks  and  caeualties  2|  per  cent,  on  £54,660    1.366 

£9.668 

Gross  estimated  rental  of   line     £9,668 

Statutable  dednctionB.  maintenance  and   renewals  of  way      8,784 

Rateable  val-ie  of  line      £e68 

£868  eqaalB  1.59   per  cent,  of  gross  receipts. 

8t    Panrs.   Detptford,   1.59  per   cent,    on   £13,360      '     £212 

Bt.  Mary's   Rotherhithe.  1.59  per  oent.   w  £17,491      278 

"St.  Maitthew's.    Bethnal   Oreen.   1.59  per  cent,   on   £825      13 
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Mr.  Douglas  Young  valued  the  line  a«  follows:  — 

Gross   earniugrt £54,659 

Working  expo<Q«e4  33,231 

£21,^ 
Less  rates  and  taxM^  at  88.  7d.  on  rateable  value  of  £1,042        448 

Net  earnings  of  line  and  stations     £20,980 

Lees  for  stations,  plus  rates  oa  ttie  same,  4  per  eent.  on 
gross  receipts.  £64659    - 2,186 

Net  earnings  of  line  elone     £18,794 

Occupiers'  Share. 
Capital  taken  as  equal  to  gross  recedpte    9.565 

Gross  value  of  line     „ £9.229 

Statutable  deduction  for  maintenance     8,187 

Itateable  value    il.042 

Parish  of  St.  Mary,  Botherhithe. 

Gross    earnings   in   the   parish      £17,491 

"Working  expenses      10,309 

£7.182 
Bates  and  taxes  at  9s.  4d.  in   the  £  on  £642     300 

£6,882 
Less  rateable  value  of  stations,  plus  rates  thereon,  4  per 
cent,  of  gross  reoeipts,  £17,491     700 

Net  receipts  due  to  line  alone      £6,182 

Occupiers'  Share. 
17i   per   cent,   on   £17,491       3,060 

<}ross  annual  value     £3,122 

Statutable  deduction   for  maintenance.   100,815   train    milen 
at    £6.0246      2,480 

Bateable  value     £642 

The  Botherhithe  and  Deptford   Stations  situated  in  this  Parish 

£400  rateable. 

Parish  of  St.  Paul.  Deptford. 

Groee  earnings  in  parish     £13,348 

Working  expenses     8,713 

£4.635 
Lees  rates  and  taxes  on  rateable  value  of  nil     ntl 

I^ess  for  stations,  plus  rates  on   the  same,  4  per  cent,  on 
gross  receipts  in  parish.  £13,348     534 

Net  earnings  of  Una   alone  in  parish £4,101 

Occupiers'  Shore. 
m  per  cent,  on  tenant's  capital,  taken  as  equal  to  gross 
receipts  in   parish     2,334 

Gross  value  of  line  in  parish    £1.767 

Statutable  deduction   for  maintenance.   92,069  train   miles, 
at   £.0246     - 2.264 

Bateable  value    nil 

Mr.  Geo.  Sneath,  chartered  aooonntant,  also  gave  evidence  as 
to  the  accounts  of  the  company. 

After  hearing  counsel  for  the  various  parties,  the  Chairman 
said  this  case  had  been  before  them  on  several  occasions  pre- 
viously, and  on  the  laet  occasion,  in  1001.  fhey  took  time  to 
consider  it  and  gave  written  judgment.  There  they  went  into  the 
whole  history  of  the  arrangement  under  which  these  railway 
-companies  were  working  this  line.  They  also  stated  in  that 
judgment  their  opinion  of  the  case  quoted  befoT^  them.    Hiere 
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was  nothing  new  before  them  now,  except  these  two  cases  of  the 
Great  Central  Railway  and  the  L.  and  N.W.  Railway  and 
Ampthill.  Under  these  circumstances  they  did  not  see  any 
reason  to  alter  their  determination  as  to  the  proper  amount  that 
had  been  fixed  on  two  or  more  occasions  by  tlie  Court.  They 
were  of  opinion  that  the  figures  of  the  last  quinquennial  valua- 
tion in  ihe  two  parishes  under  consideration  should  stand,  and 
they  had  arrived  at  this  decision  on  the  full  considera'tion  of 
the  figures  before  them  without  taking  into  account  the  fact  that 
£30,000  had  been  fixed  by  statute  to  be  paid  for  the  accom- 
modation acq^uired  by  the  parties  interested  m  the  line,  and  they 
were  of  opinion  that  in  arriving  at  what  a  hypothetical  tenant 
would  give  they  were  not  bound  in  any  way  by  the  two  cases 
referred  to  by  Sir  Ralph  Littler.  They  did  not  oonfiider  there- 
was  in  them  any  point  of  law  on  which  they  could  state  a  case,  for 
they  had  neither  included  nor  excluded  anything  which  by  law 
ought  to  have  been  included  or  excluded.  There  being  only  the 
question  of  fact,  namely,  what  in  their  opinion  a  hypothetical 
tenant  would  grive  to  place  himself  in  possession  of  this  com- 
pany they  could  not  see  that  there  was  any  jwint  for  the  deter- 
mination of  the  Court  above,  the  only  question  being  whether 
the  assessment  was  excessive  or  not,  and  the^r  were  of  opinion 
that  it  was  not.     They  dismissed  the  appeal,  with  costs. 

Mr.  W.  Harold  Eve  and  Mr.  D.  Dinwiddy  were  retained  for  the- 
Bethnal  Green  Committee. 


STIRCHLET  OVERSEERS  V.   MARCH. 

Wellington  Trustees. 

1906— December  3.]  [**  Estates  Gazette,"  December  15, 1908. 

Bates — Summons  for — Owner  of  ironworks — Beneficial 
occupation — Property  not  run  as  ironworks. 

In  this  case  the  Stirchley  overseers  sammoned  Thomas  March 
for  non-payment  of  poor  rate  alleged  to  be  due  in  connection 
with  certain  property  formerly  known  as  Stirchley  Ironworks, 
defendant's  contention  beint;  that  he  was  not  liable  for  the  rate, 
and  that  he  had  previously  protested  against  it. 

Mr.  H.  Revell  Phillips  appeared  for  claimants,  and  defen- 
dant conducted"  his  own  case. 

Mr.  Phillips  explained  that  defendant  purchased  what  were 
formerly  known  as  Stirchley  Old  Ironworks,  toother  with  the 
cinder  hill  which  adjoined  them,  and  which  were  rateable  to  the 
parish  of  Stirchley.  Defendant  refused  to  pay  the  rate  on  the 
ground  that,  although  he  was  the  owner  of  the  works,  inasmuch 
as  he  waa  not  running  them  as  ironworks  he  waa  not  liable  for 
the  rate.  Defendant,  however,  had  a  caretaker  there,  who  was 
in  receipt  of  wa^oes  from  defendant ;  certain  goods  were  there, 
which  proved  defendant's  occupation,  and  as  cinders  were  con- 
stantly being  taken  away,  that  showed  defendant's  beneficial 
occupation  of  the  property.  All  these  things  clearly  made  him 
liable  for  the  rate  for  which  the  claim  had  been  made. 

Assistant-Overseer  Bailey  bore  out  Mr.  Phillip's  statements. 
Defendant  was  summoned  for  a  previous  rate,  and  that  had  been 
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paid  hy  him.  It  was  true  that  cinders  were  being  removed  by 
the  Lilteshall  Company  and  others;  but  they  were  not  on  the 
books  as  occupiers.     The  rate  book  was  correctly  made  out. 

For  the  defence,  Mr.  Marsh  said  his  contention  was  that  the 
Lilleehall  Company  ought  to  be  rated  instead  of  himself.  He 
did  not  ^t  a  farthing  from  the  place,  and  he  failed  to  see  how 
he  could  be  in  beneficial  occupation.  The  Lilleshall  Company 
bought  the  cinder,  and  they  ought  to  be  rated  for  it.  They  were 
not  payinp  rents  or  royalties.  He  appealed  to  the  Assessment 
Committee,  and  thought  it  had  been  allowed 

The   Bench  mode  an  order  for   payment. 


EX    PARTE    HAIIMAN. 

Mark  Cross  Justices. 

1906— December  11.]  [**  Ei»tote»  Gnzette/'  December  22, 19(H'. 

Water  supply — Refusal  of  water  certificate  by  local 
authority — Order  for  occupation  of  houses  notwithstand- 
ing refusal — Available  supply  within  reasonable  distance 
—  Public  Health  Act,  1878,  s.  6. 

This  was  an  application  by  Mr.  J.  Harman,  sen.,  for  an  order 
permitting  the  occupation  of  two  cottages  at  Rotherfield,  for 
which  water  certificates  had  been  refused  by  the  Uckfield  Rural 
District  Council. 

Mr.  R.  y«u£han  Gower,  solicitor,  of  Tunbrid^e  Wells,  repre- 
s?nte<l  the  applicant,  and  Mr.  Barrington,  barrister,  instructed 
by  Mr.  F.  Holman  Salt,  of  Lewes,  appeared  for  the  respondents. 

Mr.  Vaiighan  Gower  explained  that  the  application  was  made 
under  section  6  of  the  Puolic  Health  Act  of  1878.  which  gave  the 
magistrates  the  power  to  grant  an  order  for  the  occupation  of 
a  house,  notwithstanding  the  refusal  of  the  local  authority.  In 
the  section  it  said  an  available  supply  of  water  must  be  pro- 
vided within  a  reasonable  distance  of  the  house,  and  that  it  must 
be  sufficient  for  the  consumption  and  use  for  domestic  purposes 
of  the  inmates.  When  the  houses  were  finished,  the  water  supply 
was  obtained  from  the  standpipe  in  the  outbuildings.  Tliis  pipe 
was  12ft.  or  13ft.  from  the  back  doors  as  the  crow  flew,  or  28ft. 
round  the  pathway.  When  the  cottages  were  finished  application 
was  made  to  the  sanitary  inspector  for  a  water  certificate,  and 
the  inspector,  on  the  instructions  of  the  Council,  gave  temporary 
permission  to  have  the  houses  occupied.  The  Rural  Council  had, 
by  a  majority,  since  refused  to  consider  the  question  as  to  whether 
there  was  a  proper  supply  of  water  within  a  reasonable  distance, 
and  had  refused  to  grant  the  certificate  unless  the  water  was  laid 
on  to  each  house. 

Mr.  Barrington  said  that  by  section  62  of  the  Public  Health 
Act,  1875,  the  Council  were  entitled  to  insist  on  the  water 
being  lairl   on  to  each  house. 

The  Bench  thought  that  the  certificate  ought  to  have  been 
granted,  and  made  an  order  aulhorisinc:  the  occupation  of  the 
houses,  and  gave  costs. 
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BAXTEB  V,   SCARBOROUGH   CORPORATION. 

Scarborough   County   Court — His  Honour  Judge  Dodd. 

IWe— December  la]  [**  Estates  Gazette,"  December  22. 1906. 

Clerk  of  works  — Claim  for  work  done  —  Overtime- 
Promise  of  remuneration — Authority  of  engineer  to 
bind  corporation. 

In  this  case  Henry  Baxter,  clerk  of  works,  Hull,  sued  the 
Corporation  of  Scarborough  for  the  sum  of  £82  15s.  6d.,  £79 
being  for  work  done  for  the  defendants  between  August,  1807, 
and  May,  1906,  the  remainder  being  made  up  of  law  costs. 

Mr.  Owen,  for  the  plaintiff,  said  that  his  client  was  engaged 
by  the  defendants  as  clerk  of  the  works  on  the  Scaiborough  Marine 
Drive  and  Promenade  in  August,  1897,  at  £2  10s.  per  week.  The 
contract  time  for  the  completion  of  the  work  was  August,  1899, 
but  instead  it  had  lasted  tor  eight  or  nine  years.  When  it  was 
found  that  tJie  work  was  going  to  exceed  the  contract  time  the 
engineer  told  the  plaintiff  that  he  and  the  men  would  have 
to  work  overtime.  The  plaintiff  asked,  "Shall  I  be  paid  for 
overtime?"  "Yes,"  answered  Mr.  Everett,  "leave  it  to  me,  I 
will  see  the  Committee."  The  plaintiff  mentioned  the  matter 
from  time  to  time,  and  the  answer  was  always  the  same.  Mr. 
Everett  left  in  1900,  and  his  successor,  Mr.  Beard,  told  the  plain- 
tiff that  overtime  would  certainly  be  paid  for. 

Mr.  Shepherd  submitted  that  there  was  no  case.  The  plaintiff 
was  appointed  directly  by  the  Corporation,  and  the  engineers 
had  no  authority  to  pledge  the  authority  of  the  Corporation.  Mr. 
J.  E.  Everett,  the  engineer,  denied  that  he  ever  made  any 
contract  with  the  plaintiff  as  to  overtime.  In  this  class  of  tidal 
work  there  was  no  such  thing  as  overtime.  When  the  plaintiff 
had   long  hours  he  got  hours  off. 

Judge  Dodd,  in  giving  judgment  for  the  defendants,  with  costs, 
commended  the  plaintiff  to  the  favourable  consideration  of  the 
Corporation  in  the  matter  of  costs. 


CALLARD   V.   UNITED   TRAMWAYS   COMPANY. 

Under-Sheriff  of  Surrey  and  a  jury. 

1»16— December  18.]  ["  Estates  Gazette,"  December  22. 190a 

Compensation  —  Shop    front  —  Acquisition    of   part   for 
tramway  purposes. 

This  W8s  a  claim  by  Mr.  Callard,  baker  and  restaurant  keeper, 
of  Hill  Road  and  Worple  Road.  Wimbledon,  against  the  United 
Tramways  Company  for  damages  sustained  through  the  company 
taking  part  of  the  front  of  his  premises  in  Worple  Road,  Wim- 
ble<lon. 

Claimant  was  represented  by  Sir  Edward  Boyle.  Bart.,  K.C., 
M.P.,  and  Mr.  Jeeves;  and  the  company  by  Mr.  Roskill,  K.C., 
and   Mr.    Courthope  Munroe. 

By  consent  a  verdict  was  returned  for  claimant,  tlie  terms  of 
settlement  being  £5,950,  fixtures  £760,  and  costs. 
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The  professional  gentlemen  enga^d  were,  for  the  claimant,  Mr. 
P.  Michael  Faraday,  Mr.  John  Oakley  and  Mr.  M.'  G.  Ogden  ; 
and  for  tlie  company,  Mr.  E.  H.  Boiisfield,  Mr.  Alex.  R.  Sten- 
ning,   Mr.  Perry  H.  Clarke  and  Mr.  J.   Xixon  Horsfield. 


DOBSON   V.   HIBBARD   A^D   CLIFFORD. 

Kent  Assizes — Mr.  Justice  Eidley. 

1906— July.]  ["  Estates  Gazette,*'  December  22, 190d. 

Building  contract  —  Breach  —  Damages  —  Partnership 
liabihty  —  Dissolution  of  partnership  —  Question  of 
indemnity. 

This  was  an  action  by  Mr.  William  Dobson,  builder,  of  Gil- 
lingham,  against  Messrs.  Hibbard  and  Clifford,  auotiooieers  and 
estate  asBnts,  of  Gillingham,  for  compensation  for  breach  of  con- 
tract. The  plaintiff  had  entered  into  oertain  contracts  with  the 
defendants  during  1902-4  for  building  a  laiy^  number  of  houses 
in  Milner  Road,  Gillingham ;  but  owing  to  the  great  slackness  in 
the  building  traide  these  contracts  were  varied  from  time  to  time. 
Later  on,  after  the  partnership  between  Messrs.  Hibbard  and 
Clifford  had  been  dissolved,  and  Mr.  Hibbard  had  taken  over 
the  assets  and  liabilities  of  the  partnership  estates,  the  contract 
with  Mr.  Dol^on  was  terminated  by  Mr.  Hibbard  in  May,  1905, 
he  having  decided  not  to  have  more  houses  erected.  Thereupon 
Mr.  Dobson  commenced  his  action  against  Messrs.  Hibbard  and 
Clifford  for  breach  of  contract. 

Mr.  Hohler  was  counsel  for  the  plaintiff  (instructed  by  Mr. 
Wallace  A.  Watson,  solicitor,  of  Chatham),  and  Mr.  ^lorton  Smith 
for  the  defendants  (instructed  bv  Messrs.  Winch  and  Winch, 
Rolicitors,  Chatham).  Mr.  Clifford  (for  w^hom  Messrs.  Basset  and 
Boucher,  solicitors,  Rochester  and  Gillingham  acted),  in  the 
event  of  the  plaintiff  securing  judc^nent,  claimed  indemnity  from 
Mr.  Hibbard  under  the  terms  of  the  dissolution  of  their  partner- 
ship. The  Judge  decided  that  it  was  a  case  for  an  official  referee, 
at  the  same  time  stating  that  there  appeared  to  be  no  question 
that  defendants  were  liable.  The  point  for  decision  was  as  to 
the  amount  of  damages  which  plaintiff  had  sustained. 

The  parties  agreed  that  Mr.  Muir  Mackenzie  should  be  the 
referee,  who  made  an  award  in  favour  of  the  plaintiff  for  £267 
10s.  and  costs,  in  addition  to  £100  deposit  in  Dobson'a  hands. 


J0NB8  V.    LEWIS. 

King's  Bench  Division — Justices  Darling  and  Bray. 

1906— December  17.]  [**  Estates  Gazette,"  December  22, 1900. 

Building  contract — Architect's    specifications — Whether 
part  of  the  contract. 

This  was  the  plaintiff's  appeal  from  a  judgment  of  the  Official 
Referee.  The  plaintiff  was  Mr.  Chas.  Benjamin  Smith  Jones, 
carrying  on  business  as  a  builder  under  the  style  of  Smith  Jones 
and  Co  ,  and  the  defendant  was  a  Mrs.  Emma  L.  Lewis.  The 
plaintiff  entered  into  an  arrangement  to  build  a  house  for  the 
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defendant  uii  the  Park  Estate,  Treforest.  The  defendant  had 
already  obtained  plans  and  specifications  from  a  Mr.  A.  O.  Evans, 
an  architect,  and  she  wanted  tenders,  and  the  question  in  the  case 
was  whether  the  specifications  formed  part  of  the  contract.  The 
Official  Keleree  found  that  it  was  a  term  of  the  contract  made 
between  the  plaintiff  and  the  defendant  that  the  house  should  be 
erected  for  £550  in  accordance  with  the  plans  and  specifications- 
referred  to;  that  the  plaintiff  was  entitled  to  recover  £100  balance 
of  the  contract  eum,  ako  £61  128.  6d.  and  £26  17s.  4d.,  part 
of  £70  Is.  3d.  for  extra  work,  making  £178  19s.  lOd.  He  further 
held  that  the  defendant  was  entitled  to  recover  in  respect  of  the 
counterclaim  £220  9s.,  leaving,  after  allowing  for  the  £178  lOs. 
lOd.,  a  balance  due  to  the  defendant  of  £41  odd.  Plaintiff  now 
appealed  against  this  award,  and  sought  to  set  it  aside. 

Their     Ix)rdshi|>s     affirmed      the     decision     of     the     Official 
Referee,  and  dismissed  the  appeal,  with  costs. 


MARGBTSON  V.  BBBDELL  AND  ANOTHER. 

King's  Bench  Division — ^Justices  Darling  and  Bray. 

1900— December.]  ["  Estates  Gazette,"  December  22, 1908. 

Building  estate — Mutual  restrictive  covenants — Alleged 
breach  by  erection  of  hoarding — Alleged  obstruction  of 
lights — Whether  hoarding  a  building. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  of  Judge 
Shortt,  of  the  Margate  County  Court. 

The  plaintiff  sought  an  injunction  to  prevent  alleged  breaches 
of  a  buildinff  covenant  regulatins;  the  conditions  under  which 
certain  building  plots  in  Madeira  Road,  Margate,  should  be 
built  upon. 

Plaintiff  was  the  holder  of  a  north-side  plot  on  the  Clifton- 
ville  Estate,  and  the  defendants  the  holders  of  adjoining  plots, 
and  the  matter  complained  of  was  the  erection  of  a  hoarding 
41ft.  long  and  18ft.  high  boundins:  the  defendants'  plot.  Plaintiff 
complained  that  this  obstructed  her  lights.  In  the  building 
covenant  there  was  a  clause  which  forbade  the  erection  of  anything 
which  might  constitute  a  nuisance  to  adjoining  owners,  and  the 
question  for  the  Court  to  determine  waa  whether  the  hoarding  in 
question,  which  marked  the  boundary  of  her  plot,  was  a  build- 
ing within  the  meaning  of  the  covenant.  The  County  Court  Jud^ 
held  that  it  was  not  a  building,  and  therefore  was  not  a  breach 
of  the  covenant. 

Prom  this  the  plaintiff  appealed. 

Mr.  Clavell    Salter.  K.C..    and   Mr.   Young  appeared  for   the 
aopellant,  and  Mr.    Lush,  K.C.,   Mr.    Lowe,    K.C.,  and  Mr.    S. 
Cooper  represented  the  respondents. 
The  Court  dismissed  the  appeal. 

Mr.  Justice  Darling  said  he  thought  the  decision  of  ttie  County 
Court  Judge  was  a  right  one,  and  that  the  covenants  had  not 
been  broken  by  the  erection  of  this  screen  or  hoarding. 
Mr.  Justice  Brav  concurred. 
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LBYTON     URBAN     DISTRICT    COUNCIL  V.   CHEW  AND 
SIMONDS. 

Stratford  Petty  Sessions. 

1906— December  5.]  L**  folates  Gazette;'  December  22. 19(Ki. 

i^^ew  street — Construction — No  proper  channel — Kequire- 
menis  of  local  authority — Reasonableness  of  bye-Jaws, 

In  this  case  Mr.  George  Chew,  11,  King's  Avenue,  Woodford 
Green,  and  Mr.  Thomas  Simonds,  Romford,  were  summoned  on 
the  complaint  that  they  did,  between  April  10  and  October  10, 
1G06,  unlawfully  construct  certain  streets  called  or  intended  to 
be  called  Chesterfield  Road  and  Canterbury  Road,  Leyton,  with- 
out having  on  each  side  of  such  street  a  proper  channel  as  re- 
quired by  the  Council  bye-laws. 

Mr.  Courthope  Munroe  (instructed  by  Messrs.  Vincent  and  Vin- 
<jent,  of  20,  Budge  Row,  Cannon  Street,  E.C.)  appeared  in  sup- 
port of  the  summons ;  and  Mr.  E.  J.  Naldrett  represented  the 
defendants  (instructed  by  Dr.  C.  R.  Taylor,  o^-4.  New  Broad 
iiti-eet,  E.C.). 

Mr.  Courthope  Munroe  said  M3ssrs.  Chew  and  Simonds  were  the 
le^al  owners  u£  the  Barclay  Estate,  Leyton,  in  which  the  roads 
in  question  had  been  made.  Plaais  were  submitted  in  February, 
1006,  to  make  up  the  new  street  in  accordance  with  bye-laws  4 
to  8  and  112,  and  subsequently  correspondence  ensued,  and  it  was 
alleged  that  one  of  tlie  bye-laws  was  unreasonable.  In  one  of  these 
roaos  there  happened  to  be  a  piece  of  ground  which  was  taken 
l)y  the  late  School  Board  for  the  purpose  of  putting  schools  up,  and 
it  was  contended  that  the  channels  here  were  quite  unnecessary, 
but  he  submitted  tliat  the  School  Board  had  nothing  to  do  with 
the  case.  On  the  question  whether  the  bye-law  was  unreasonable, 
<X)ansel  quoted  the  case  of  "Kruse  i^.  Johnson  "  (2  Q.B.,  91),  and 
-contendea  that  this  attempt  to  treat  what  was  really  a  matter  of 
law  and  override  the  construction  of  the  bye-law  was  not  open 
to  the  defendants. 

Mr.  Wm.  Dawson,  surveyor  to  the  Council,  gave  evidence  of 
what  the  requirements  of  the  Council  were.  The  plans  showed  the 
•channel  on  the  6in.  of  concrete  as  required  by  the  bye-laws. 
Roads  not  taken  over  and  yet  built  upon  would  not  get  filled  up 
level  with  the  kerb  if  paved  channels  were  there,  and  he  thought 
the  bye-law  was  therefore  reasonable.  What  he  complained  of 
was  that  there  were  no  granite  setts  in  these  two  roads.  The 
owners  informed  him  that  they  did  not  intend  to  put  in  this 
•channel,  hence  this  action.  There  were  important  roads  in  Ley- 
ton  through  which  trams  run.  which  were  not  channelled  in  this 
way. 

Mr.  Naldrett  said  there  was  no  case,  and  for  the  reason  that 
the  surveyor  admitted  that  the  roads  had  been  properly  made 
up  of  suitable  material.  His  clients  were  within  the  bye-law, 
because  it  specified  either  granite  setts  on  cement,  concrete  or 
■otherwise  with  suitable  material.  His  main  points  were  that  the 
bye-law  in  question  was  ultra  vire?.  that  is,  they  had  no  power 
to  make  such  a  provision,  and  secondly,  that  it  was  modified  by 
the  Local  Government  Board,  that  his  clients  had  clearly  com- 
plied with   the  latter  part  of  it.     He  said  there    was  no    power 
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under  tlie  i'ublic  Health  Act  for  penalties,  because  they  did  uot 
put  down  this  particular  material — granite  setts  on  so  mucJi  con- 
crete. Counsel  read  out  a  long  list  oi  places  neAr  London  where 
no  such  provision  occurred,  and  referred  to  the  case  of  "  Rudland 
v.  Sunclerland  Corporation."  In  this  particular  cabe  the 
Urban  District  Council  were  also  the  owners,  and  if 
the  street  were  made  up  under  the  Private  Street  Works 
Act  tht»y  would  bear  a  proportion  of  the  cost,  according  to 
their  frontage.  If  thev  could  put  this  upon  the  owners  under- 
the  bye-law  they  would  escape  the  liability  altogether.  Thev 
might  save  themselves  the  cost  of  putting  down  this  channel, 
although  it  is  (»ne  of  the  works  specifically  mentioned  in  the  Pri- 
vate Street  Works  Act.  So  far  as  any  reasonable  requirement 
was  contained  in  the  bye-law,  he  submitted  his  clients  had  reason- 
ably   complied  with    it. 

Mr.  H.  V.  Chew,  surveyor  to  the  Barclay  Estate,  said  he  had 
made  up  a  lar^e  number  of  roads  on  this  estate,  and  channelling 
such  as  that  required  had  only  been  put  in  when  they  had  been 
taken  over  by  the  Council  and  the  cost  charged  to  the  frontagers. 
There  were  good  clear  channels  in  the  two  roads  perfectly  suffi- 
cient to  carry  away  the  surface  water  to  the  gullies.  In  many 
roads  in  Ley  ton  .there  was  no  channelling  such  as  was  required 
by  the  bye- law,  made  up  with  macadam.  The  proper  time  for 
doing  what  the  Oouncii  suggested  was  when  the  Uouncil  were 
prepared  to  take  the  street  over,  and  it  is  made  up  under  the 
Private  Street  Works  Act,  otherwise  owners  would  nave  to  bear 
the    cost   twice    over. 

Mr.   Henry  A.  Rawlins  corroborated. 

Mr.  C.  H.  Bressey,  Mr.  J.  MoKenzio  Knight  and  Mr.  C.  R» 
Anstead  also  gave  evidence. 

The  Bench  dismissed  the  summons,  with  costs. 


PAINE    V.    SULTZ. 

Shoreditch  County   Court — His   Honour   Judge   Smvly, 

K.C. 

19015    December  !&]  ["  EKtiites  Gazette."  December  22. 190»^ 

Landlord  and  tenant — Claim  for  rent  and  money  paid  for 
repairs — Determination  of  tenancy  by  landlord  taking 
possession — Right  to  rent  apart  from  agreement — 
Repudiation  of  tenancy  by  tenant. 

This  was  a  claim  by  Mr.  Chas.  Cleverley  I'aire,  of  6,  Stoke 
Newin^ton  Road,  N.E.,  an  estate  agent,  to  recover  from  Mr. 
Solomon  Sultz,  of  21,  Australian  Avenue.  Fore  Street,  E.C.,  a 
wholesale  furrier  and  draper,  the  sum  of  £22  3s.  4d.,  being  six 
months'  rent,  due  up  to  the  time  of  entering  action,  on  an  agree- 
ment, and  a  sum  of  £10  19s.  for  repairs  done  to  the  house  at 
Victoria   Park. 

Mr.  J.  Bromley  Eames,  barrister,  appeared  on  behalf  of  the 
plaintiff,  and  Mr.  R.  Pike  Glasgow  was  counsel  for  the  defence. 

The  defendant  liad  alleged  that  he  took  a  house  from  the 
plaintiff  on  a  three  years*  agreement,  which  house  he  gave  up- 
at  the  expiration  of  the  tenancy,  and  that  tenancy   was  deter- 
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mined  by  the  fact  that  before  the  expiry  of  the  three  years  the 
plaintiff  had  put  in  his  men  to  do  up  the  place,  thus  taking 
possession.  The  sum  for  repairs  had  b^n  paid  into  Court.  Ihe 
plaintiff  had  produced  the  agreement  in  Court.  It  was  made 
out  for  three  years  and  one  year,  and  was  described  by  Mr. 
Glasgow  as  the  most  misleading  agreement  he  had  ever  had  to 
look  at.  He  said  he  believed  there  was  hardly  a  member  of  the 
legal  profession  who  w^ould  be  able  to  interpret  it  correctly,  but 
he  submitted  that  a»  the  plaintiff  had  eiven  a  three  months'  notice 
he  was  entitled  to  go  out  at  the  end  of  the  three  years. 

In  giving  judgement,  Judge  Smyly  said  that  the  plaintiff  had 
by  his  conduct  m  taking  possession  of  the  premises  taken  upon 
himself  to  determine  the  tenancy,  and  could  not,  therefore,  sue 
for  tlve  rentl  on  the  agreemenit.  The  case  did  not  end  there,  how- 
ever, as  it  was  said  defendaait  had  committed  a  breach  of  con- 
tract by  going  away,  showing  in  an  unmistakable  manner  that 
he  did  not  intend  to  come  back,  or  to  perform  his  contract,  and 
that  the  entry  was  made  as  much  to  protect  the  interest  of  the 
defendant  as  the  plaintiff,  and  he  thought  that  argument  was 
right.  He  did  not  think  that  the  defendant  should  have  broken 
his  contract.  The  plaintiff  might  have  left  the  premises  for  a 
year,  at  the  end  of  which  time  the  house  might  have  been  wrecKeu, 
as  every  one  knew  what  happened  to  an  unoccupied  house  in  a 
twelvemonth.  The  dilapidations  would  have  been  terrible,  and 
the  claim  would  have  been  much  heavier.  It  would  also  have 
imperilled  the  plaintiff,  as  not  absolutely  knowing  if  he  had  a 
just  claim  for  his  rent,  and  he  did  right,  therefore,  in  determining 
the  conti-act,  as  much  in  his  own  interest,  of  course,  as  the  de- 
fendant's. He  thought  four  months'  rent  would  meet  the  case, 
however,  that  being  one  month  to  allow  for  the  repairs  to  be  done 
and  three  months  for  the  finding  of  a  new  tenant,  which  should 
have  been  quite  sufhcient  witli  a  house  that  had  been  freshly  done 
up.  There  would  be  a  judgment  for  the  plaintiff  for  £13  6s.  8d., 
in  addition  to  the  sum  paid  into  Court  for  repairs.  Costa  would 
be  on  the  scale  over  £2u  in  view  of  the  trouble  given  in  conse- 
quence of  the  charge  of  fraud  in  the  agreement  having  been 
brought. 

Juairment    was  entered    accordingly. 


MORLEY   AND    MONTEFIORE    V.    STREETEK. 

City  of  London  Court — His  Honour  Jud^e  Kentoul,  K.C. 

1906— December  18.]  ["  Estates  Gazette,"  Dwcmber  22, 1906. 

Surveyor — Claim  to   recover  fees  paid   to — Question  of 
reasonable  amount. 

This  was  a  claim  by  Mr.  E.  Morley  and  Mr.  C.  E.  M.  Monte- 
liore,  13.  Cupthall  Avenue,  E.C.,  to  recover  the  sum  of  20  guineas 
against   Mr.  E.   W.    Streeter.  of  Hampstead. 

Mr.  Whateley,  plaintiffs'  counsel,  said  the  plaintiffs  were  the 
trustees  of  Baron  Dalmeder,  and  they  had  a  very  valuable  old 
lease  of  the  premises,  18,  New  Bond  Street,  which  used  to  be  the 
defendant's  jewellery  shop.  There  was  a  profit  rent  of  about 
£1,400  on  the  premises,  and  the  defendant  decided  to  sell  his 
intei-est.  £3.000  being  spent  in  improvements.     The  plaintiffs  em- 
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ployed  Messrs.  Montague  and  Robinson,  surveyors,  36,  Coleman 
Street,  to  whom  they  had  paid  a  fee  of  20  guineas  for  looking 
after  the  defendant's  interests  under  the  lease. 

Mr.  H.  Dodfd,  defendant's  counsel,  said  that  live  guineas  was 
enough,  and  that  he  had  several  surveyors  of  the  highest  eminence 
in  Court  to  say  so. 

Mr.  Whateley  said  he  had  several  surveyors  of  equal  eminence 
to  say  that  20  guineas  was  an  extremeljr  reasonable  fee  Mr. 
Robinson  went  to  the  property  three  times  and  his  clerk  six 
times^  and  plans  had  to  be  prepared.  The  ordinary  charge  was 
one  per  cent,  to  1^  per  cent,  on  the  amount  outlayed.  Then  their 
fees  would  have  been  higher.  Mr.  Dodd  said  £3,000  was  not  spent 
on  the  premises. 

Mr.  J.  S.  Richardson  (Messrs.  Debeuh.am,  Tewson,  Richardson 
and  Co.)  having  given  evidence  in  support  of  the  plaintiffs'  claim, 
as  well  as  Mr.  Percy  Matthews  (Messrs.  Matthews,  Matthews  and 
Goodman,  35,  Bucklersbunr), 

The  parties  agreed  to  judgment  for  the  plaintiffs  for  15  guineas 
and  cost?. 


DAWSON,  SON  AND  TERRY  V.  LAMB. 

Kingston  County  Court — His  Honour  Jud<?e  liussell. 

1906— De.  ember  19.J  ["  Estates  Gnzette,"  December  Xi.  HH)6. 

Commission  —  Auctioneers  —  Ijettinjj    house  —  Several 
agents  employed — Effective  iatroduction. 

In  this  oase  Messrs.  Dawson,  Son  and  Terry,  auctioneers,  of 
Surbiton,  sought  to  recover  £2  8s.  commission  alleged  to  be  due 
from  Mr.  W.  T.  Lamb,  upon  the  letting  of  66,  Victoria  Avenue, 
Surbiton,  to  Mr.  Rohleder. 

Mr.  Slade  (of  Messrs.  Dawson,  Son  aixd  Terry)  gave  evidence  to 
the  effect  that  his  clerk  conducted  the  tenant  to  the  property 
on  July  14. 

The  defendant  said  the  house  had  been  in  the  hands  of  several 
aeents,  and  he  was  perfectly  willing  to  pay  the  commission  to 
whom  it  was  due,  but  Mr.  G.  A.  OUey,  auctioneer,  of  Surbiton, 
was  also  claiming  in  respect  of  the  same  house.  Mr.  Olley  pre- 
pared the  agreements  &nd  generally  completed  the  matter. 

Mr.  G.  A.  Olley  stated  Siat  he  was  prepared  to  arrange  the 
matter  with  Messrs.  Dawson,  Son  and  Terry,  who,  however,  could 
not  consent  to  this  course  under  the  ciroumstanoes. 

His  Honour  gave  judgment  for  the  defendant,   with  costs. 

UTTON    BROTHERS   V.   HORAM. 

Liverpool  Assizes — Mr.  Justice  Lawrence. 

190d— December  12.]  [»  Estates  Gazette,-  December  29. 19(HJ. 

Commission — Property  agent — Purchase  and  re-sale   of 
hotel — Eemmieration  on  basis  of  services  rendered. 

This  was  an  action  in  which  Messrs.  Utton  Bios.,  property 
agents,  Preston,  sought  to  recover  £133  13s.  from  Mr.  J.  D. 
Horam.  lodging-house  proprietor,  Prest^jn,  as  commission  on  the 


Digitized  by 


Google 


ARBITRATION  CASES.  605 


sale  and  re-sale  of  the  Castle  Hotel,  Preston.  The  defence  was 
til  at  defendant  was  not  indebted  to  plaintiffs  in  this  or  any 
other  sum 

Mr.  Tobin,  K.C.,  and  Mr.  Hodgson  (instructed  by  Mr.  P.  H. 
Jidelston)  represented  plaintiffs  ;  and  Mr.  Keogh  (instructed  by 
Mr.   Bramweii)  appeared  for  defendant. 

Mr.  Tobin  said  the  plaintiffs  were  employed  by  defendant  to 
negotiate  the  purchase  of  the  hotel  at  the  auction.  Proceeding? 
to  deal  with  the  re  sale  of  the  hotel,  Mr.  Tobin  said  plaintiffs 
introduced  the  defendant  to  Mr.  Toulmin,  but  the  price  was 
subsequently  arranged  between  Mr.  Toulmin  and  Mr.  Bramwell, 
the  defendant's  solicitor.  The  premises  were  purchased  by  de- 
fendant for  £12,000,  and  sold  to  Mr.  Toulmin  for  £12,100.  De- 
fendant subsequently  informed  plaintiffs  of  this,  and  said  he 
(defendant)  would  get  £60  out  of  it,  and  plaintiffs  could  have 
.a  third  of  this  sum  as  their  commission.  This  was  refused  by 
plaintiffs,  and  subsequently  a  letter  was  sent  by  Mr.  Bramwell, 
stating  that  he  enclosed  a  cheque  for  £16  13s.  4d.,  according 
to  arrangement,  as  plaintiffs'  commission.  There  was.  said  coun- 
tsel,  no  arrangement  of  this  character. 

Evidence  in  support  of  the  claim  was  given  by  Mr.  Alfred  Edward 
Utton,  who  said  he  carried  on  business  with  his  brother  as 
estate  agents.  Witness  denied  there  was  any  agreement  that  he 
tshould  accept  a  third  of  £60  as  his  commission. 

Mr.  John  Utton  was  also  called. 

Mr.  Keogh  called  defendant,  who  said  he  attended  the  sale, 
.and  spoke  to  Mr.  Albert  E.  Utton  about  the  hotel,  remarking 
that  it  was  going  cheap  and  that  he  would  give  £12,000  for  it 
Jiimself.  1*1  ain till  then  took  him  back  to  the  auctioneer,  and 
said,  "  Let  me  do  the  talking;  I  can  do  it  better  than  you." 
Plaintiff  offered  £12,500,  whereupon  witness  intervened  and  said 
plaintiff  had  no  authority  to  offer  that  sum  on  his  behalf.  Plain- 
tiff then  retired,  and  witness  offered  the  auctioneer  (Mr.  W.  H. 
Rrobiiison,  of  Manchester)  £12,000.  The  latter  then  suggested 
£12,500,  but  witness  kept  to  his  offer  of  £12,000,  and  it  was 
•accepted. 

Witness  further  said  he  spoke  about  the  matter  to  plaintiff 
simply  and  solely  as  a  friend.  He  put  the  hotel  into  Mr.  Bram- 
welTs  hands  to  sell  at  £13,000.  Mr.  Bramwell  first  mentioned 
Messrs.  Toulmin  to  him.  Witness  spoke  to  Mr.  Utton  in  the 
Market  Place,  and  said  if  he  made  anything  out  of  the  business 
he  would  not  forget  him.  That  was  the  only  promise  he  made 
to  plaintiff.  No  mention  was  made  to  plaintiff  about  commis- 
iiion. 

Mr.  Bramwell  (defendant's  solicitor)  bore  out  defendant's  ac- 
count of  the  negotiations  that  led  up  to  the  sale  of  the  hotel. 
It  was  never  definitely  agreed  in  his  (witness's)  presence  that 
plaintiff  should  accept  £16  13s.  4d. 

Mr.  Henry  Ryan,  solicitor's  clerk,  Manchester,  said  he  heard 
•defendant  repudiate  Mr.  Utton's  offer  of  £12,600  at  the  sale. 

Mr.  J.  Toulmin  explained  that  he  saw  defendant  with  reference 
to  the  purchase  of  one  thousand  yards  of  land  behind  the  Castle 
Hotel,  expecting  the  price  would  be  £2,000  at  the  outside.  They 
•wrote  asking  £9,000,  and  subsequently  he  received  a  letter  referrinc; 
h\m  to   Mr.  Bramwell. 
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Mr.  Keugli  subinilted  there  was  no  contract  for  commission. 
Being  a  property  agent  did  not  ^ve  a  man  the  right  to  com- 
mission. The  evidence  of  both  sides  pointed  to  the  fact  that 
the  convei-sation  in  the  sale  room  was  merely  casual.  He  under- 
stood from  Mr.  Toulmin  that  plaintiff  had  nothing  to  do  with, 
the  matter  as  agent. 

Mr.  Tobin  having  replied,  his  Lordship  allowed  the  auctioneer, 
Mr.  \V.  H.  Robinson,  to  be  called,  and  he  was  questioned  about 
the  incident  of  the  sale.  Witness  said  he  took  the  man  who* 
offered  the  £12,500  to  be  a  friend  of  the  person  who  subsequently 
purchased  the  hotel  for  £12,000. 

His  Lordship  said  the  question  was  whether  the  convei-sation 
between  the  parties  on  the  day  of  the  sale  was  a  casual  one  or- 
whether  it  was  a  business  employment.  It  was  clear  that  plain- 
tiff was  the  tirst  person  to  render  any  service  to  the  defendant. 
He  was  the  lirst  person  to  suggest  Mr.  Bramwell  as  likely  to 
be  able  to  arrange  a  mortgage,  and  the  tirst  person  to  see  Mr. 
Toulmin,  who  subsequently  bought  the  property.  The  defendant's, 
own  evidence  seemed  to  suggest  something  more  than  a  casual 
cimversation,  and  his  Lur.tship  found  that  plaintiff  acted  for 
reward  in  the  purchase,  and  in  the  mortgage  he  gave  assistance, 
but  he  did  not  think  the  claim  for  three  guineas  was  well 
founded.  Throughout  the  case  there  was  not  a  single  letter  or 
document  to  support  the  defendant's  contention,  and  the  document 
produced  was  consistent  with  what  the  plaintiff  had  said.  There 
was  no  letter  to  repudiate  plaintiffs'  account,  and  it  appeared 
tij  his  Lordship  that  there  was  no  agreement  to  accept  £25. 
Plaintiffs  were  entitled  to  recover,  but  not  as  commission,  because 
there  was  no  bargain,  but  they  were  entitled  to  remuneration  for 
services  rendered.  Plaintiffs  had  been  shabbily  treated,  and 
would  be  awarded  £100  and  costs. 


HILLS    V.    LONDON   AND    INDIA   DOCK    COMPANY. 

Guildhall  Police  Court. 

IIMH)— December.]  ["  Estates  Gazette,"  December  29, 190fi. 

Surveyor — Claim  for  fees  for  surveying  a  *'  structure  " — 
London  Building  Act,  1894,  ss.  138,  146 — Temporary 
wooden  staging — Whether  a  structure. 

In  this  ca^e,  Mr.  O.  C.  Hills,  district  surveyor  for  the  eastern 
division  <»f  the  City,  claimed  15s.  from  the  London  and  India 
Docks  Company  for  surveying  a  "structure"  in  Leadenhall 
Street.  The  *'  structure  "  was  a  temporary  woo<len  staging  erected 
at  the  company's  offices  from  which  a  private  party  of  thirty  per- 
sons viewed  the  Lord  Mayor's  Show. 

"Assume."  said  Mr.  A.  F.  Wootten,  defending,  "that  instead 
of  erectinir  a  stand  we  had  pushed  the  kitchen  dresser  up  to  tiie 
window  and  used  the  housemaid's  steps  as  a  means  of  getting  on 
to  it — would  you  have  considered  yaui*self  entitled  to  come  in 
and   survey  ? " 

"  I  should  not  claim  that,  because  I  should  not  consider  in  that 
case  that  you  had  erected  a  structure."  replied  the  surveyor. 
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Pres^eti  as  to  whbt  he  considered  a  structure  under  the  London 
Building  Act,  the  witness  said  it  was  merely  a  question  uf  fact, 
of  which  he  was  the  judge.  In  the  case  of  a  number  of  desks- 
pushed  up  to  a  window  and  planks  bolted  on  them  he  should 
claim  a  right  to  survey. 

The  summons  was  dismissed  with  costs  against  the  surveyor^ 
but  the  magistrate  consented  to  state  a  case. 


J.    EMMOTT   BARLOW   V.   MA^CHESTKR   CORPORATION. 

Mr.  Henry  Hartley,  F.S.I.,  Umpire. 

liK)6— December.]  V"  Estates  Gazette,"  December  29, 1906. 

Compensation — Land  and  warehouse  buildings — ^Property 
acquired  for  electricity  midertaking. 

This  was  a  claim  for  compensation  in  respect  of  land,  ware- 
house buildings  and  premises  situate  in  Dickinson  Street,  Man- 
chester. 

Mr.  Grant  (instructed  by  Messrs.  Collier  and  Co.,  Mosley  Street, 
Manchester)  appeare<l  for  the  claimant ;  and  Mr.  E.  Sutton  (in- 
structed by  Mr.  Thomas  Hudson,  Deputy  Town  Cleriv)  repre- 
seJited  tlie  Corporation. 

The  premises  adjoined  the  electricity  station  of  the  Corpora- 
tion. The  latter  had  increased  their  machinery  at  this  station^ 
and  had  put  down  four  large  turbine  engines,  near  the  boundary 
of  Mr.  Barlow's  property,  with  the  result  that  complaints  were 
made  by  the  tenants  of  excessive  vibration.  Litigation  ensued, 
but  eventually  the  Corporation,  under  an  agreement,  dated  Janu- 
ary 25,  1906,  agree<l  to  purchase  the  claimant's  property,  the 
price  of  which  was  to  be  i-eferred  to  arbitration.  Counsel  pro- 
ceeded  to  call 

Mr.  T.  Silk  Wilson,  who  stated  that  the  neighbourhood  had 
been  inci-easing  in  value,  and  that  there  was  a  lai*ge  development 
in  the  direction  of  Whitworth  Street,  the  tendency  being  to 
erect  wai*elutuse.s.  particularly  shipping  and  packing  warehouses. 
Portland  Street  had  also  improved  for  the  home  trade,  etc. 
The  warehouse  on  this  property  was  well  built  and  well  adapted 
for  the  purpose  for  which  it  wae  built,  viz.,  the  packing  business, 
owing  to  its  situation  for  home  trade  purposes.  When  let  to 
Lloyd's  Tracking  Hou«*e,  the  rent  was  £850,  but  in  1899  it  was 
wf»rth  a  higher  rent  than  £850.     His  valuation  was  as  follows:  — 

Warehou-je,  Xo.  57,  Dickinson  Street,  with  loading  way 

and  use  of  yard  in  the  rear. 
Annual  rent.  670  square  yards,  at  30s.  per  square  yard, 

say       £1.000    0    0 

Deduct  for  outsoingrs  payable  by  landlord,  10  per  oent.         100    0    0 

£900    0    0 

Net  rental,  £900,  at  22\  years*  purchase     20  250    0    0 

Add  10  per  cent,  as  per  agreement    2.025    0    0 

£22.275    0    0 
Tlip  22j^  years'  purchase  included  l(>ss  by  severance. 

Evidence  was  al».  given  by  Mr.  W.  H.  Wilson,  and  Mr.  J.  W. 
Beaumont,  and  their  valuations  were  similar  to  that  put  in  bv 
Mr.  T.  Silk  Wilson. 
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On  behalf  of  tlie  Corporation,  Mr.  Sutton  called, 
Mr.  Chas.  H.  Heathcote,  who  put  in  the  following  valuation:  — 
Land— 

670  1-9  square  yarda,  at  £8  Ite.  per  yard    jb5.6%  0    0 

72  2-9  square  yards,  at  £5  por  yard    361  0    C 

J^nd   value     x6,057  0    0 

Buildings— 

443,300  cubic  fe«t.  at  4d.  per  cubic  fool    £7,388 

Depreciation  after  20  ytars'  usks.  15  per  cent.     ...      1,108 

Building    valae £6,280  0    0 

Add  value  of  machinery    320  0   0 

£12.657  0    0 

Deduct  for  re-modelllng  sanitary  arraugements    300  0    0 

£12.357  0    0 

Add  10  per  cent,  for  compulsory  puTchnse     1,235  0    0 

Total     £13.592  0    0 

Mr.    W.    H.    Robinbon's   valuation   was:  — 

ttental      £850  0   0 

Leakages.  10  per  cent 85  0    0 

£765  0    0 

£765,  at  16  years'  purchase     £12.240  0    0 

Add  10  per  cent,  for  compulsory   sale     1.224  0    0 

£13,464  0    0 
He  had  never  heard  of  22i  years'  purchase  bein^  given  for  this 
cla£s  of  property  in  Manchester.     Six  per  cent,   at  least  was  ex- 
pected as  a  clear  income. 

Ultimately  the  parties  agreed  to  an  award  of  £18,250. 
Mr.  J.  H.  Andrews  was  also  i-etained  on  behalf  of  the  Corpora- 
tion. 


FLETCHER  V.  CORPORATION  OF  BIRKENHEAD. 

Court  of  Appeal — The   Master  of  the  Bolls  and  Lords 
Justices  Cozens-Hardy  and  Farwell. 

lOOe— December  20.]  ["  Estates  Gazette,"  December  2i>,  lOOtk 

Compensation — Injurious  affection  of  property  by  water- 
works— Authorised  operations — Right  to  compensation. 

This  was  the  defendants'  appeal  from  a  decision  of  ^Ir.  Justice 
Bray,  at  the  Liverpool  Assizes.  Plaintiff  having  died.  lii>  execu- 
tor wi^.  ii;>\v  joined  as  a  party  to  the  appea). 

Th^  f.ic.-i  v.ere  shortly  as  follows: — Plaintiff  made  a  claim  for 
compel) %atiu:i  in  resnect  of  injurious  affection  of  property  belong- 
ing t^)  him,  which  aajoined  the  Corpc»ration  waterworks  at  Upton. 
The  c  i«so  went  to  arbitration,  and  the  Umpire  found  that  the 
Corn  ration  had,  by  the  authorised  working  aft«r  the  completion 
of  th?  fi:  thorised  works,  occasioned  the  damage  complainea  of  by 
means  of  pumping  operations,  which  had  the  effect  of  abstracting 
silt  fruin  under  the  plaintiff's  premises.  The  compensation  the 
umpire  fixed  at  £1,200.  The  matter  afterwards  came  before  Mr. 
Justice  Bray  on  a  question  of  law,  and  his  Lordship  gave  judg- 
ment for  the   plaintiff. 
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Defeiiilants  now  appealed  from  this  decision. 

The  Court  dismissed  the  appeal,  with  costs. 

The  Master  of  the  Rolls  said  it  had  been  submitted  on  behalf 
of  the  appellants  that  the  case  was  governed  by  the  case  of  "  Broad 
V,  The  Hammersmith  Railway  Company."  In  that  case  it  was 
decided  that,  on  the  true  construction "  of  the  Railway  Clauses^ 
Act,  no  oomx)en8ation  was  recoverable  in  respect  of  injury  to  pro- 
perty arising  from  the  authorised  working  of  a  railway.  It  was 
argued  that  the  section  in  the  Railway  Clauses  Act  which  led 
the  House  of  Lords  to  come  to  that  conclusion  was  similar  to- 
the  sections  of  the  Waterworks  Clauses  Act.  upon  which  the  ques* 
tions  in  the  present  case  depended.  His  Lordship  said  he  was 
unable  to  see  that  any  assistance  was  to  be  derived  from  the  one- 
statute  in  considering  the  other  In  his  view,  Mr.  Justice  Bray 
was  perfectly  right  in  distinguishing  the  present  case  from  the 
Hammersmith  case.  The  learned  Judge's  decision  was  quite  right, 
inasmuch  as  the  pumping  operations,  which  were  for  the  purpose 
of  supplying  the  reservoir  with  water,  came  within  the  meaning 
of  the  worpd  "  maintenance/'  and,  in  that  sense,  within  the  mean- 
ing of  the  word  "construct."    The  appeal,  therefore,  failed. 

The  other  Lords  Justices  concurred. 

A  stay  of  execution  was  granted  pending  an  appeal  to  the 
House  of  Lords,  the  Corporation  agreeing  to  pay  four  per  cent, 
on  the  sum  involved  in  the  event  of  the  appeal  proviusj  unsuccess- 
ful. 


THE  KING  ON  THE  RELATION   OF  WM.   JAMES  V.  ELIZABETH 
MELLADEW    (EXECUTRIX). 

Court  of  Appeal — The   Master  of  the   Kolls  and  Lords^ 
Justices  Cozens-Hardy  and  Farwell. 

1906— Decembsr  0. 7, 21.]  ["  Estates  Gazette,"  December  8, 15, 29, 1906. 

Eating — Occupation — Empty  warehouses — Whether  rate- 
able— Distinction  between  dwelling-house  and  ware- 
house— Intention  of  alleged  occupier. 

This  case  raised  the  point  whether  warehouses  can  be  rated 
when  empt}-.  The  facts  are  set  out  fully  in  the  judgment  of  the 
Court. 

The  Master  of  the  Bolls,  in  the  course  of  his  judgment,  said 
this  was  an  appeal  from  the  decision  of  the  Divisional  Court 
confirming  the  order  of  the  Justices  refusing  to  enforce  the  pay- 
ment of  certain  rates  in  respect  of  a  warehouse  in  Liverpool 
alleged  to  have  been  in  the  occupation  of  the  defendant  during 
the  period  covered  by  the  rates.  The  matter  came  before  the 
Court  upon  a  special  case  stated  by  the  Justices.  The  defendant 
contended  that  he  was  not  in  occupation  during  portion  of  the 
periods  covered  by  the  rates  in  question,  and  claimed  exemption 
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under  a  local  statute  during  the  time  that  he  was  thus  out  of 
occupation.  With  the  exception  of  the  periods  of  time  from 
October  1  to  December  12  1900,  and  from  February  25  to  July  13, 
1004,  the  defendant  admitted  that  he  was  in  occupation  uf  the 
warehouse  durin<?  the  years  for  which  the  rates  in  question  were 
made.  During  those  two  periods  the  warehouse  had  no  goods 
in  it  and  was  closed,  and  the  defendant  offered  to  allow  the  rating 
authorities  to  keep  the  keys  of  the  warehouse  and  invited  them 
to  inspect  the  premises.  The  warehouse  was  a  self-contained  one 
and  consisted  of  several  floors,  and  the  defendant  carried  on  the 
l)usiness  of  a  warehouse  keeper  there  and  at  adjoining  and  neigh- 
bouring warehouses  by  letting  the  whole  of  each  warehouse  or 
separate  floors  or  rooms  in  the  same  or  receiving  goods  at  a  certain 
rent  per  ton  or  package  per  week.  A  bill  was  posted  on  the  pre- 
mises during  each  of  the  two  periods  in  question  to  the  effect  that 
they  were  "  to  let."  During  the  periods  their  supph-  of  water 
at  high  pressure  for  working  the  hydraulic  lifts  was  cut  off,  but  the 
•defendant  was  able  to  get  the  supply  put  on  at  any  moment  upon 
notice  being  given  to  the  company.  Further,  the  weights,  scales 
and  trucks  used  on  the  premises  were  removed  to,  and  stored  in, 
an  adjoining  warehouse,  but  they  were  very  handy  and  could 
be  got  when  they  were  required.  The  Cooirt  had  to  consider 
whether,  on  these  facts,  the  Justices  were  right  in  holding 
that  the  defendant  was  not  in  occupation  during  the  periods 
named.  The  Divisional  Court  held  that  the  question  was  con- 
cluded by  its  decision  in  the  Bootle  case,  on  which  the  Justices 
had  purported  to  act,  and  accordingly  refused  to  interfere  with 
their  decision.  It  was  important  to  remember,  in  dealing  with 
the  questions  of  lia<bility  to  pay  rates,  that  occupation,  which 
was  the  basis  of  liability,  necessarily  varied  with  the  nature  of 
the  rateable  subject  matter.  The  acts  necessary  to  establish  oc- 
cupancy of  a  dwelling  hou.«ie  mitrht  be  very  different  from  those 
which  might  be  required  to  establish  occupation  of  a  non-habitable 
hereditament.  It  was,  he  thought,  clear  from  a  comparison  of 
many  authorities  that  the  intention  of  the  alleged  occupier  in  re- 
spect to  the  hereditament  was  a  governing  factor  in  determining 
the  question  whether  rateable  occupancy  had  been  established.  For 
instance,  the  physical  oresence,  actual  or  constructive,  of  the 
alleged  occupant  upon  the  hereditament  might  be  consistent  with 
the  position  of  licensee  or  lodger  as  well  as  with  that  of  an 
occupier  in  the  sense  required  to  establish  rateability.  The  busi- 
ness of  a  warehouseman  need  not  involve  the  actual  presence  on 
the  pre^nises,  either  of  the  warehouseman  himself  or  of  any  repre- 
sentative or  of  «ny  moveable  chattels.  If  he  had  the  necessary 
appliances  ready  for  use  when  the  demand  for  storage  came, 
he  was  in  a  positioai  to  do  business  to  which  the  physical  occupa- 
tion of  the  premises  was  indispensable.  If  he  held  himself  out  to 
let  storage  space  not  involving  a  demise  of  the  whole  warehouse, 
and  by  securing  exclusive  control  over  the  premises  forthwith  to 
give  the  accommodation  required,  was  he  to  be  deemed  as  not 
the  occupier  until  such  customer  had  been  fotuid  to  deposit 
goods  for  storage?  And  when  he  had  secured  customers,  and  his 
warehouse  had  afterwards  again  become  empty,  was  he  to  be 
deemed  as  having  ceased  to  occupy?    He  (the  Master  of  the  Rolls) 
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iiid  not  think  chat  this  could  be  so.  He  was  aware  that  owiiti-ship 
was  distinct  from  occupation,  and  that  an  owner  did  not  make 
himself  rateable  by  trying  to  let  a  house  which  he  had  ceased 
to  inhabit.  But  the  principle  involved  in  that  proposition  did 
not  apply  to  the  case  of  the  tenant  of  a  vacant  warehouse  who 
retained  control  over  it  for  the  pur|X)6e  of  letting  storage  room. 
The  warehousem-aoi  iu  getting  a  customer  supplied  visible  evidence 
of  his  own  occupation.  In  the  case  of  the  owner  of  a  house  who 
tried  to  let,  the  intention  was  not  to  occupy.  In  the  case  of  a 
■warehouseman  it  was  exactly  the  reverse.  It  seemed  to  his  Ivord- 
ship  that  on  the  facts  found  by  the  Justices  the-  intention  of  the 
defendant  here  was  as  far  as  possible  to  avoid  the  semblance  of 
•occupation  while  carefully  guarding  the  substance.  He  had  care- 
fully retained  the  control,  while  his  continuous  intention  had 
been  to  utilise  the  premises  for  the  purpose  of  his  business  when- 
ever the  opportunity  offered.  The  Bootle  caae,  his  Lordship 
thought,  was  distinguishable,  as  the  Court  found  there  a  bona  fide 
intention  "  not  to  occupy  and  not  to  carry  on  the  business  of  the 
respondents  in  those  particular  premises."  For  the  reasons  he 
had  given  he  thought  this  appeal  must  succeed. 

Tx)rds  Justices  Cozens-Hardy  and  Farwell  concurred. 

Appeal  allowed,  with  costs  here  and  below. 


GRAY   V.    ROBERTS. 

Bournemouth  County  Court — His  Honour  Judge  Phil- 
brick,  K.C. 

1906— December  19.]  ['*  KaUityB  Gazette,"  Deremlier  29. 190«. 

Trespass — Occupation  of  building  land — Alleged  yearly 
tenancy — Tenancy  at  will  —Receipt  for  rent  stating  the 
tenancy  to  be  at  will. 

In  this  action  Mr.  W^illiam  Gray  sought  to  recover  from  Mr. 
Edward  G.  Roberts  the  sum  of  £3  10s.  for  trespass. 

Mr.  E.  H.  Bone  appeared  for  the  plaintiff,  and  Mr.  Harry 
Trevanion   for   the   defendant. 

The  plaintiff,  a  builder's  labourer,  said  in  his  spare  time  he 
cultivated  land  as  a  market  gardener,  and  in  June,  1899,  he  took 
a  plot  on  the  Sti>urvale  Estate,  Pokesdown,  from  INfr.  Simms,  who 
was  then  the  agent.  He  had  to  pay  IDs.  a  year  as  rent.  The 
plots  were  not  fenced  off,  but  were  pegged  out.  At  that  time  he 
was  renting  other  land  in  the  neighbourhood,  for  which  !Mr.  Simms 
was  also  the  agent.  He  had  continued  in  occupation  ever  since. 
In  February  of  this  year  he  went  to  Mr.  A.  J.  Abbott,  who  had 
succeeded  Mr.  Simms,  and  who  was  a  part  owner  of  the  estate, 
and  paid  him  £5  for  all  rents  due  for  two  years  up  to  June,  1906. 
He  had  never  arranged  that  he  should  pay  the  rent  otherwise 
than  in  .Tune.  In  the  spring  of  this  year  he  received  a  letter 
from  Mr.  Abbott  telling  him  that  the  plot  in  question  had  been 
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sold  to  the  defendant  and  had  been  conveyed  to  him  on  JMay  14^ 
and  asking  him  to  give  up  possession  as  soon  as  convenient.  At 
that  time  he  (plaintiff)  had  the  land  cropped  with  potatoes,  beans, 
rhubarb  and  vegetable  marrows.  Subsequently  he  cropped  the 
land  with  trifolium;  cabbage,  etc.  He  received  a  notice  that  he- 
was  only  tenant  at  will  and  calling  upon  him  to  give  up  posses- 
sion, and  later  the  defendant  came  upon  the  land,  by  his  servant, 
and  ploughed  up  the  trifolium  and  trampled  down  the  cabbage 
plants.     He  estimated  the  damage  at  £3  10s. 

In  answer  to  his  Honour,  the  plaintiff  said  nothing  whatever 
was  saidi  about  his  having  to  give  up  when  the  land  was  wanted  for 
building  purposes  and  being  compensated  for  whatever  crops  were 
upon  it.  He  took  the  land  on  a  yearly  tenancy.  In  1903  he  had 
notice  that  he  was  tenant  at  will.  In  one  of  the  receipts  given 
to  him  by  Mr.  Corbin  Harris,  after  the  death  of  *Mr.  Simms, 
it  was  stated  that  the  tenancy  was  "  at  will."  This  portion  of 
the  receipt  had  been  torn  off  by  him. 

His  Honour  said,  in  his  opinion,  the  plaintiff  was  a  tenant  at 
will  from  the  first,  only  waiting  for  the  development  of  the  estate- 
for  building  purposes.  It  was  unreasonable  to  suppose  that  the 
owners  of  any  estate  intended  for  building  purposes  would  grant 
yearly  tenancies.     He  eventually  gave  judgment  for  the  defendant. 


ADAMS  V.  MATTHEWS  AND  ANOTHER. 

Kinf?*s  Bench  Division — Lord  Justice  Kennedy. 

IIKX^— December  21.]  [**  Estate*  Gazette."  December  29, 1906. 

Commission — Property  dealer — Sale  of  premises — Alter- 
native claim  for  work  and  services — Denial  of  retainer 
and  introduction. 

This  was  a  claim  by  the  plaintiff,  a  property  dealer,  to  recover 
from  the  defendant  £3,000.  an  alleged  agreed  commission  on  the 
sale  of  certain  property  in  Eastcheap.  Alternatively,  plaintiff 
claimed  for  remuneration  for  work  and  labour  done  and  services 
rendered  in  effecting  the  sale,  and  for  damages  for  preventing  hint 
from  earning  his  commission. 

The  defendant  Bellord  denied  that  he  ever  placed  the  property 
in  the  hands  of  plaintiff  for  sale,  or  that  he  ever  made  any 
verbal  ac^reement  with  him.  He  denied  that  plaintiff  ever  intro- 
duced the  purchaser  or  that  the  sale  was  effected  through  his. 
introduction  or  services.  He  never  requested  the  plaintiff  to  do 
any  work  for  himself  or  his  oo-defendant,  who  was  now  dead. 

Mr.  Hohler,  K.C.,  and  Mr.  H.  Smith,  appeared  for  the  plain- 
tiff;  and  Mr.  Lush,  K.C.,  and  Mr.  Ricketts  represented  the 
defendants. 

His  Lordship  found  that  the  sale  was  bronorht  about  by  the 
effectual  work  of  the  plafntiff.  Plaintiff  first  laboured  and  with 
success,  and  other  people  reaped  the  benefit  of  his  labours.  He 
was  satisfied  that  the  exertions  of  the  plaintiff  had  led  to  the 
ultimate  sale  of  the  property,  and  he  gave  judgment  for  the 
plaintiff  for  £3,000. 
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Ths  following  cases  have  been  prepared  from  the 
''Law  Journal'*  Beports  by  kind  permission  of  the 
Proprietors, 

WAKEFIELD  AND  DISTRICT  LIGHT  RAILWAY  V.  WAKEMELD 
CORPORATION. 

King's   Bench  Division — Justices  Eidley,  Darling   and 
A.  T.  Lawrence. 

1906-Apm  10.]  m  LJ..  K.B.  388. 

Bates — General  district  rate — Light  railway — Beduced 
assessment — ^Public  Health  Act,  1875,  s.  211 — Light 
Bailways  Act,  1896,  s.  12  — Wakefield  and  District 
Light  Bailway  Order,  1901. 

A  light  railway  authorised  by  the  Wakefield  and  District 
Light  Bailway  Order,  1901  (made  by  the  Light  Bailway 
Commissioners  in  pursuance  of  the  powers  conferred  on 
them  by  the  Light  Bailways  Act,  1896),  is  a  railway  "  con- 
structed under  the  powers  of  an  Act  of  Pariiament" 
within  the  meaning  of  s.  211  of  the  PubUc  Health  Act, 
1875,  and  entitled  to  the  benefit  of  the  reduced  assess* 
ment  thereby  conferred. 

Section  211  of  the  Public  Health  Act,  1875,  in  a  general 
enactment  relating  to  railways  within  the  meaning  of 
B.  12,  S.S.  2  of  the  Light  Bailways  Act,  1896. 

Counsel  for  the  Wakefield  Corporation  (appellants),  Mr.  Danck- 
werts,  K.C.,  and  Mr.  Ryde. 

Coanjsel  for  the  railway  company  (respondents),  Mr.  Clavell 
Salter,  K.C.,  and  Mr.  W.   Mackenzie. 


HARRISON  V.   NEW   STREET   MEWS   (OWNER  OF). 

King's  Bench  Division — The  Lord  Chief  Justice  and 
Justices  Bidley  and  Darling. 

190e-May  a.]  [75  LJ,  K.B.  510. 

Paving — MetropoHs — ^Private  mews — Whether  owner  of 
can  be  called  upon  to  re-pave — Metropolis  Management 
Act,  1855,  s.s.  99,  100  —  Metropolis  Management 
Amendment  Act,  1862,  s.  81. 

Where  a  borough  council  in  exerdee  of  their  poivrers  under  m. 
99,  100  of  the  Metropolis  Management  Act,  1855,  nave  called  upon 
the  owner  of  a  private  oourtyard  or  mews  to  pave  the  eame 
in  a  particul-ajT  manner,  as,  for  instajioe,  with  macadam,  they 
cannot  afterwaide  requiire  him  to  re-pave  the  same  in  some  other  • 
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mazLner,  as,  for  iiistanoe,  with  aftphiadte  on  ooncrete.  When  once 
a  pavement  has  been  laid  in  complianoe  with  a  notioe  under 
these  sections,  the  powers  of  the  borough  council  are  limited  to 
calling  upon  the  owner  to  repair  <aind  keep  the  pavement  in  repair. 
Counsel :  For  the  borough  surveyor  of  Southwark  (appellant), 
Mr.  Horace  Avory,  K.C.,  and  Mr.  Oourthope  Munroe.  For  the 
owner  (respondent),   Mr.  Ralph  Bankes. 


GREAVES   V.   WHITMARSH,   WATSON   AND   CO. 

King's  Bench   Division — The   Lord   Chief  Justice   and 
Mr.  Justice  Darling. 

leOG-May  30.]  [75  LJ.,  K.B.  683. 

Landlord  and  tenant — Covenant  by  tenant  to  pay  "  out- 
goings " — Paving  expenses  paid  by  landlord — Liabihty 
of  tenant. 

The  plaintiff  demised  to  the  defendants  oeortain  premises  for  a 
period  of  twenty-one  years  at  an  annual  rent,  the  defendants 
covenanting  to  pay  "  all  rates,  taxes  and  putgoings  now  payable 
or  hereafter  to  become  payable  in"  respect  of  the  demised  pre- 
mises. The  local  authority  having,  under  s.  150  of  the  Public 
Health  Act,  1875,  executed  certain  paving  works  on  a  road 
upon  which  the  demised  premises  abutted,  the  plaintiff  paid  to 
the  local  authority  her  proportion  of  the  expenses  incurred  by 
them  in  executing  the  works,  and  brought  an  action'  -against  the 
defendants  to  recover  the  amount.  Held,  that  the  paving  expense* 
were  "  outgoings  "  payable  in  respect  of  the  demised  premises,  and 
that  the  plaintiff  was  entitled  to  recover. 

Counsel  for  the  plaintiff,  Mr.  Foa ;  for  the  defendant,  Mr. 
Ellison. 


FEAR  V.   MORGAN. 

Court  of  Appeal  —  Lords  Justices  Vaughan  Williams, 
Romer  and  Fletcher  Moulton. 

190ft-June  13,  14.]  [75  LJ.,  Oh.  787. 

Easement — ^Ancient  lights — Prescription — Dominant  and 
servient  tenements  held  under  one  lease — Enjosrment 
for  twenty  years — Indefeasible  right — Prescription  Act, 
1832,  s.  3. 

Where  two  adjoining  tenements  are  held  under  one 
common  lease  and  one  tenant  has  enjoyed  an  uninter- 
rupted access  of  liglit  over  the  other  tenement  for  twenty 
years  he  thereby  under  section  3  of  the  Prescription  Act, 
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1832,  acquires  in  respect  of  the  dominant  tenement  an 
aibsolute  and  indefeasible  right  of  light  over  the  servient 
tenement  not  only  as  against  the  tenants  thereof  but  also 
s&  against  the  conmion  landlord. 

"IPrewen  v.  Phillipe"  (30  L.J.,  C.P.,  366),  and  "MitdieU  v. 

CantriU"  (57  L.J.,  Ch.   72)  followed. 

"Bright  V.  Walker'  (3  L.J.,  Ex.  250),  coiwiderecL 
"Wheaton  v.  Maple  and  Co.  (62  L.J.,  Ch.  963);   and  "Oolk 

V.  Home  and  Colonial  Stores''  (73  L.J.,  Ch.  484)  discussed  and 

explained. 

WHITEHOUSE   V.  HUGH. 

Court  of  Appeal  —  Lords  Justices  Vaughan    Williams, 
Eomer  and  Fletcher  Moulton. 

1906~July  3,  4]  [76  LJ..  Oh.  877. 

Building  scheme — Vendor  and  purchaser — ^Plan — ^Power 
to  vary — ^Vacant  space  used  as  road — Implied  repre- 
sentation— Subsequent  building  on  road — Dedication 
to  public — Cul-de-sac. 

The  plaintiff  puichased  a  plot  of  land  which  was  part  of  an 
estate  laid  out  under  a  building  scheme.  Upon  a  plan  annexed 
to  the  conveyanoe  land  adjoining  the  plot  purchased  was  shown  as 
a  vacant  space,  such  space  being  used  as  a  road,  though  only 
as  a  cul-de-sac.  The  conveyanoe  was  made  subject  to  a  power 
to  vary  the  plan  and  conditions.  In  an  laotion  by  the  plainti& 
to  restrain  the  defendant  from  building  on  the  vacant  space  in 
contravention  of  the  building  scheme.  Held,  affirming  the  de- 
cision of  Kekewich,  J.  (75  L.J.,  Ch.  154  :  1906,  1  Ch.  263)  that  the 
plan  did  not  amount  to  a  binding  representaition  that  the  vacant 
space  would  always  remain  such ;  ihat  the  power  to  vary  applied 
to  this  vacant  space,  and  that  it  had  not  Deen  dedicated  to  the 
public. 

Counsel  for  the  appellant,  Mr.  Ernest  Todd ;  counsel  for  the 
respondent,  Mr.  P.  O.   Lawrence,  K.C.,  and  Mr.   Cozens-Hardy. 


ADAMS  V.  MARYLEBONE  BOROUGH  COUNCIL. 

King's  Bench  Division — Justices  Eidley  and  Darling. 

1906-At«U8t  8, 9.]  [75  LJ.,  K.B.  995. 

Building — Metropolis — Building  and  adjoining  owners — 
Party  wall — Difference — Reference  to  surveyors  under 
London  Building  Act,  1894 — Claim  for  compensation 
for  inconvenience  and  loss — Jurisdiction  of  surveyors — 
London  Building  Act,  1894,  s.s.  88,  89,  90,  91,  93,  95. 

Where  a  difference   has    arisen    between  a  building 
owner  and  an  adjoining  owner  as  to  a  party  wall  and  such 
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dispute  has  been  referred  to  three  surveyors  for  settlement 
under  s.  91  of  the  London  Building  Act,  1894,  the 
arbitrators  have  no  power  to  award  compensation  for 
inconvenience  or  loss  caused  to  the  adjoinmg  owner  by 
the  work  under  the  words  "and  generally  any  other 
matter  arising  out  of  or  incidental  to  such  difference." 

Decision  of  Judge  of  Marylebone  County  Court  (see  ante  p. 
106,  sab-nom.  "Marylebone  Borough  Council  v.  Leadbetter  and 
Adams  ")  affirm^nl. 

Counsel  for  pkintiff ,  Mr.  A.  H.  Peyser ;  counsel  for  defendants, 
Mr.  G.  A.  Scott  and  Mr.  Rittmer.* 

*See  the  cases  of  Leadbetter  and  othen  v.  Marylebone  Borough  Oouncil : 
"Estates  Gazette'*  Digest  of  Cases,  1906,  pp.  310.  687. 
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same  time  a  digest  of  the  whole  Law  connected  therewith.  The  work  is 
intended  specially  for  Surveyors,  Land  and  Estate  Agents  and  Auctioneers : 
Students  preparing  for  the  Examinations  of  the  Surveyors*  and  Auctioneers* 
Institutes  ;  and  for  Owners  and  Occupiers  of  Property ;  and  will  be  found 
useful  by  many  Lawyers.  By  SIDNEY  WRIQHT,  M.A.,  of  the  Middle 
Temple,  &arrister-at-Law. 


Tftird  Edition.       Crown  8vo.       Price  4s.  Bd. ;  for  cash,  8s,  6d.,  by  post,  Ss.  9d. 

LAW  OP  DISTRESS.— A  comprehensive  Guide,  containing -the  text  of  the 
Law  of  Distress  Amendment  Act  and  the  New  Rules  thereunder ;  carefulb" 
revised,  with  References  and  Cases  brought  up  to  date.    By  G.  ST.  LEGER 


DANIELS,  LL.B.  (Lond.),  of  the  Middle  Temple,  Barrister-at-Law. 
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Second  Edition.       Crown  8vo.       Price  88. ;  for  cash,  Ss.,  by  post,  5«.  8d. 

LAW  OP  FIXTURES.— A  concise  manual  on  this  important  subject ;  with 
Appendix  of  Statutes,  Leading  Cases,  etc  By  SIDNEY  WRIGHT.  M.A^  of 
the  Middle  Temple,  Barrister-at-Law,  assisted  by  a  Member  of  the  Surveyors' 
Institution.    New  Edition  ;  carefully  revised  and  brought  up  to  date. 


Crown  8vo. 


Price  6s. ;  for  ca»ht  Ss.,  by  post,  6s.  4d. 


LEASES.  Principles  and  Points.— A  Handbook  to  the  Law  of  Leases ;  for 
Landlords,  Tenants,  and  House  Agents.  By  G.  ST.  LEGER  DANIELS,  LL.B. 
(Lond.),  of  the  Middle  Temple,  Barrister-at-TAW. 
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CroumSvo,        Second  Edition,        Price  78.  ed. ;  for  eashf  es. ;  by  post,  6b,  4d, 

A  LIGHT  AND  AIR,  The  Law  of.— This  is  one  of  the  best  text  books 

on  the  subject  of  Light  and  Air  published.  The  method  of  arrangement 
is  so  simple  and  complete  as  to  make  the  present  position  of  this  difficult 
subject  easy  of  comprehension  to  both  professional  and  lav  minds.  Illustrated 
by  diagrams.  By  A.  A.  HUDSON,  of  the  Inner  Temple,  Barrister-at-Law ; 
and  ARNOLD  INMAN.  of  the  Inner  Temple,  Barrister-at-Law. 


Demy  8vo.  Price,  Ss.  net ;  by  pott,  St,  4d. 

LONDON  BUILDINQ  ACT8  (AMENDMENT)  AGT,  1906.  The.-Tlii8  Act 
came  into  force  January  1st,  1907.  Drastic  Alterations  affecting  the  value  of 
Metropolitan  Property.  Liabilities  of  Owners,  Agents,  Trastees  and 
Mortgageeau  Escape  from  Fire.  Powers  of  the  London  County  Coimcil,  and 
Liabilities  of  Owners  and  Occupiers  of  Buildings  in  the  Administrative  Area 
of  the  County  of  London.  By  BERNARD  C.  MOLLOY,  Barrister-at-Law, 
Middle  Temple. 


Croum  8vo.  Price  Ss. ;  for  cash ,  Ss,,  by  post,  Ss.  4d. 

POTTERY  AND  PORCELAIN.—A  practical  Handbook  and  Guide  to  the 
various  Manufactures  of  China,  Faience  and  Enamcds,  hoth  English  and 
Foreign;  with  a  concise  explanation  of  the  principal  features  of  each. 
Illustrated  by  the  marks  of  the  best  known  factories. 


Second  Edition.      Boyal  8vo.,  660  pp.       Price  90s. ;  for  cash ,  IBs.,  by  post,  IBs.  Bd, 

RATING.— This  work,  which  is  written  from  a  Surveyor's  standpoint,  gives  under 
three  heads— Principles,  Practice  and  Procedure— a  clear  and  comprehensive 
survey  of  all  the  matters  appertaining  to  this  difficult  subject.  In  addition  to 
the  pages  devoted  to  the  rating  of  laaa  and  buildings,  exhaustive  chapters  are 
devoted  to  the  complexpoints  arising  out  of  the  rating  of  Railways,  Canals, 
Tramways,  Gas  and  water  Companies,  Docks,  Harbours,  and  Piers.  By 
P.  MICHAEL  FARADAT  (Rating  BurveyorX  the  Legal  Matter  revised  by 
A.  F.  YULLIAMY,  a  Solicitor  of  the  Supreme  Court. 


F*eap.  8vo.  Price  2s. ;  far  cash.  Is.  Bd.,  by  post.  Is.  7d. 

TRUSTEES  IN  BANKRUPTOYi  Their  Duties.  Powers,  and  Responsibilities. 
By  SIDNEY  WRIGHT,  M.A.,  of  the  Middle  Temple.  Barrister-at-lAw. 


Croivn  8iHK  Price  Ss,  Bd. ;  by  post,  8s,  9d. 

VALUATION  OF  AGRICULTURAL  TENANT-RIGHT,  Notes  on  tha-This 
little  book  has  been  written  specially  to  fulfil  the  requirements  of  the 
Surveyors'  Institute  Syllabus  (the  author  having  been  an  Examiner  of  the 
Institution),  and  for  handy  reference  it  will  be  found  useful  to  everyone 
concerned  with  the  Valuation  of  Agricultural  Tenant-Right.  By  G.  S. 
MITCHELL,  F.SX,  Author  of  **  Handbook  of  Land  Drainage,"  "^  Practical 
Stock  Ensilege,"  **New  form  of  Hop  Kilns,"  etc.,  eta 


Second  Editiofk      Croum  8vo.      Price  Bs. ;  for  cash  ,5s.,  by  poet,  Ss.  4d, 

VALUATION  OF  LAND  AND  HOUSES.— This  work  wiU  prove  Invaluable 
to  Valuers  and  Surveyors  in  practice,  whilst  for  Students  and  Pupils  it  forms 
a  text  book  on  a  most  important  subject  The  new  edition  hxus  beien  carefully 
revised,  and  several  valuable  examples  added.  By  CHARLES  R  CURTIS, 
F.S.I.,  with  Valuation  Tables  by  D.  T.  DAVIE8.  F.ai..  and  Indication,  etc., 
by  IVOR  CURTIS,  M.A.  (Cantab). 
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